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PREFACE  TO  THE  FOURTH  EDITION. 


FoK  the  present  edition,  many  pages  have  been  re-written, 
wholly  or  in  part,  and  some  have  been  added,  with  the  object 
of  giving  an  enlarged  statement  of  the  law  on  the  subject 
discussed,  wherever  such  improvement  in  the  text  seemed 
desirable.  The  scope  of  the  work  has  been  somewhat 
extended  by  the  addition  of  several  new  sections  of  chapters, 
dealing  with  contracts  for  sale  of  land  (including  conditions  of 
sale)  and  the  usual  clauses  of  conveyances,  mortgages,  leases, 
and  settlements,  and  by  other  new  matter. 

The  provisions  of  the  Land  Transfer  Act,  1897,  respecting 
the  devolution  of  real  estate  on  death,  and  such  decisions 
bearing  on  them  as  have  already  been  reported,  are  fully 
noticed ;  and  some  remarks  are  added  on  the  effects,  in  various 
respects,  of  this  very  important  new  law. 

Owing  to  the  limited  application  of  the  provisions  of  the 
Land  Transfer  Acts,  1875  and  1897,  relating  to  the  registration 
of  title,  it  has  been  considered  advisable  to  notice  this  legis- 
lation apart  from,  and  subsequently  to,  the  discussion  of  the 
general  law  of  land ;  and,  for  that  purpose,  Part  Y.  has  been 
added  to  the  work,  in  the  present  edition. 

The  new  cases  noted  in  this  edition  comprise  the  principal 
reported  decisions  on  the  various  topics  discussed  in  the  book, 
since  the  issue  of  the  third  edition,  and  are  necessarily 
considerable  in  number. 


vi  PBEFACE  TO  THE  FOUBTH  EDITION. 

Notwithstanding  the  various  alterations  and  additions 
above  referred  to,  the  general  arrangement  of  the  work — 
which  appears  to  have  been  found  suitable  for  the  needs  of 
the  student,  and  not  inconvenient  for  purposes  of  reference — 
remains  unaltered. 

In  this  edition,  every  Act  of  Parliament  that  has  a  short 
title  is  cited  in  the  text  by  that  title,  including  the  year  of 
enactment,  with  the  addition  of  the  chapter ;  and  not  by  cita- 
tion of  the  ordinary  regnal  reference.  The  latter,  however, 
can  be  ascertained  by  referring  to  the  table  of  statutes  which 
the  book  contains,  where  the  year  of  enactment  is  prefixed  to 
the  regnal  reference  to  each  statute.  Since  the  Short  Titles 
Act,  1896,  has  given  short  titles  to  all  the  prindpal  Acts,  and 
authorises  their  citation  for  all  purposes  by  those  titles,  it  is 
believed  that  the  mode  of  referring  to  the  statutes,  adopted  in 
this  edition,  will  be  found  convenient 

II  Stonb  Buildings,  Lincoln's  Inn, 
October  f  1904. 


EXTRACT  FROM  PREFACE  TO  THE 

FIRST  EDITION. 


The  object  propos^  by  the  author  of  this  work  has  been  to 
produce  a  book  that  may  supply  the  student  with  a  concise 
and  systematic  exposition  of  tiie  present  law  relating  to  the 
rights  of  private  persons  in  land,  and  which  the  practitioner 
may  find  serviceable,  for  occasional  reference,  as  a  succinct 
statement  of  the  leading  rules,  and  a  guide  to  the  most 
important  authorities,  on  the  subject. 

In  the  selection  of  cases  for  citation,  preference  has  been 
given  to  recent  decisions ;  earlier  authorities  being  referred  to, 
however,  where  necessary.  Numerous  references  have  been 
made  to  standard  treatises  on  particular  topics,  in  which  all, 
or  most,  of  the  cases  on  the  points  considered  are  collected ; 
and  the  writer  desires  to  express  his  obligations  to  the  authors 
and  editors  of  those  works.  The  leading  treatises  on  the 
subject  generally — Coke  upon  Littleton,  the  second  volume 
of  Blackstone's  Commentaries,  Cruise's  Digest,  the  works  of 
Preston  on  Abstracts  and  Conveyancing,  Burton's  Compendium, 
Ac. — are  also  frequently  referred  to. 

II  Stonb  Buildinos,  Likcoln's  Inn, 

January  26,  1888. 
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INTRODUCTORY  CHAPTER. 

Bi^rlits  of  Property  in  Limd. — The  branch  of  the  Law  of  Pro- 
^  perty,  or  Law  relating  to  Things,  which  is  the  subject  of  the 
present  work,  comprises  the  rules  by  which  private  rights,  or 
rights  of  property,  in  land  are  prescribed. 

Bights  of  property  in  land  may  be  divided,  according  to  TwoclasBesof. 
their  scope,  into  two  principal  classes ;  the  one  consisting  of 
the   different  groups  of    rights  that  constitute   the   several 
modes  of  Ownership ;  the  other  comprising  Bights  inferior  to 
Ownership. 

Ownership, — Ownership  of  land  consists,  in  every  case,  of  a  (i)  Owner- 
group  of  rights  relating  to  the  possession  and  use  of  the  land,  "*^^P' 
as  the,  subject  of  immediate  or  future  enjoyment,  and  its 
transfer  (a).  These  rights  differ  as  regards  their  duration  in 
point  of  time ;  the  owner's  powers  of  using  and  dealing  with 
the  land,  when  the  ownership  is  accompanied  by  physical  pos- 
session; his  powers  in  cases  where  the  ownership  does  not 
include  immediate  possession  of  the  land,  and  the  events  in 
which,  in  such  cases,  be  will  become  entitled  to  possession ;  and 
the  consequences  of  joint  ownership.  The  several  estates,  or 
degrees  of  ownership  of  land,  described  hereafter  (Ch.  II.  Pt.  I.), 
represent,  primarily,  the  first  of  the  above  distinctions ;  and  the 
varieties  of  estates,  or  modes  of  ownership  of  land,  afterwards 
discussed  (Chs.  IIL-Y.  Pt.  L),  are  based  on  the  other  distinctions 
above  adverted  to.  Another  division  of  rights  of  ownership  of 
land,  which  may  apply  to  any  of  the  estates,  or  varieties  of  estates, 
above  referred  to,  is  that  of  legal  ownership  and  equitable 
ownership,  which  is  dealt  with  in  a  later  chapter  (VI.  Pt.  I.). 

(a)  8ee  p^r  Cave,  J.,  in  Me^opoLilan  Ry,  Co,  t.  FvwUr,  60  L.  J.  Q.  B.  618 ;  64 
L.T.  662. 
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(2)  Rights  Rights  inferior  to   Oionership, — This  class  includes   every 

ownerahip.  T^^g^^  of  property  whereby  a  person  is  entitled  to  deal,  to  a 
limited  extent,  with  land  of  which  another  is  owner,  or  to 
derive  some  particular  benefit  from  such  land.  A  right  of  this 
kind  consists,  therefore,  of  some  portion  of  the  several  rights 
that  are  comprised  in  ownership ;  and  the  owner  s  powers  of 
dealing  with  the  land  remain  unimpaired,  except  to  the  extent 
to  which  they  are  affected  by  the  competing  right.  The  rights 
included  in  this  class  are  considered  hereafter  in  the  chapters 
( VII.-XII.  Pt.  II.)  succeeding  those  relating  to  rights  of  owner- 
ship, or  estates,  in  land. 

Meanings  of.  Property. — The  word  property  is  used,  as  a  legal  term, 
in  different  senses,  being  applied  both  to  rights  of  property  and 
to  things  regarded  as  the  subjects  of  such  rights.  As  applied 
to  rights,  'property'  usually  means  ownership;  though  the 
word  is  occasionally  used  to  denote  a  right  of  property  of  any 
kind,  and  sometimes  as  meaning  an  aggregate  or  mass  of 
rights  of  property  vested  in  a  single  person  (6). 

Legal  meaning       Land. — Land,  as  a  subject  of  ownership,  is,  in  general,  pre- 
^ '  sumed  to  include — ^in  addition  to  the  surface  of  the  soil — all 

buildings  or  structures  of  a  permanent  kind  erected  in  or  upon 
it ;  and  (except  as  presently  mentioned)  all  trees  and  plants 
growing  in  the  soil,  and  all  other  things  permanently  affixed 
to  it,  or  to  buildings  or  structures  upon  it,  of  the  kind  last 
mentioned;  also  things  embedded  in  it  (c);  and  the  space 
above,  and  the  earth  below,  the  area  of  the  surface,  including 
all  mines  and  minerals.  The  rule  of  law  on  this  point  is  ex- 
pressed in  the  maxims  guidquid  plarUatur  solo,  solo  cedU,  and 
cujus  est  iolUm,  ejiis  est  usque  ad  codum  et  ad  inferos  {d)\  And 
accretions  to  the  surface  of  the  soil,  whether  by  natural  or 
artificial  means-^as  sand  drifted  by  the  wind,  permanent  mounds 
or  banks  formed  by  deposit  of  earth  or  refuse  mineral  substances 
on  land,  or  manure  spread  on  land — presumptively  form  part  of 
the  soil  (e). 
Qualified  The  legal  meaning   of  the  word  land  may,  however,   be 

meanings  of    qxialified  in  a  deed  or  other  instmment,  by  the  context ;  as 

(h)  See  per  Chitty,  J.,  in  lU  Eanuhaw-  Wall,  1894,  3  Ob.  156,  157 ;  2  Bl. 
Comm.  16  \  also  the  definitions  of  property  in  the  Conveyancing  Acts,  1881 
(c.  41,  8.  2),  and  1882  (c.  39,  s.  1). 

(c)  Co.  Litt.  4  a;  2  Bl.  Comm.  17,  18;  Dearden  t.  Evam,  5  M.  &  W.  11 ; 
Elu:f  T.  Brigg  Ooi  Co,,  33  Ch.  D.  562 ;  55  L.  J.  Ch.  734;  56  L.  T.  831. 

(cf)  Broom,  Legal  Maxims,  300,  305 ;  CorbeU  v.  Billy  L.  B.  9  Eq.  671,  39 
L.  J.  Ch.  647 ;  Layboum  v.  OridUy,  1892,  2  Ch.  53,  61  L.  J.  Ch.  35'i ;  Keyte  T. 
Powell,  2  E.  &  B.  132. 

(e)  BUwiH  T.  Tregofifwng,  3  A.  A  E.  554 ;  Boileau  v.  Heath,  189Q,  2  Ch.  301, 
67  L  J.  Ch.  529,  78  L.  T.  622 ;  1  Wms.  Exors.  643. 
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where  the  word  is  used  as  opposed  to  buildings  (/).  And  the 
surface  and  subsoil,  or  part  of  the  subsoil,  (</)  of  land  may  be 
the  subjects  of  separate  ownerships ;  as  where  land  is  granted 
with  an  exception  of  the  mines  therein,  or  the  mines  are  granted 
separately  from  the  surface  of  the  land — in  which  cases,  the 
owner  of  the  mines  is  also  owner  of  the  space  created  by  the 
removal  of  the  minerals  (/t) ;  his  interest  not  being  limited  to 
the  taking  of  the  minerals  in  the  land,  which  is  a  different  right 
of  property  (p.  249).  So  also,  a  single  floor  or*  chamber  in  a 
house  may  be  granted  apart  from,  or  may  be  excepted  from  a 
grant  of,  the  rest  of  the  house  and  the  land  on  which  it  stands 

In  certain  cases,  also,  the  general  presumption  as  to  the  legal  Implied 
meaning  of  the  word  land  is  subject  to  implied  qualifications  as  qualifications 
regards  the  ownership  of  mines  and  minerals,  growing  timber,  ^    ~~ 
growing  vegetable  products  of  the  kinds  called  emblements,  and 
fixtures. 

Mines  of  gold  and  silver  in  the  land  of  a  subject  belong  to  (i)  Mines  and 
the  Crown,  as  *  royal  mines,'  by  prerogative.  At  common  law,  ™"*«^^*^  J 
whenever  the  ore  obtained  from  a  mine  contained  gold  or  silver 
worth  extracting,  the  mine  was  a  royal  mine ;  and  all  gold  and 
silver  in  any  mine  belonged  to  the  Crown  (j).  But  with  re- 
spect to  mines  worked  for  copper,  tin,  iron,  or  lead,  the  rights 
of  the  Crown  have  been  limited  by  statute  to  an  option  of 
taking  the  ores  with  gold  or  silver  in  them,  at  certain  prices  (k). 
Minerals  in  land  of  copyhold  tenure  do  not  belong  to  the  copy- 
hold owner,  but  are  vested  in  the  lord  of  the  manor  (p.  21). 
And  the  lord  of  the  manor  may  have  a  statutory  right  to  the 
minerals  in  land  the  tenure  of  which  has  been  converted  from 
copyhold  into  freehold,  by  statutory  enfranchisement  (p.  27). 
And  he  may  be  entitled  to  the  minerals  in  land  of  freehold 
tenure,  under  a  local  custom,  as  in  Cornwall  (/).  On  the  pur- 
chase of  land  under  statutory  powers,  for  railways  or  water- 
works, the  purchasers  do  not  acquire  the  minerals  under  the 
land,  unless  by  express  stipulation  (m);  though  it  seems  they 

(/)  Ewer  V.  Hayden,  Cro.  Bliz.  476,  658 ;  Re  Portal  and  Lamb,  30  Ch.  D.  50, 
54  L.  J.  Ch.  1012,  63  L.  T.  650. 

iff)  See  Metropolitan  Ry.  Co.  y.  FowUr,  1892,  1  Q.  B.  165,  61  L.  J.  Q.  B.  193. 

(A)  Eardley  ▼.  OranviUe,  3  Cb.  D.  826,  45  L.  J.  Ch,  669,  34  L.  T.  609 ; 
jRam§ay  ▼.  Blair,  1  A.  C.  701. 

(»)  Co.  Litt.  48  b  ;  Shep.  Toacb.  206  $  Reillif  y.  Booth,  44  Cb.  D.  12,  62  L.  T. 
378. 

ij)  1  Bl.  Coram.  294;  Case  of  Mif%e9  (1568),  Plowd.  310;  AUontey-General  y. 
Morgan,  1891,  1  Cb.  432,  60  L.  J.  Cb.  126 ;  64  L.  T.  403. 

(k)  IW.  &M.  a30;  5W.&M.  c.6. 

(Q  OurtiM  y.  Danid,  10  East  273 ;  Bainbridge  on  Mines,  Cb.  yi.,  ylL ;  5th  ed. 

(m)  Rally.  Clanses  Consolidation  Act,  1845,  c.  20,  s.  77;  Waterworks 
Clauses  Consol.  Act,  1847,  c.  17,  s.  18 ;  ErringUm  y.  MeU  DitL  By.  Co.,  19  Cb. 
D.  559,  51  L.  J.  Ch.  805,  46  L.  T.  443;  ef.  Qu  We$tn,  Ry,  Co,  y.  Bladet,  1901, 
2  Ch.  624,  70  L.  J.  Ch.  847,  85  L.  T.  308. 
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(•2)  Timber; 

(3)  Einble- 
inent«i ; 


(4)  Fixtares. 


What  are 
fixtures. 


are  owners  of  the  space  created  by  the  removal  of  the 
minerals  (n). 

Timber  in  land  of  copyhold  tenure  belongs,  like  minerals, 
to  the  lord  of  the  manor,  as  against  the  copyhold  owner  (p.  22). 

Emblements  growing  on  land,  and  cultivated  by,  and  at  the 
cost  of,  the  owner  in  possession,  are^,  in  several  cases,  deemed  to 
be  chattels,  on  the  termination  of  the  owner's  estate,  or  his  death 
intestate ;  and  accordingly  belong  to  him  or  his  personal  repre- 
sentatives, as  against  the  owner  succeeding  to  the  possession  of 
the  land  (see  pp.  42,  44,  57).  Emblements  are  vegetable  pro- 
ducts or  crops  produced  by  agricultural  labour,  within  the  year 
in  which  that  labour  is  bestowed.  They  are  sometimes  called 
fructiLS  industriales,  as  distinguished  from  crops  that  are  not 
so  produced — of  which  grass,  clover,  and  fruits  of  trees  in 
orchards,  are  examples  (o). 

The  early  common  law  admitted  no  exception  to  the  general 
rule  that  things  affixed  to  the  soil  of  land,  or  to  buildings 
thereon,  become  thereby  part  of  the  land  (p).  In  later  times, 
however,  the  rule  was  relaxed,  by  means  of  judicial  decisions, 
in  favour  of  owners  of  estates  for  limited  periods,  who,  under 
the  early  law,  could  not  remove  fixtures  which  they  had 
annexed  ;  and  further  changes  have  been  made  for  the  benefit 
of  owners  of  such  estates  in  agricultural  land,  by  modern  legis- 
lation (see  pp.  58,  77).  But  subject  to  these  special  relaxa- 
tions, the  original  rule  of  the  common  law  still  applies  to  all 
fixtures  (y). 

Fixtures,  in  the  usual  legal  sense,  are  personal  chattels 
annexed  to  buildings  or  land,  for  purposes  of  trade,  agriculture, 
or  household  convenience  or  ornament;  being  things  of  an 
accessory  charact!^r  merely,  and  not  such  as  constitute  an 
essential  part  of  the  subject  to  which  they  are  attached,  as  the 
walls  or  floors  of  a  building.  Fixtures  include  such  things  as 
fixed  machinery,  boilers,  and  pipes,  in  a  factory ;  glass-houses 
of  a  florist  or  market  gardener,  and  trees  and  plants  planted 
for  the  purposes  of  his  trade ;  stoves,  grates,  coppers,  pumps, 
bells  and  bell-fittings,  gas  or  electrical  fittings,  locks,  fixed  shelves 
and  cupboards,  and  the  like,  in  a  house  or  other  building ;  and 
things  annexed  for  permanent  ornament  of  a  house  (r).     Phy- 

(n)  Per  Jessel,  M.  R.,  in  Met,  Ditt,  R,  Co,  v.  Coth,  13  Cb.  D.  607,  614 ;  49 
L.  J.  Ch.  277,  42  L.  T.  73. 

(o)  Co.  Litt.  55  b ;  2  Bl.  Comm.  123 ;  1  Wms.  Exors.  621-624,  Qraves  v. 
Wdd,  5  Bam.  &  Ad.  105. 

(p)  fferlakenden't  Catt,  Rep.  pt.  4,  64  ;  Co.  Litt.  53  a. 

{q)  See  Amos  ft  Ferrard  on  Fixtares,  Introd.  and  Chs.  ii.-iv.,  3rd  ed. ;  1 
Wms.  Exors.  640,  643  et  teq,;  Elwet  v.  Mawe,  3  East  38;  8.  C,  and  notes 
thereto,  2  8.  L.  C.  189 ;  PiiKer  ▼.  Dixon,  12  CI.  &  Fin.  312. 

(r)  See  aathorities  ntp.  n  {q) ;  D*£yncourt  t.  Ortgory,  L.  R.  3  Eq.  882, 36 
L.  J.  Ch.  107,  15  W.  R.  186;  Meart  ▼.  CaUendar,  1901,  2  Ch.  388;  70  L.  J. 
Ch.  621 ;  84  L.  T.  618. 
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sical  annexation  of  an  article  to  land  or  baildings  does  not, 
however,  necessarily  make  the  article  a  fixture  in  the  legal 
sense.  Whether  the  annexation  has  that  effect,  depends  on 
the  intention  with  which  it  has  been  made,  as  evinced  by  the 
mode  and  object  of  the  annexation  (s).  Carpets  nailed  to 
floors,  or  pictures  or  mirrors  to  walls,  for  instance,  are  not 
deemed  fixtures ;  and  the  same  has  been  held  with  respect  to 
tapestry  stretched  on  frames  fastened  to  walls,  and  hangings 
fastened  up  for  ornament ;  for  the  annexation,  in  such  cases,  is 
merely  for  the  necessary  or  proper  use  of  the  articles  (t).  On 
the  other  hand,  an  article  may  be  a  fixtare  without  annexation 
to  land  or  a  building,  otherwise  than  by  the  article  resting 
thereon,  if  it  is  intended  to  be  a  permanent  addition  to  the 
land  or  building  on  which  it  stands  (u).  And  the  movable 
thing  which  is  essential  to  the  use  of  a  fixture — as  the  key  of  a 
lock,  or  the  driving  band  of  fixed  machinery — constitutes  part 
of  the  fixture  (y). 

Chattels  Subject  to  Land  Law. — Money. — Money  which  is  in  what  caBcs. 
to  be  applied  by  trustees  in  the  purchase  of  land,  pursuant  to 
the  terms  of  their  trust,,  is  in  equity  regarded,  for  most  pur- 
poses, as  already  converted  into  land;  or,  in  other  words,  is 
subject  to  the  law  applicable  to  land  (p.  143).  And  the 
purchase-money  of  land  sold  under,  statutory  powers,  or  pur- 
chased in  pursuance  of  statutory  powers  (pp.  61,  71,  143,  144), 
or  produced  by  sale  of  land  belonging  to  an  infant  or  insane 
person  (pp.  462,  465),  is,  in  some  circumstances,  governed  by 
the  rules  which  applied  to  the  land  before  its  sale. 

Title-deeds. — As  a  general  rule,  every  person  who  has  an  General  rule 
interest  in  land  has  a  corresponding  right  of  property  in  the  "  ^  "8*^^  ^^ 
deeds  and  other  documents  that  constitute  the  evidence  of  the 
title  to  his  interest  in  the  land.  The  application  of  this  rule, 
and  the  qualifications  to  which  it  is  subject,  when  the  title- 
deeds  (as  such  deeds  and  documents  are  usually  called)  relate 
to  lands  of  different  owners,  are  noticed  in  later  chapters. 

(«)  HoUand  v.  Hodgtmi,  L.  R.  7  C.  P.  328,  335  ;  41  L.  J.  C.  P.  146 ;  26  L.  T. 
709;  Reynolds  v.  Aahhy  &  Son,  Ld.,  1903,  1  K.  R  87,  72  L.  J.  K.  B.  51,  87 
L.  T.  640 ;  Hohton  v.  Qorringe,  1897,  1  Ch.  182 ;  66  L.  J.  Ch.  114 ;  75  L.  T. 
610  ;  Lyon  ds  Co,  v.  London  City  and  Midland  Bank,  1903,  2  E.  B.  35,  72  L.  J. 
K.  B.  465,  88  L.  T.  392. 

(0  D*Eyneourt  v.  Oregorv,  «tip.  n.  {q)]  JRe  de  Palbe,  Ward  v.  Taylor,  1901, 
1  Ch.  523;  S.  C.  nom.  Leigh  v.  Taylor,  1902,  A.  C.  157.  71  L.  J.  Ch.  272,  86 
L,  T.  239. 

(tt)  Holland  v.  Hodgson,  supra  n.  («) ;  D'Eyncoiirt  v.  Gregory,  supra  n.  {q) ; 
Monti  V.  Barms,  1901,  1  K.  B.  205 ;  70  L.  J.  K.  B.  225 ;  83  L.  T.  619. 

(»)  LxfordCs  Case,  Rep.  pt.  11,  50 ;  Longbottom  v.  Berry,  L.  R.  5  Q.  B.  123,  39 
L.  J.  Q.  B.  37,  22  L.  T.  385 ;  Sheffield  Building  Soc,  v.  Harrison,  15  Q.  B.  D. 
358 ;  54  L.  J.  Q<  B.  15 ;  51  L.  T.  649. 
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— A  box  or  chest,  in  which  title-deeds  are  usually  kept,  is  held 
in  law  to  be  accessory  to  the  title-deeds,  and  passes  with 
them  (w). 

Heirlooms, — An  heirloom,  in  the  original  sense  of  the  term, 
was  a  movable  thing  which,  by  special  custom,  was  owned  by 
virtue  of  the  ownership  of  certain  land,  and,  on  the  death  of 
the  owner  of  the  land,  passed  therewith  to  the  next  succeeding 
owner ;  at  least,  if  the  owner  (having  the  absolute  ownership) 
had  not  disposed  of  it  in  his  lifetime.  Heirlooms,  in  thia  sense, 
are  not  met  with  at  the  present  day.  The  rules  applicable  to 
them  extend,  however,  to  monuments  or  tombstones  in  churches, 
and  to  armour,  pennons,  &c.,  set  up  in  churches  (7^). 

The  term  heirlooms  is  now  used,  in  practice,  to  denote  family 
plate,  pictures,  household  furniture,  &c.,  where  such  articles 
are  vested  in  trustees,  in  order  that  they  may  accompany  the 
ownership  and  possession,  for  the  time  being,  of  a  house  (p.  361). 

BeaJ  and  Personal  Property. — Applimtion  of  this  Distinc- 
tion to  Law  of  Land, — The  English  law  of  property  is  divided 
into  two  main  branches — the  Law  of  Real  Property,  and  the 
Law  of  Personal  Property.  The  law  of  real  property  is  based 
on  the  feudal  law,  as  established  in  England  after  the  Norman 
Conquest.  The  feudal  law  was  applicable  only  to  land  and 
other  immovable  things,  and  to  a  few  other  objects  that  had 
some  relation  to  land ;  hence,  interests  in  land,  and  in  those 
chattels,  above  referred  to,  which  are  subject  to  the  law  of 
land,  are  regulated,  chiefly,  by  the  law  of  real  property  {x). 

The  law  of  personal  property  has  nothing  in  common  with 
the  feudal  law — its  rules  having  been  derived  from  other 
sources,  chiefly  the  Roman  Civil  Law  and  the  customs  of 
merchants  (.r).  Interests  in  movable  things,  other  than  the 
above-mentioned  chattels  subject  to  the  law  of  land,  are 
governed  by  the  law  of  personal  property,  exclusively.  The 
law  of  personal  property  also  applies,  in  some  respects — par- 
ticularly as  regards  any  right  of  succession  on  the  owner's  death 
— to  the  following  interests  in  land  and  in  the  chattels  last 
mentioned. 

Estates  for  terms  of  years  (including  yearly  tenancies),  and 
estates  at  will,  are  thus  governed  by  the  law  of  personal  pro- 
perty. In  the  language  of  the  common  law,  these  interests  are 
called  chattel  interests,  or  chattels  real ;  since,  while,  in  some 


(w)  Shep.  Touch.  469 ;  1  Wms.  Ezors.  636. 

(10)  Co.  Litt  18  b,  185  b ;  Corret»'«  Cote,  Rep.  pt.  12,  105  ;  2  BL  Comm.  427, 
429  ;  1  Wms.  Exors.  633-635. 

(sr)  See  Butler's  note  to  Co.  Litt.  191,  a,  ii.  2;  Smith's  (J.  W.)  Mercantile 
Law,  Introduction. 
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respects,  they  are  subject,  like  chattels,  to  the  law  of  personal 
property,  they  nevertheless  'concern  the  realty '(y),  or,  in 
other  words,  are  interests  which,  in  other  respects,  are 
governed  by  the  law  of  real  property. — Certain  rights,  also, 
of  possession  and  receipt  of  profits  of  land  for  the  purpose  of 
raising  money  (see  pp.  214,  239)  are  included  among  chattels 
real  («). 

In  the  early  feudal  law,  a  chattel  real  was  not  such  a  right  Origin  of. 
of  property  as  enabled  the  holder,  if  he  was  dispossessed  by  a 
third  person,  to  recover  possession  by  legal  process.  It  was, 
in  fact,  merely  a  right  ex  contractu,  as  between  the  holder  and 
the  feudal  owner,  by  virtue  of  which  the  former  had  a  right  to 
the  possession  of  the  land  as  against  the  latter.  Accordingly, 
on  the  death  of  the  holder,  the  right  devolved,  like  other  rights 
under  contracts,  *as  personal  property  of  the  holder.  But  in 
the  reign  of  Henry  III.,  a  remedy  was  introduced  which,  as 
subsequently  extended,  enabled  the  holder  to  recover  possession 
of  the  land  from  any  person  by  whom  he  had  been  wrongfully 
dispossessed  ;  and,  after  this,  chattels  real  came  to  be  regarded 
as  rights  of  property  belonging  to  the  class  of  estates,  or  rights 
of  ownership.  The  earlier  law  continued,  however,  to  regulate 
their  devolution  on  the  death  of  the  holder.  Ttey  thus  fell,  to 
some  extent,  under  the  law  of  personal  property,  and  have  so 
remained  to  the  present  day  (a). 

By  the  operation  of  rules   of  equity,  the  interest  of  a  Land,  where 
creditor  in  land  of  his  debtor,  by  virtue  of  a  mortgage  of,  or  penonalty  in 
charge  upon,  the  land  in  the  creditor's  favour,  passes  on  his  ^^^^y- 
death  as  his  personal  property  (p.  195)  ;  and  the  interest  of  a 
person  in  land  which   is   subject  to  a  trust  or  direction  for 
its  sale,  and  for  payment  of  the  procflBeds  of  the  sale  to  that 
person,  is  governed,  in  most  respects,  by  the  law  of  personal 
property  (p.  143). 

Under  the  Partnership  Act,  1890  (c.  39),  s.  22,  and,  pre-  Partnership 
Tiously  to  that  Act,  by  rules  of  equity,  land  belonging  tol»nd.  when 
partners  in  trade  and  included  in  the  effects  of  the  partner-  P<*"on*^^y- 
ship,  which,  by  the  common  law,  would  be  realty,  is  personal 
estate  as  between  the  partners  and  their  representatives,  unless 
iihe  partners  have  otherwise  agreed. 

The  interest  of  a  person  in  land  held  by  him  during  the  EsUte  for 
life  of  another  is,  in  certain  events,  treated  as  his  personal  another's  life, 
property,  under  the  Wills  Act,  1837  (c.  26),  s.  6,  in  case  of  ^^^^^^' 
his  death  intestate  (see  p.  59). 

Distinctions  between  Real  and  Personal  Property  Law, — ^The 


(^)  Co.  Litt.  118  b. 

(2)  Co.  Litt  42  a;  Barton,  §§  866-868. 

\a)  See  Bracton,  L.  ii.  c.  9,  f.  27 ;  L.  iv.  c.  36,  f.  220,  cited  in  Digby,  Hist. 
L.  R.  P.  177-180  ;  Litt.  a.  740  ;  2  Bl.  Comm.  141, 142. 
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distinctions  between  the  rules  of  the  law  of  real  property  and 
those  of  the  law  of  personal  property  are  dealt  with,  so  far  as 
they  concern  the  law  of  land,  in  later  chapters.  Many  former 
distinctions  have  disappeared,  as  the  result  of  statutory  amend- 
ments of  the  law.  The  feudal  law  of  tenure  is  still,  however, 
in  a  modernised  form,  the  basis  of  the  law  of  real  property. 
Of  the  other  remaining  distinctions  between  the  two  branches 
of  the  law  of  property,  those  relating  to  title  and  formalities 
on  transfer  of  ownership  and  other  interests,  succession  on 
intestacy,  and  the  application  of  the  assets  of  a  deceased 
person  in  discharge  of  his  debts,  are,  perhaps,  the  most 
important. 


Meanings  of 
terms. 


Things  Real  or  Personal. — The  subjects  of  the  law  of 
property  are  sometimes  described,  generally — in  accordance 
with  the  division  of  the  law  of  property  into  real  and  per- 
sonal— as  *  things  real'  and  'things  personal,'  or  (more  com- 
monly) as  'real  property*  and  'personal  property,*  'real 
estate  *  and  •  personal  estate,'  '  realty '  and  '  personalty ' ;  and 
the  same  terms  are  also  used  to  denote,  generally,  rights  of 
property,  according  to  the  above  division.  The  words  real 
and  personal  were  not  generally  used  as  technical  terms  in 
the  law  of  ^property  till  long  after  the  distinction  which  they 
denote  was  fully  established.  They  seem  to  have  been  bor- 
rowed from  the  names  of  legal  remedies — '  real  actions,'  in 
which  the  title  to  land  was  determined,  and  '  personal  actions/ 
in  which  pecuniary  damages  were  claimed  (J). 


Tenement. 


TeneT/tents  and  Hereditaments, — The  technical  terms  '  tene- 
ment '  and  '  hereditament '  are  commonly  used  to  denote  sub- 
jects of  the  law  of  property  in  land,  and  rights  of  property 
therein. 

Tenement,  in  a  popular  sense,  means  a  house  or  other 
building ;  and  it  is  frequently  so  used  as  a  legal  term  (c). 
In  its  technical  sense,  however,  it  has  a  much  wider  meaning, 
and  applies  both  to  things  and  to  rights  therein.  As  meaning 
a  thing,  a  tenement  is  any  object  to  which  the  feudal  law  of 
tenure  was  appUcable,  or,  in  other  words,  any  object  belonging 
to  the  class  of  things  real.  Land,  therefore,  is  a  tenement  in 
all  cases  where  it  is  a  subject  of  the  law  of  real  property  (d). 
As  denoting  a  right,  tenement  includes  any  intereBt.^betber 


(6)  Co.  Litt.  118  b;  2  Bl.  Comm.  16,  384. 

(e)  2  Bl.  Comm.  16 ;  Barton,  §  3,  n.  See  Dathwood  v.  AyUt,  16  Q.  B.  D. 
295,  55  L.  J.  Q.  B.  8,  53  L.  T.  588  ;  Min^fit  v.  Banger,  16  Q.  B.  D.  302,  55  L.  J. 
Q.  B.  10,  53  L.  T.  590. 


{d)  Co.  Litt.  6  a;  Burton,  §  3. 
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ownership  or  a  right  inferior  to  ownership,  recognised  by  the 
law  of  real  property  (e). 

The  word  hereditament  also  applies  both  to  things  and  to  Heredita- 
rights.  As  applied  to  things,  a  hereditament  is  any  object  '"®°*' 
governed  by  the  law  relating  to  land,  whether  it  belong  to  the 
class  of  things  real  or  be  the  subject  of  a  chattel  interest. 
Land,  as  the  subject-matter  of  an  interest  given  by  the  law 
of  real  property,  is  a  hereditament  as  well  as  a  tenement ; 
while  land,  as  the  subject  of  a  tenancy  for  a  term  of  years 
is  a  hereditament,  though  (since  a  term  of  years  is  a  chattel 
real)  it  is  not  a  tenement  (/).  As  denoting  a  right,  heredita- 
ment includes  iany  interest  recognised  by  the  law  relating  to 
land,  whether  the  interest  be  real  estate  or  a  chattel  real; 
except  where  the  word  is  evidently  used  as  meaning  an  in- 
terest of  the  former  kind  only. 

Hereditaments  are  commonly  said  to  be  either  corporeal  Corporeal  and 
or  incorporeal.  According  to  the  explanation  usually  given  incorporeal. 
of  these  terms,  corporeal  hereditaments  are  such  permanent 
tangible  objects  as  are  included  in  the  word  land,  while  in- 
corporeal hereditaments  consist  of  such  rights  of  property  in 
things  real  as  do  not  involve  the  possession  of  land  {jg). 
But  if  the  division  of  hereditaments  into  corporeal  and  in- 
corporeal be  taken  to  refer  to  different  classes  of  rights — 
which  would  seem  to  be  the  true  distinction — then,  a  corporeal 
hereditament  is  any  right  of  property  which  entitles  the 
person  in  whom  it  is  vested  to  ihe  possession  of  land,  and 
an  incorporeal  hereditament  is  any  right  of  property  under 
the  law  relating  to  land,  which  does  not  include  possession 
of  the  land.  The  distinction,  as  thus  expressed,  was,  in  the 
early  law,  of  some  importance ;  since  rights  to  the  possession 
of  land  were  transferable  by  delivery  of  such  possession,  while 
rights  not  involving  possession  of  land  were  transferable  by 
deed  of  grant.  Corporeal  hereditaments  were  therefore  said 
to  *lie  in  livery,'  while  incorporeal  hereditaments  were  said 
to  *  lie  in  grant '  (A).  This  distinction,  however,  is  not  now 
of  practical  importance ;  for,  in  modem  law,  corporeal  as  well 
as  incorporeal  hereditaments  are  transferable  without  actual 
delivery  of  possession  (see  p.  320). 


{€)  Co.  Liu.  6  a,  19  b,  20  a ;  2  Bl.  Comm.  17 ;  Burton,  §§  3,  4 ;  1  Prest., 
E»tate«,  10. 

(/)  Co.  Litt.  6a;  2  Bl.  Comm.  17;  Barton,  §5;  1  Prest.,  Estates,  11-13; 
Sbep.  Toacb.  91 ;  3  Davidson,  Conv.  560  n.  (o) ;  Moor  v.  2>enn,  2  Bos.  k  Pul. 
247,  261 ;  Tomkint  v.  Jtynu,  22  Q.  B.  D.  599,  68  L.  J.  Q.  B.  222,  60  L.  T.  939 ; 
Metropolitan  My.  Co.  v.  FoicUr,  1893,  A.  C.  416 ;  62  L.  J.  Q.  B.  553 ;  69  L.  T. 
390. 

ip)  Co.  Litt.  6  a ;  2  Bl.  Comm.  17,  20. 

(A)  Co.  Litt.  9  a. 
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Arrangement  of  Topics. — The  topics  included  in  the  sub- 
ject of  the  present  work  are  treated  of,  in  the  following 
chapters,  under  the  five  heads  of  (1)  Bights  of  Ownership ; 
(2)  Rights  Inferior  to  Ownership ;  (3)  Transfer  of  Rights  of 
Property  in  Land ;  (4)  Legal  Capacity  with  Reference  to 
Rights  of  Property  in  Land ;  and  (5)  Registration  of  Title  to 
Land  under  the  Land  Transfer  Acts,  1875  and  1897. 


PAKT   I. 

RIGHTS  OP  OWNERSHIP. 


CHAPTER  I. 
TENURE. 

Feudal  Principles. — The  feudal  law  of  property,  or  *  feudal  The  feudal 
system,'  as  established  in  England  under  the  Norman  kings,  system. 
was  based  on  the  principle  that  the  land  of  every  subject  of 
the  Crown  was  held  by  him  of  (that  is,  under  or  by  virtue 
of  a  grant  made  by)  a  superior  owner,  who,  in  his  relation 
to  the  landholder,  was  called  the  lord,  and  to  whom  the  land- 
holder was  bound  to  render  services  by  way  of  return  for  bis 
enjoyment  of  the  land.  The  king  was  the  supreme  lord,  by 
whose  grant  all  the  land  in  the  kingdom  was  deemed  to  have 
been  acquired,  and  of  whom,  therefore,  all  land  was  held — either 
immediately,  where  no  person  was  interposed  as  lord  between 
the  Crown  and  the  landholder,  or  mediately,  where  the  land 
was  held  of  an  intermediate  lord,  who  himself  held,  either 
mediately  or  immediately,  of  the  Crown.  The  interest  of 
the  landholder  never  amounted  to  absolute  ownership ;  for,  in 
every  case,  the  lord  retained  a  higher  degree  of  ownership 
in  the  land,  by  virtue  of  which  he  was  entitled  to  the  services 
of  the  landholder,  and  resumed  the  possession  of  the  land  on 
the  termination  of  the  landholder's  interest.  The  king  alone, 
as  being  the  ultimate  and  supreme  lord,  had  the  absolute 
ownership  of  the  land. 

The  landholder  under  this  system  was  styled  the  *  tenant.' Tenant. 
The  duties  which  he  owed  to  his  lord— or,  in  a  wider  sense, 
the  relation  existing  between  him  and  his  lord — constituted 
the  *  tenure'  of  the  land.     The  king,  as  being  the  supreme  Tenure, 
lord,    was   styled  *lord  paramount.'      A  tenant  holding  im- Lord  para- 
mediately  of  the  king  was  called  'tenant  in  capite.'    One  who  mount. 
granted  his  land  to  be  held  of  himself  became  a  *  mesne,'  or  ^*^°*"*  *" 
middle,  lord ;  being  a  lord  with  respect  to  the  tenant  to  whom  Mesiie  lord. 
he  had  granted  the  land,  but  a  tenant  with  respect  to  the 
king  or  other  lord  under  whom  he  himself  held;  while  the 
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Varieties  of 
tenure : 
ancient. 


modem. 


Tenant  para-  tenant  in  possesBion,   holding   of  a  mesne  lord,  was  styled 
vail,  or  terre    *  tenant  paravail '  or  *  terre  tenant '  (a). 

Feudal  rules  ^^^  foregoing  feudal  rules  are  still  recognised  as  fundamental 

in  modem       maxims  of  the  law  of  real  property,  though  in  modern  law  they 

law.  retain  but  little  of  their  early  importance.     Most  of  the  feudal 

terms  above  mentioned  have  fallen  into  disuse  ;  but  the  words 

tenant  and  tenure  are  still  used  in  their  original  senses. 

Tenures  of  land  were  anciently  divided,  according  to  the 
nature  of  the  tenant's  services,  into  the  two  classes  of  free 
tenure  and  base  tenure.  .  Free,  or  (as  it  was  afterwards 
called)  *  freehold '  tenure,  was  the  holding  of  land  by  free  ser- 
vices ;  that  is,  such  as  a  freeman  might  fitly  perform.  Base 
tenure,  or  'tenure  in  villeinage,'  was  the  holding  of  land  by 
base,  or  non-free,  services ;  being  such  as  were  fit  only  for 
persons  of  servile  condition  (b).  It  eventually  became  the 
tenure  known  as  copyhold. 

The  division  of  tenures  into  freehold  and  copyhold  obtains 
in  the  modern  law  of  real  property.  The  subject  of  tenure  may 
therefore  be  considered,  first,  with  reference  to  freehold  tenure, 
and,  secondly,  with  reference  to  copyhold  tenure. 

Knight-  Freehold  Tenure. — Knight-service,  —  Free  Socage.  —  Free- 

service,  Jjq]^  tenure,  of  land  held  by  laymen,  was  originally  of  two  prin- 

cipal kinds,  namely,  *  knight-service ' — also  called  military 
tenure,  or  tenure  in  chivalry — and  *  free  socage ; '  a  distinc- 
tion based  mainly  on  differences  in  the  services  due  from 
the  tenants.  In  the  tenure  by  knight-service,  the  tenant  held 
his  land  by  military  service,  or  by  payment  of  a  pecuniary 
composition  (called  escuage)  in  lieu  thereof.  This  variety 
abolition  of.  of  freehold  tenure  was  abolished  by  the  statute  12  Charles 
II.  c.  24  (1660),  whereby  all  tenures  of  lands  in  the  hands 
of  laymen — except  copyhold  tenure,  and  the  honorary  services 
of  grand  serjeanty  (a  variety  of  tenure  hereafter  mentioned) — 
were  converted  into  free  socage. 

Free  socage  (or  *  free  and  common  socage  *)  was  a  tenure 
of  land  by  some  certain  service  other  than  military  service — as 
the  payment  of  a  pecuniary  rent,  or  an  agricultural  service ;  or 
by  fealty  without  any  other  service  (c).  This  tenure,  as  sim- 
plified by  the  above  statute  of  Charles  II.,  is  the  ordinary  free- 
hold tenure  of  the  modern  law  ;  and  since  the  abolition  of  the 
tenure  of  knight-service,  it  has  usually  been  called  freehold 
tenure,  simply. 


Free  socage. 


Estates. 


Estates  in  Land  of  Freehold  Tenure. — Seisin, — The  estate  of 


(a)  Co.  Litt.  1  a,  1  b ;  2  Bl.  Comm.  53,  69,  60. 

(6)  2  Bl.  Comm.  61,  citing  Braoton,  1.  4,  c.  28,  f.  207. 

(e)  Litt.  SB.  117,  118, 119;  2  Bl.  Comm.  79. 


TENURE.  13 

a  tenant  of  land  of  freehold  tenure  may  be  any  one  of  the  several 
degrees  of  ownership  defined  in  the  next  chapter.  As  there 
mentioned,  the  highest  of  these  degrees  of  ownership  is  the  in- 
heritable interest  called  the  estate  in  fee  simple  ;  and  next  in 
extent  to  that  estate  are  inheritable  interests  styled  estate  tail 
and  base  fee  ;  and  inferior  to  the  foregoing  is  the  estate  for  life. 
To  these  estates  alone  the  feudal  rules  of  tenure  were  applicable. 
All  other  estates  in  land  are  chattel  interests  (pp.  33,  34). 

The  possession  of  land,  according  to  feudal  principles,  by  SeUin. 
the  tenant  of  an  estate  in  fee,  simple  or  base,  or  in  tail,  or  for 
life,  holding  by  freehold  tenure,  is  technically  termed  seisin  (d). 

Subinfeudation.  —  StatiUe  Quia  JSmptores.  —  Originally,  the  Subinfeuda- 
tenant  of  an  estate  in  fee  simple  might  grant  an  estate  in  fee  ^^^"> 
simple  to  be  held  of  him  as   mesne  lord.     This  was  called 
subinfeudation.       Being  prejudicial  to  the  interests  of   the 
superior  lords — who  lost  thereby  certain  advantages  to  which 
only  the   immediate  lord   of  the   tenant   in  possession   was 
entitled — subinfeudation    was    abolished    by   the   statute    18 
Edward   I.  c.   1   (1290),   commonly  called  the   statute   Quia  abolished  by 
Errvptores.     This  statute,  while  it  declared  that  from  thence-  "tatute  Q«ia 
forth  it  should  be  lawful  for  every  free  man  to  sell  at  his  own    ^^ 
pleasure  his  lands  and  tenements,  or  any  part  of  them,  enacted, 
in  efiEect,  that  the  alienee  should  hold  the  same  lands  or  tene- 
ments of  the  chief  lord  of  the  fee,  by  such  services  and  customs 
as  his  alienor  held  before ;  and  that,  in  the  case  of  a  sale  of 
part  only  of  such  lands  or  tenements,  the  alienee  should  hold 
that  part  of  the  chief  lord,  and  should  be  charged  with   a 
proportionate  part  of  the  services.     It  also  enacted  that  its 
provisions  should  apply  only  to  lands  held  in  fee  simple. 

In  consequence  of  this  statute,  every  tenant  in  fee  simple  its  effect, 
holds  of  the  same  lordship  of  which  the  land  was  held  when 
the  statute  was  passed ;  that  is,  either  of  the  successor  of  the 
mesne  lord  of  whom  it  was  then  held,  or  (where  no  mesne 
lordship*  can  be  shown  to  exist)  of  the  Crown.  At  the  present 
day,  a  mesne  lordship  is  met  with  only  where  the  land  is  held 
of  a  lord  of  a  manor ;  though  the  existence  of  such  a  lordship, 
as  a  seignory  in  gross,  that  is,  apart  from  other  manorial  rights, 
IS  theoretically  possible. 

Since  the  application  of  the  statute  Qvia  Emptores  is  ex-  Tenure  of 
pressly  limited  to  lands  held  in  fee  simple,  its  provisions  extend  °*^*'  estates. 
only  to  alienations  of  the  whole  fee  simple.  But  if  the  owner 
of  an  estate  less  than  the  fee  simple  transfers  the  whole  of  his 
estate  or  interest  in  the  land  to  another,  the  grantee  will  in 
that  case,  also,  hold  of  the  same  lord  of  whom  the  grantor  held 
(e).    If,  however,  the  owner  of  an  estate  in  fee  simple,  or  of 

{d)  Co.  Litt.  168  a. 

(e)  Litt.  s.  215;  Barton,  §  1001. 
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any  less  estate,  grants  an  estate  of  less  extent  than  his  own, 
the  grantee  holds  directly  of  the  grantor.  The  latter  retains 
his  former  estate  in  the  land,  as  owner  thereof  in  expectancy, 
subject  to  the  estate  which  he  has  granted  (p.  94). 

Modem  Freehold  Tenure, — At  the  present  day,  an  estate  in 
fee  simple,  of  the  ordinary  freehold  tenure,  is  generally  held 
free  from  all  feudal  services  or  liabilities.  The  duty  of  taking 
an  oath  of  fealty  to  the  lord,  if  required ;  and  suit  of  court, 
or  attendance  at  the  Court  baron  of  the  manor,  where  the  land 
is  held  of  a  lord  of  a  manor  (p.  17),  are  ancient  burdens  of 
tenure  which  have  never  been  expressly  abolished  (/) ;  but  the 
first  is  obsolete,  and  the  latter  is  rarely  required.  Sometimes, 
however,  a  trifling  annual  rent,  called  a  quit-rent,  as  being 
rendered  in  lieu  of  other  services,  is  payable  by  the  tenant  to 
the  lord ;  and,  in  such  case,  a  further  sum,  equal  to  one  year's 
quit-rent,  and  called  a  relief,  is  payable  to  the  lord  when  the 
land  descends  to  an  heir  (^).  And,  as  a  special  service  incident 
to  manorial  land,  a  ^heriot'  may  be  due,  on  the  death  of  the 
tenant,  to  the  lord  of  the  manor  of  whom  the  land  is  held ; 
though  this  is  of  rare  occurrence  in  the  case  of  land  of  freehold 
tenure.  A  heriot  consists  of  the  deceased  tenant's  best  beast, 
or  other  best  personal  chattel.  In  some  manors,  a  composition 
in  money  is  payable  in  lieu  of  a  heriot  (A).  A  quit-rent  or 
heriot,  due  to  a  mesne  lord  as  a  service  incident  to  freehold 
tenure  of  an  estate  in  fee  simple,  must  have  had  its  origin  prior 
to  the  statute  Quia  JSmptores  (t).  It  has  been  held,  however, 
that  a  heriot  may  be  due,  in  respect  of  such  an  estate,  by  special 
custom,  as  distinguished  from  heriot  service  (k). 

A  custom  that  a  fine  shall  be  paid  to  the  lord  of  a  manor, 
on  alienation  of  an  estate  in  fee  simple  in  land  of  the  manor,  of 
freehold  tenure,  has  been  held  to  be  invalid,  as  being  incon- 
sistent with  the  statute  Quia  Emptore$,  and  a  statute  of  8  Edw. 
II.  (i).  It  may  be,  however,  that  such  a  fine  might  be  lawfully 
due  as  a  special  service  of  the  tenure  of  the  estate,  if  its  origin 
were  prior  to  the  statute  Qv^ia  JEmptores,  The  statute  12  Ch. 
II.  c.  24,  abolished  the  Crown's  rights  to  fines  on  alienation  by 
tenants  in  chief,  but  expressly  preserved  the  rights  of  other 
lords  to  such  fines  (s.  6)  (m). 

(/)  2  Bl.  Comm.  86;  Burton,  §  1027. 

ig)  2  Bl.  Comm.  42,  86,  87 ;  Barton,  s.  1010. 

(A)  ScriT.  Cop.  244,  263;  per  Wills,  J.  in  WeUem  v.  Bailey,  1896,  2  Q.  B. 
238.  66  L.  J.  Q.  B.  48,  45  W.  R.  116. 

{{)  Sdwardi  ▼.  Moedey,  Wiiles,  192. 

{k)  DamereU  ▼.  Proiheroe,  10  Q.  B.  2a 

(l)  MerUem  v.  Bill,  1901,  1  Ch.  842,  857,  70  L.  J.  Ch.  489,  84  L.  T. 
260;  866  this  case  as  to  the  statute  8  Ed.  II.  (which  is  not  In  the  Statate 
Book). 

(m)  See  Vamerdl  ▼.  PnXA«fve,  10  Q.  B.,  at  p.  25w 
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The  most  important  incident  of  modern  freehold  tenure  of  escheat, 
an  estate  in  fee  simple  is  '  escheat/  or  the  return  of  the  land 
to  the  lord  of  whom  it  is  held,  where  the  tenant  dies  intestate, 
and  no  person  is  entitled  to  the  land  as  heir-at-law  (see  j>08t, 
p.  441). 

Any  other  estate  in  land  of  freehold  tenure,  held  of  the  Of  other 
owner  of  a  greater  estate  in  the  same  land,  is  held  sub-  estates, 
ject  to  such  rent  or  other  services,  if  any,  as  may  have  been 
stipulated  for  by  the  grantor  of  the  estate,  on  making  the 
grant.  If  no  rent  or  other  service  be  due  by  express  stipula- 
tion, the  tenant  holds  the  estate  by  the  nominal  service  of 
fealty  merely — at  least,  if  his  estate  be  an  estate  for  life  or 
years.  If  it  be  an  estate  tail,  the  tenant  is  said  to  hold  of  the 
grantor  of  the  estate,  by  the  same  services  as  those  by  which 
the  latter  holds  of  his  lord  (n). 

The  Copyhold  Act,  1894  (c.  46),  s.  2,  enables   a  lord   or  Extinguish- 
tenant  of  land  liable  to  any  heriot,  quit-rent,  free   rent,  or  ment  of  mano- 
other  manorial  incident;  to  require  and  compel,  under  certain  "* 
conditions  (ss.  3,  11,  12,  96),  the  extinguishment  of  such  rights 
or  incidents,  and  the  release  and  enfranchisement  of  the  land 
subject  thereto.     The  Act  also   facilitates  the  carrying  out 
of   these   objects  by  agreement   between   the  lord   and   the 
tenant  (ss.  14,  94).     The  proceedings  for  these  purposes  are 
similar  to  those  prescribed  for  enfranchisement  of  copyholds 
under  the  Act  (see  s.  94,  and  post,  p.  26). 

Varieties  of  Freehold  Tenure, — Besides  the  ordinary  free-  Varieties. 
hold,  or  free  socage,  tenure,  there  are  certain  ancient  varieties 
of  freehold  tenure ;  namely,  grand  serjeanty,  petit  serjeanty, 
tenure  in  burgage,  ancient  demesne,  and  gavelkind. 

Grand  Serjeanty  was  originally  a  variety  of  tenure  in  chief  Grand  ser- 
by  knight-service ;  the  land  being  held  by  special  honorary  j«a»ty. 
services  rendered  to  the  Crown  in  lieu  of  military  service,  as  to 
carry  the  king's  banner  or  sword,  or  to  be  his  marshal  or  other 
like  officer.  These  services  were  preserved  by  the  statute  12 
Ch.  II.  c.  24,  which  converted  the  tenure,  in  other  respects, 
into  free  socage  (o). 

Petit  Serjeanty  is  an  ancient  variety  of  free  socage  tenure  Petit  ser- 
in  chief ;   the  land  being  held  by  the   service   of  rendering  jeanty. 
annually  to  the  king  some  small  implement  of  war,  as  a  bow, 
a  sword,  or  the  like  {p). 

Tenure  in  Burgage  is  a  kind  of  free  socage  tenure  existing  Tenare  in 
in  a  few  ancient  boroughs.     The  land  is  held  at  an  annual  rent,  burgage. 

payable  to  the  lord,  and  subject  to  peculiar  local  customs,  which 

-*-  ■  -■-.._. 

(n)  Ck>.  litt.  23 1^  143  a ;  Burton,  8. 1002. 
(o)  Litt.  8. 153 ;  2  Bl.  Comm.  73,  81. 
(l>)  Litt.  88. 159,  160 ;  2  Bl.  Ck>mm.  82. 
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modify  the  general  rules  of  ownership.  The  most  remarkable 
of  these  customs  is  that  called  Borough  English ;  whereby  the 
land  descends  to  the  youngest  son  in  preference  to  all  the 
other  children  of  the  deceased  owner.  In  some  cases,  a  similar 
custom  applies  to  the  succession  of  brothers  and  other  male 
collateral  relations  (q). 

Ancient  Demesne  is  a  free  socage  tenure  existing  in  certain 
manors  that  appear  by  Domesday  Book  to  have  been  held  by 
the  king,  as  possessions  of  the  Grown,  in  the  time  of  Edward  the 
Confessor  or  William  the  Conqueror.  The  lands  were  origin- 
ally held  by  services  resembling  those  of  base  tenure,  for  which 
pecuniary  services  were  afterwards  substituted ;  in  considera- 
tion whereof  the  tenants  formerly  enjoyed  certain  immunities 
or  privileges  (r) — including  that  of  having  actions,  relating  to 
their  lands  held  of  the  manor  by  this  tenure,  tried  in  the  Court 
baron  of  the  manor  (s). 

Gavelkind  is  a  tenure  in  free  socage  of  lands  that  are  sub- 
ject to  certain  local  customs,  which  modify,  to  some  extent, 
the  ordinary  rules  of  ownership.  Hence,  it  is  more  correctly 
styled  '  socage  tenure  subject  to  the  custom  of  gavelkind '  (t). 
In  the  county  of  Kent,  where  gavelkind  chiefly  prevails,  every 
inheritable  interest  in  land  is  presumed  to  be  held  according 
to  this  tenure,  unless  it  be  shown  that  the  land  never  was 
subject  to  it,  or  that  it  has  been  disgavelled — i.e.,  freed  there- 
from by  statute.  The  chief  peculiarities  of  gavelkind  are — 
(1)  the  devolution  of  an  inheritable  interest,  on  the  owners 
death  intestate,  upon  males  as  co-heirs,  contrary  to  the  general 
law  under  which  an  elder  male  is  preferred  to  a  younger ;  (2) 
the  power  of  a  tenant  to  alienate,  under  certain  conditions,  at 
as  early  an  age  as  fifteen  years,  while,  by  the  general  law,  this 
cannot  be  effectually  done  below  the  age  of  twenty-one  years ; 
(3)  the  interests  of  husband  and  wife,  at  common  law,  in  each 
other's  lands,  which  are  different  in  extent  from  their  corre- 
sponding interests  in  land  of  ordina^  freehold  tenure.  More- 
over, lands  subject  to  this  custom  might  be  disposed  of  by  will 
before  testamentary  disposition  of  land  was  allowed  generally,  N 
and  were  not  subject  to  the  former  law  as  to  escheat  upon 
conviction  of  felony.  The  custom  of  gavelkind  is  supposed 
to  be  a  remnant  of  the  old  Saxon  law,  preserved  in  Kent  after 


iq)  Litt.  83.  162  etaeq,;  2  B1.  Comm.  82,  88 ;  Rider  v.  Wood,  1  E.  &  J.  644 ; 
MuggUton  v.  Bamdt^  2  H.  &  N.  653. 

(r)  See  1  Cruise  pp.  36-38 ;  2  Bl.  Comm.  99, 100 ;  MerUem  v.  Hia,  tupns, 
note  (Q. 

(«)  Sorlv.  Cop.  475 ;  Barton,  §  1031.  This  privil^^  was,  in  effect,  abolished 
bj  the  Real  Property  LimiUtion  Act,  1833  (c.  27),  s.  36,  and  the  Fines  and 
RecoTeries  Act,  1833  (o.  74),  s.  40;  see  also  ss.  4,  5,  6,  of  the  last-mentioned 
Act. 

(0  Third  Rep.  R.  P.  Comm.  pp.  7,  8. 
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the  Conqaest.  It  is  doubtfal  whether  all  its  incidents  are  to 
be  met  with  elsewhere  than  in  this  coanty,  though  in  some 
other  localities  estates  in  land  descend  according  to  the 
custom  {u). 

FrwMccdvwign, — Besides  the  tenures  which  have  been  de- 
scribed, there  is  a  distinct  species  of  freehold  tenure,  of  a 
spiritual  nature,  called  frankalmoign,  or  free  alms,  whereby 
the  parochial  clergy  and  other  ecclesiastical  corporations  may 
hold  land.  The  only  services  that  were  ever  incident  to  this 
tenure  were  services,  formerly  due,  of  a  spiritual  kind  ;  and  for 
neglect  of  these  the  lord  had  no  legal  remedy.  And  there  is 
no  escheat  of  land  held  by  this  tenure ;  for  the  owners,  being 
corporations,  have  a  perpetual  existence.  A  grant  of  land  to 
be  held  by  this  tenure  must  have  been  made  before  the  enact- 
ment of  the  statute  QyAa  IhrvptoreSy  unless  the  grant  were  made 
by  the  Crown  (v). 

Manors.— Manorial  Franchises  and  Advowsons. — In  con- 
nection with  freehold  tenure,  the  origin  and  nature  of  manors, 
and  certain  interests,  namely,  franchises  and  advowsons,  that 
are  frequently  annexed  to  manors,  may  be  considered. 

Origin  of  Manors, — Prior  to  the  enactment  of  the  statute 
Quia  Emptores,  where  a  person  who  was  entitled  to  an  estate 
in  fee  simple  (whether  as  tenant  in  capite  or  under  a  mesne 
lord)  in  land  of  considerable  extent,  held  part  of  the  land  as 
bis  demesne — that  is,  land  of  which  he  bad  the  seisin,  or  feudal  Demesnea ; 
possession — and  was  owner  of  a  castle  or  mansion-house  erected 
thereon,  while  the  remainder  of  the  land  was  possessed  by  other 
persons,  who  held  of  him  as  tenants  in  fee  simple  by  free 
tenure,  the  whole  might  be  a  manor,  of  which  the  owner  of 
the  castle  or  mansion  and  demesne  was  the  lord.  Of  the 
demesne  land,  the  lord  himself  occupied  some  part,  and  other 
parts  were  usually  occupied  and  cultivated  by  persons  who 
held  by  base  or  villein  tenure  (p.  20) ;  the  rest  of  the  demesne 
(called  the  lord's  waste)  being  left  uncultivated,  and  used  for 
roads  and  pasture,  &c.,  by  the  lord  and  the  tenants.  Of  the 
land  held  by  free  tenure,  the  lord  had  the  seignory  or  lordship  Seignory ; 
— that  is,  the  right  to  the  services  of  the  tenants,  and  the 
benefit  of  escheats  and  forfeitures  of  their  estates.  The  lord 
bad  also  a  certain  jurisdiction  over  these  tenants,  which  in- 
cluded the  right  of  holding  a  domestic  court,  called  the  court  Court  baron; 
baron,  for  the  trial  of  real  actions  relating  to  lands  held  of  the 
lord,  and  some  other  matters.     This  court  was  composed  of  the 


(ii)  2  Bl.  Comm.  84,  85 ;  Bob.  Crav.  ptunm, 
(v)  Litt.  88. 131-142 ;  2  Bl.  Comm.  101* 
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lord  or  his  steward,  as  president,  and  of  the  freehold  tenants, 
who  were  the  judges.  The  right  of  holding  it,  though  re- 
sembling a  franchise  (infra,  p.  19),  was  incident,  at  common 
law,  to  all  manors  (i^).  In  some  manors  a  court  of  criminal 
jurisdiction,  called  a  court  leet,  was  also  held,  for  the  redress 
of  misdemeanours  and  nuisances,  by  virtue  of  an  express  or 
implied  grant  of  a  franchise  for  that  purpose  (x). 

The  statute  Quia  JS^nptores,  by  abolishing  subinfeudation, 
prevented  further  creations  of  manors;  for  it  is  essential  to 
a  manor  that  there  be  freehold  tenants  in  fee  simple  who  hold 
of  the  lord.  The  statute,  however,  did  not  affect  such  manors 
as  then  existed.  All  now  existing  manors,  therefore,  must  have 
been  in  existence  as  early  as  the  year  1290,  the  date  of  the 
statute  (y). 

Manors  in  Modem  Law. — Manors,  as  existing  at  the 
present  day,  retain  the  features,  above  mentioned,  of  the 
early  manor,  with  some  modifications.  The  villein  or  base 
tenure,  by  which  parts  of  the  demesne  might  be  held  in  early 
times,  has  long  since  become  copyhold  tenure ;  and  a  manorial 
court,  called  the  customary  court,  has  arisen  in  connection 
with  this  tenure,  as  a  court  distinct  from  the  court  baron  (p. 
22);  while  the  several  courts  of  the  manor  have  lost  all  their 
original  judicial  powers («),  A  manor  may  therefore  be  de- 
scribed as  a  group  of  rights  of  property,  vested  in  a  person  as 
lord  of  the  manor,  and  comprising:  (1)  The  right  of  seisin, 
as  owner  by  freehold  tenure,  of  the  demesne  lands,  subject 
usually  (though  not  necessarily)  to  the  interests  of  tenants 
holding  parts  of  the  demesne  by  copyhold  tenure ;  and  subject, 
also,  to  rights  of  common  (see  post,  pp.  249,  250)  enjoyed  by 
the  manorial  tenants  over  such  part  of  the  demesne  as  is  waste 
land;  (2)  The  seignory,  or  lordship,  of  the  land  held  by  the 
freehold  tenants  of  the  manor,  or  '  tenemental  land ' ;  that  is, 
the  right  to  the  services  incident  to  their  tenure,  and  escheat 
of  their  lands;  (3)  The  right  to  the  services  due  from  the 
copyhold  tenants,  if  any,  and  other  benefits  connected  with 


(to)  Co.  Litt.  58  b. 

(as)  See  1  Grnise,  pp.  29-33,  and  authorities  there  cited ;  2  Bl.  Comm.  90, 
91 ;  4  Bl.  Comm.  273 ;  1  Pollock  k  Maitland  Hist  E.  L.  343,  582 ;  Digby  Hist. 
R.  L.  P.  43-46.  According  to  some  anthorities,  the  township  of  the  Anglo- 
Saxon  system  was  the  origin  of  the  manor,  and  the  court  baron  had  its  origin 
in  the  gemot,  or  assembly  of  the  township:  see  Stnbbs,  Const.  Hist.  vol.  i. 
p.  399;  Freeman's  Norman  Conquest,  vol.  v.  pp.  460,  461;  The  English 
Village  Community,  by  F.  Seebohm,  3rd.  ed.  chs.  ii.  and  iii. ;  Early  Law  and 
Custom,  by  Sir  H.  Maine,  ch.  ix. 

(y)  2  Bl.  Comm.  92 ;  1  Cruise,  p.  33. 

(z)  See  R.  P.  Limitation  Act,  1833  (c.  27),  s.  86  (abolition  of  real  actions); 
County  Court  Acts,  1867  (c.  142,  i>.  28),  and  1888  (c.  43,  s.  6) ;  and  as  to  courts 
leetf  52  Hen.  TIL  c.  10,  1  Edw.  lY.  c.  2. 
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their  tenure;  (4)  The  right  of  holding  the  court  baron  and 
the  customary  court. — In  addition  to  the  foregoing  rights, 
manors  often  include  (5)  franchises  of  different  kinds,  and 
(6)  advowsons. 

ifanorial  Franchises, — A  franchise  (as  meaning  a  right  Definition  of 
of  property)  is  a  royal  privilege,  or  branch  of  the  Crown's  ^™'»<^^**®- 
prerogative,  vested  in  a  subject  by  virtue  of  a  grant  from  the 
Crown,  or,  in  some  cases,  by  prescription  based  on  a  presumed 
previous  grant  from  the  Crown  (a).  Many  of  these  privileges 
are,  at  the  present  day,  of  little  real  value.  The  most  im- 
portant, perhaps,  are  the  exclusive  right  of  holding  a  fair  or 
market,  or  of  keeping  a  ferry,  and  taking  reasonable  tolls  from 
the  customers  (&) ;  and  the  right  of  free  fishery,  an  exclusive 
right  of  fishing  in  public  waters,  by  virtue  of  a  royal  grant 
made  before  the  reign  of  Kichard  I.  (c).  Other  instances  of 
franchises  are  'forest,'  *  chase,'  *park,'  and  *  free  warren ' — which 
are  various  rights  or  privileges  relative  to  the  keeping  and 
hunting  of  wild  animals  of  certain  kinds  that,  at  common  law, 
might  not  otherwise  be  taken  by  a  subject  of  the  Crown — 
rights  to  have  waifs,  estrays,  treasure-trove,  royal  fish,  wreck, 
forfeitures  for  outlawry,  &a — Franchises  are  usually  annexed 
to  manors,  as  manorial  rights.  Some  of  them,  however,  may 
be  held  as  separate  rights  of  property  (d), 

Advowsons  Appendant  to  Manoi^s, — An  advowson  is  the  Definition  of 
patronage  of  an  ecclesiastical  benefice;  that  is,  the  right  of  advowson. 
presenting,  upon  a  vacancy  thereof,  a  person  to  be  instituted 
thereto  as  rector  or  vicar,  in  accordance  with  the  law  relating 
to  the  Established  Church  of  England  («).  This  right  of  pre- 
sentation seems  to  have  originally  belonged  to  the  person  who 
built  or  endowed  a  church ;  and,  as  the  founder  of  a  church 
was  usually  the  lord  of  a  manor,  advowsons  became,  in  general, 
appendant  to  manors;  that  is,  the  advowson  belongs  to  the 

(a)  2  Bl.  Comm.  37;  3  Craise,  t.  27,  s.  1,  et  teq,  Ab  to  the  distinction 
between  franchises  claimable  by  grant  only,  and  thpse  claimable  by  pre- 
scription, see  3  Cruise,  t.  27,  ss.  94,  95 ;  Co.  Litt.  114  b;  Burton,  s.  1034. 

(6)  2  Bl.  Comm.  38 ;  Cora  Dig.  Market,  Ferry ;  Mayor  of  Penryn  v.  Bestt 
3  Ex.  D.  292,  48  L.  J.  Ex.  103,  38  L.  T.  805 ;  Oreat  Battem  Ry.  Qo.  v.  OolcUmid, 
25  Ch.  D.  511,  9  App.  Cas.  927,  54  L.  J.  Ch.  162,  52  L.  T.  270;  AUomey- 
General  v.  Homer,  14  Q.  B.  D.  245, 11  App.  Cas.  66,  54  L.  J.  Q.  B.  227 ;  Attorney- 
General  v.  Simp»on,  1901,  2  Ch.  671,  717 ;  70  L.  J.  Ch.  828,  85  L.  T.  326. 

(e)  2  Bl.  Comm.  89.  By  Magna  Charta  and  the  second  and  third  confirma- 
tions thereof,  grants  of  free  fisheries  were  prohibited,  and  those  granted  in 
the  reigns  6f  Richard  I.  and  John  were  laid  open ;  so  that  a  franchise  of  free 
fishery  ought  now  to  be  at  least  as  old  as  the  reign  of  Henry  II. ;  ibid. 

{d)  As  to  franchises  generally,  see  Chitty,  Prerog.  119  ^  ieq,\  3  Cruise,  t. 
27 ;  2  Bl.  Comm.  37-39. 

(«)  2  Bl.  Comm.  217 ;  Burton,  §§  1222,  1229. 
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lord  of  the  manor  for  the  time  being.  Bat  on  the  transfer  of 
a  manor  with  an  express  exception  of  the  advowson  appendant 
to  it,  or  on  the  transfer  of  an  advowson  apart  from  the  manor, 
the  advowson  becomes  an  advowson  in  gross — that  is,  the 
patronage  is  severed  from  the  lordship  of  the  manor.  It  is 
thenceforth  a  separate  subject  of  the  law  of  property,  and  is 
governed,  in  general,  by  the  law  relating  to  land  (/) ;  thoagh 
in  some  respects,  and  particularly  as  regards  its  alienation,  it 
is  regulated  by  special  rules  {g). — Where  the  right  of  presenta- 
tion on  the  next  vacancy,  or  some  subsequent  specified  vacancy 
or  vacancies,  is  granted  as  distinct  from  the  advowson  (which  may 
be  done),  the  right  so  created  is  regarded  as  a  chattel  real  (A). 

ExtinguisUmeTU  or  Suspension  of  Manors, — The  demesne 
lands,  or  the  seignory,  may  be  separately  alienated.  But  when 
this  is  done,  the  seignory  becomes  a  seignory  in  gross,  and  the 
manor  is  extinguished ;  unless,  indeed,  the  separation  be  tem- 
porary, as  by  a  lease  of  the  demesne  lands  for  a  term  ;  in  which 
case,  the  existence  of  the  manor  is  only  suspended  during  the 
term.  But  a  manor  is  not  extinguished  by  an  alienation  of 
part  only  of  the  demesne  lands ;  nor  by  the  alienation  of  part 
only  of  the  seignory,  provided  there  still  remain  at  least  two 
tenants  in  fee  simple  holding  of  the  lord ;  but  this  number  of 
tenants  is  absolutely  necessary  to  constitute  the  court  baron, 
without  which  the  manor  would  also  cease  to  exist.  For  the 
same  reason,  the  manor  may  be  destroyed  by  the  estates  of  all 
the  tenants  being  purchased  by,  or  escheating  to,  the  lord ;  or 
by  his  releasing  to  all  of  them  his  right  to  their  services  (i). 
But  though  in  these  cases  the  manor  is,  in  strictness,  extin- 
guished, the  owner  of  the  demesne  lands  retains  what  is  called 
a  reputed  manor,  or  manor  by  reputation ;  since  he  continues 
to  enjoy  such  other  manorial  rights  as  were  previously  incident 
to  the  manor  (k). 


Tenure  in 
villeinage. 


Copyhold  Tenure. — Its  Origin  and  Nature, — In  early  times, 
as  already  mentioned,  portions  of  the  demesne  lands  of  manors 
were  held  of  the  lord  of  the  manor  by  the  ancient  base  tenure, 
or  tenure  in  villeinage  (p.  17).  Originally,  the  tenants  held 
strictly  at  the  will  of  the  lord,  who  might  disx>ossess  them  at 


(/)  Co.  Litt.  120  a,  307  a;  2  Bl.  Comm.  22;  Be  Eam^MW-WaU,  1894,  3 
Ch.  156,  63  L.  J.  Ch.  836;  71  L.  T.  173. 

{g)  Pott,  p.  296.    As  to  advowsons  generally,  see  3  Cruise,  t.  21 ;  Pox  v. 
Bithop  of  ChesUr,  and  notes,  L.  C.  R.  P.  810. 

(A)  Co.  Litt.  249  a ;  1  Wms.  Ezors.  592. 

(t)  1  Cruise,  p.  34 ;  Scriv.  Cop.  9,  10,  12 ;  Sir  Moyle  Pinch's  Cate^  Rep.  pt. 
6,  62  b. 

{k)  1  Cruise,  p.  34 ;  Scriv.  Cop.  9. 
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his  pleasure  (/).      In  course  of  time,  however,  by  force  of 
cnstoma  obtaining  in  manors,  holders  by  tenure  in  villeinage 
acquired  interests    analogous  to  those   enjoyed   by  freehold 
tenants.     These  interests,   which  at   first  existed  merely  by 
the  lord's  indulgence,  and  his  acquiescence  in  the  custom  of  Origin  of 
the  manor,  were  eventually  recognised  and  enforced  by  courts  customary 
of  justice  in  favour  of  the  tenant  as  against  the  lord ;  and  ®"^*^ 
thus  the  tenant  acquired  a  legal  right  to  his  '  customary  estate ' 
in  the  land ;  a  right  that  was  successfully  asserted  in  the  reign 
of  Edward  IV.,  if  not  earlier  (m).     The  development  of  cus- 
tomary estates  into  legal  ownership  was  accompanied  by  the 
disappearance  of  the  class  of  villeins ;  and  finally,  in  lieu  of  the 
terms  originally  used,  the  tenure  was  called  copyhold,  or,  some- 
times, customary  tenure,  and  the  tenant  copyholder,  or  tenant 
by  copy  of  court  roll.     The  term  copyhold  arose  from  the  fact  Origin  of 
that  the  muniments  of  the  tenant's  title  are  copies  of  the  roll,  *  copyhold.' 
or  book,  of  the  court  of  the  manor,  in  which   transactions 
respecting  these  customary  estates  are  recorded. 

Copyhold  tenure,  therefore,  is  a  tenure  of  such  demesne  No  new  copy- 
lands  of  manors  as  were  originally  held  in  villeinage.  No  ^^^^' 
other  land  can  be  subject  to  this  tenure ;  except  that  formerly, 
by  special  custom,  the  lord  might  make  grants  of  portions  of 
the  waste  lands  of  the  manor  to  be  held  by  copyhold  tenure, 
provided  such  grants  were  not  prejudicial  to  the  tenants  of  the 
manor,  or  were  made  with  the  consent  of  the  tenants  present 
at  the  copyholders'  court,  where  such  was  the  custom  of  the 
manor  (n).  But  now,  by  the  Copyhold  Act,  1894  (c.  46),  s.  81, 
the  lord  of  a  manor  is  restrained  from  making  a  grant  of  any 
land,  not  previously  copyhold,  to  be  held  by  copyhold  or  cus- 
tomary tenure,  without  the  previous  consent  of  the  Board  of 
Agriculture ;  and  it  is  enacted  that  whenever  such  a  grant  is 
lawfully  made,  the  land  shall  cease  to  be  of  copyhold  tenure, 
and  shall  be  held  by  the  grantee  as  land  of  freehold  tenure. 

Since  land  of  copyhold  tenure  is  demesne  land  of  the  manor,  Seisin  of  the 
of  which,  in  a  technical  sense,  the  lord  of  the  manor  has  the  lord, 
seisin,  as  owner  by  freehold  tenure  (p.  13),  the  lord  is  the  tenant 
of  the  land  in  relation  to  the  Crown  or  other  chief  lord  of  the 
fee.     The  copyhold  tenant  holds  of  the  lord  of  the  manor  as  his  Copyholder's 
chief  lord ;  and  his  possession  is  merely  a  quasi-seisin  (o).  quasi-seisin. 

The  lord  of  the  manor,  moreover,  has  certain  rights  in  copy-  Rights  of  lord 
hold  land  of  the  manor.    Thus,  he  is  the  owner  of  all  minerals  ».*»m^r,  and 

(Q  Lltt  8. 172 ;  2  BL  Comm,  147, 

(jit)  Litt.  B.  77 ;  Co.  Litt,  61  a;  Year  Book  7th  Edw.  IV,,  p.  19. 

(n)  Scriv.  Cop.  32-34;  Badger  v.  Ford,  3  B.  &  Aid.  153;  Btimtey  ▼.  Crudda$^ 
1893, 1  Q.  B.  228 ;  62  L.  J.  Q.  B.  269;  68  L.  T,  364. 

(o)  See  2  Bl.  Cozmn,  148;  1  Craise,  t  10,  c,  1,  a.  5;  Williams,  Seisin,  35, 
42,  126. 
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in  the  land,  and  of  all  timber  (even  though  planted  by  the 
tenant)  growing  therein;  though  he  cannot  come  upon  the 
land  to  work  the  minerals  or  cut  the  timber,  unless  with  the 
consent  of  the  tenant,  or  by  special  custom  of  the  manor  (p) ; 
and  the  space  created  by  the  removal  of  minerals  belongs  to 
the  tenant  (q). 

Again,  on  the  termination  of  a  copyhold  estate  in  fee  simple, 
by  death  of  the  tenant  and  failure  of  heirs,  the  land  escheats 
to  the  lord  of  the  manor ;  (r)  and  if  the  lord  acquires,  by  escheat, 
forfeiture,  purchase,  or  otherwise,  the  estate  of  a  copyhold 
tenant,  such  estate  is  immediately  merged  in  the  lord's  freehold 
estate  in  the  land,  and  is  thus  extinguished ;  whereby  the  copy- 
hold tenure  is  suspended  to  the  extent  of  the  extinguished 
estate,  and  is  terminated  if  that  estate  was  the  fee  simple  (5). 
But  when  the  land  thus  falls  into  the  possession  of  the  lord, 
and  there  is  no  existing  copyhold  estate  in  it,  the^  lord  may 
make  a  fresh  grant  of  a  copyhold  estate,  of  any  extent,  in  the 
land,  whatever  be  his  own  interest  in  the  demesne  lands. 
Thus,  a  lord  who  is  tenant  for  life  or  years  of  the  demesne 
lands  may  make  such  a  fresh  grant  for  a  copyhold  estate  in 
fee  simple,  which  will  be  effectual  as  against  all  succeeding 
owners  of  the  manor.  For  the  copyhold  estate  thus  created  is 
not  derived  out  of  the  lord's  estate  in  the  land,  but  arises  by 
virtue  of  a  power  given  him  by  the  custom  of  the  manor.  And 
this  power  he  may  exercise  though  he  be  an  infant,  or  under 
other  personal  disability  (t).  On  the  other  hand,  the  lord  may, 
in  such  case,  alienate  the  land  as  land  of  freehold  tenure,  to  the 
extent  of  his  own  estate  in  the  demesne  lands ;  but  by  such  an 
alienation  (even  though  merely  for  a  term  of  years),  his  power 
of  granting  the  land  as  copyhold  is  extinguished,  if  he  be 
tenant  in  fee  simple  of  the  demesne  lands,  and  otherwise  is 
suspended  during  the  continuance  of  his  estate  in  the  demesne 
lands  (it). 

A  copyhold  tenant  is  technically  said  to  hold  his  land  '  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor '  (r).  The  court  roll  is  the  book,  or  roll, 
which  forms  the  record  of  the  *  customary  court'  of  the  manor. 


(p)  Scriv.  Cop.  oh.  8,  ss.  1,  2 ;  Duke  of  Portland  v.  ffill,  L.  R,  2  Eq.  765.  35 
L.  J.  Ch.  439;  AUomey-Qeneral  v.  TvudinCt  5  Ch.  D.  750»  46  L.  J.  Ch.  654,  36 
L.  T.  684. 

(q)  EardUy  v.  GranvUIe,  3  Ch.  D.  826,  45  L.  J.  Ch,  669,  34  L.  T.  609. 

(r)  2  BL  Comm.  97 ;  1  Cruise,  t.  10,  ch.  1,  s.  62. 

(«)  1  Cruise,  t.  10,  c.  6,  ss.  20,  23;  Scriv.  Cop.  323;  see  Cattiey  v.  Arnold, 
4  K.  &  J.  595. 

(0  Burton,  §§  1341,  1347 ;  1  Watk.  Cop.  25 ;  Scriv.  Cop.  22. 

(tt)  Freneh*9  Owe,  Rep.  pt.  4,  364. 

{v)  Litt.  8.  73. 
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This  court,  of  which  mention  has  already  been  made,  was 
originally  a  branch  of  the  court  baron  of  the  manor,  but  after- 
wards became  a  distinct  court.  The  lord,  or  (more  commonly) 
the  steward,  of  the  manor  is  the  president,  and  the  copyholders 
present,  who  are  called  the  homage,  are  his  assistants ;  this 
'  suit  of  court '  being  due  from  the  copyholder  as  an  incident 
of  his  tenure  (w).  Under  the  Copyhold  Act,  1894  (c.  46),  s.  82, 
the  court  (in  which,  originally,  the  presence  of  at  least  two 
tenants  was  required)  may  be  held  without  any  copyhold  tenant 
being  present,  except  where  the  consent  of  the  homage  is 
requisite  to  a  grant  of  the  wastes. 

All  changes  of  tenancy  of  copyhold  land  are  entered  by  the  Court  rolls, 
steward  of  the  manor  in  the  court  rolls,  which  thus  contain  the 
evidence  of  the  customs  of  the  manor,  and  of  the  dealings  with 
the  copyhold  lands.  Every  copyhold  tenant  is  entitled  to  in- 
spect the  court  rolls  (x) ;  and,  as  an  authorised  copy  of  the 
entries  therein,  relating  to  his  land,  is  evidence  of  his  title  to 
the  land,  he  is  said  to  hold  by  copy  of  court  roll. 

The  words  *  at  the  will  of  the  lord,'  in  the  above  phrase,  of  'At  the  will 
course  do  not  define  the  nature  of  the  copyholder's  interest  at  °^  ^^^  *^'^' 
the  present  day.    They  merely  serve  to  indicate  that  the  tenure 
is  copyhold. 

^e  custom  of  the  manor,  as  has  been  seen,  is  the  law  Gtutoms  of 
which  gives  the  copyhold  tenant  his  rights  in  the  land,  and  ™»nor«- 
prescribes  his  duties  to  the  lord.  Hence,  estates  in  copyhold 
land  are  sometimes  called  customary  estates.  Copyhold  customs 
of  manors  are  of  two  kinds,  namely,  general  customs — that  is, 
such  as  are  recognised  and  enforced  by  courts  as  part  of  the 
common  law,  and  apply  where  no  special  custom  exists — and 
special  customs,  which  exist  in  certain  manors  only,  and  (pro- 
vided they  are  reasonable  and  certain)  prevail  over  general 
customs.  The  existence  of  a  special  custom,  if  questioned, 
must  be  proved  by  proper  evidence  (y). 

Copyhold  JSstates, — By  general  custom,  copyhold  estates  Estates. 
may  be  held  in  fee  simple,  for  life,  for  years,  or  at  will.  But 
copyhold  chattel  interests  are  not  often  met  with;  since  an 
estate  for  years,  valid  at  common  law  (as  distinguished  from 
copyhold  custom),  may  be  created  by  the  copyhold  tenant  (z\ 
provided  this  be  done  under  licence  from  the  lord,  if  it  be  an 
estate  for  more  than  one  year  (p.  321).  And  estates  tail  in 
land  of  this  tenure  exist  only  in  those  manors  where  they  are 

{w)  Co.  Litt.  58  a ;  Barton,  §  1262 ;  see  1  Craise,  t.  10,  c.  1,  ss.  19,  27. 

(x)  1  Cruise,  t.  10,  c.  1,  s.  28 ;  Scriv.  Cop.  453. 

(y)  1  Cruise,  t.  10,  c.  1,  sb.  50-53;  Scriv.  Cop.  313,  314;  Johnttone  v.  Enrl 
Spencer,  30  Ch.  D.  581,  53  L.  T.  §02,  34  W.  R.  10. 

(z)  Scriv.  Cop.  223,  Barton,  §  1314. 


24  THE  LAW  OF  PROPERTY  IN  LAND. 

allowed  by  special  cnstom,  called  a  custom  to  entail ;  though 
an  estate — ^the  fee  simple  conditional  (see  p.  29),  which,  in 
some  respects,  resembles  an  estate  tail — is  recognised  by  general 
custom  (a). — Special  customs  of  manors,  regulating  the  estates 
that  may  be  held  by  copyhold  tenants,  are  of  common 
occurrence.  Thus,  in  some  manors,  only  estates  for  life  are 
allowed  (6), 

Inoidentsof  Incidents  of  Copyhold  Tenure. — The  ordinary  incidents  of 

tenure;—       copyhold  tenure  are   as  follows: — ^An   oath  of  fealty  is  due 

to  the  lord,  if  required ;  and  the  tenant  is  bound  to  attend  the 

customary  court  of  the  manor,  when  summoned.     But  these 

fealty,  suit  of  incidents  are  practically  obsolete.    In  many  manors,  rents  of 

court,  rent,      small  amount,  and  reliefs  (p.  14),  are  payable.    And  escheat 

Stol''^*'  to  the  lord,  and  liability  to  forfeiture  of  the  estate  to  him  for 

breaches  of  customary  duties — such  as  waste,  refusal  to  pay 

rents  or  fines,  or  to  do  suit  of  court,  or  to  take  the  oath  of 

fealty,  or  alienation  contrary  to  the  custom — are  also  incidents 

of  this  tenure  (c). 

Seizure  Another  incident  of  copyhold  tenure  is  the  lord's  right  to 

quousque.        take  possession  of  the  land  where,  on  the  death  of  a  copyhold 

tenant,  the  person  next  entitled  to  the  land,  as  heir  or  devisee, 

neglects  to  claim  admittance  to  the  tenancy  of  the  land.     By 

special  custom,  the  lord  may  have  a  similar  right,  where  a 

person  otherwise  entitled  as  transferee  of  the  land  neglects 

to  claim  admittance.    Before  seizing  the  land,  the  lord  must 

make  proclamations  at  three  or  four  consecutive  courts  of  the 

manor  (according  to  the  custom)  for  the  pei'son  entitled  to  the 

land  to  make  his  claim.     By  general  custom,  lands  so  seized 

are  held  gtumsqtce — that  is,  until  the  tenant  claims  admittance  ; 

but  by  special  custom,  the  land  may  be  seized  as  absolutely 

forfeited  (d). 

Fines.  Another  incident  of  this  tenure  is  the  lord's  right  to  fines. 

By  general  custom,  on  a  transfer  of  the  tenancy,  whether  by 

alienation  or  death,  a  fine  is  payable  to  the  lord  by  the  new 

tenant.     In  some  manors  its  amount  is  fixed  by  custom;  in 

others  it  was  anciently  arbitrary — ^that  is,  whatever  sum  the 

lord  might  choose  to  claim.   But  in  later  times,  it  was  established 

by  the  courts  of  law  that  a  fine,  though  originaUy  arbitrary^ 

might  not  exceed  two  years'  improved  value  of  the  land(e). 

(a)  Co.  Litt.  60  b ;  Scriv.  Cop.  44,  46. 

(b)  Third  Rep.  R  P.  Comm.  14. 

(c)  SciiT.  Cop.  237-245 ;  2  Bl.  Comm.  2S4 ;  1  Crnlse,  t.  10,  c.  8,  a.  2 ;  a  5, 
88.  5,  20. 

(d)  1  Watk.  Cop.  234 ;  Scriv.  Cop.  123  et  ieq. 

(e)  Scriv.  Cop.  cb.  4,  s.  1 ;  1  Cruise,  t.  10,  c.  4,  88.  1,  5,  30-34 ;  Fnuer  v. 
MoMon,  11  Q.  B.  D,  674,  62  L.  J.  Q.  B.  643,  49  L.  T.  761  ;  ef.  AU.'Gen,  v. 
Sandover,  1904,  1  E.  B.  689. 


TENUBE.  25 

A  further  incident,  by  special  cnstom,  is  the  lord's  right,  on  Heriot 
the  death  of  a  copyhold  tenant,  to  a  heriot  (p.  14),  or  (if  such 
be  the  cnstom  of  the  manor)  a  composition  in  money  in  lieu 
of  a  heriot  (/). 

The  obligation  of  the  tenant  to  adopt  the  customary  mode  Customary 
of  alienation,  on  a  transfer  of  his  estate,  is  also  an  incident  of  alienation, 
copyhold  tenure.  The  form  of  this  alienation  is  a  surrender 
of  the  land  to  the  lord  in  favour  of  the  intended  transferree, 
and  the  admittance  of  the  latter  by  the  lord  as  his  tenant ;  or, 
where  the  laud  is  given  by  will,  the  admittance  of  the  devisee 
without  previons  surrender  of  the  land  (pp.  365,  369).  Except 
in  a  few  cases,  hereafter  mentioned  (p.  321),  this  is  the  only 
mode  of  transfer  applicable  to  copyhold  estates  and  interests ; 
and  an  attempted  alienation  in  any  form  used  for  the  transfer  of 
land  of  freehold  tenure  is  not  only  ineffectual,  but  is  a  ground 
of  forfeiture  to  the  lord  (^),  except  where  an  estate  for  years  is 
thereby  lawfully  created  (p.  23). 

JBnfraTichisement  of  Copyholds. — Enfranchisement  of  copy-  Enfranchise- 
hold  land  is  the  conversion  of  the  tenure  by  which  it  is  held  nient ; 
into  freehold  tenure,  whereby  the  land  ceases  to  be  demesne 
land  of  t^e  manor,  and  becomes  free  from  all  copyhold  customs 
and  subject  to  the  general  law  applicable  to  land  of  freehold 
tenure.  It  may  be  effected  either  under  the  rules  of  the 
common  law,  or  under  the  provisions,  of  the  Copyhold  Act, 
1894  (c.  46),  a  statute  which  consolidates  previous  modern 
Acts  passed  with  the  object  of  facilitating  the  enfranchisement 
of  copyholds  (A). 

Enfranchisement  may  be  effected  at  common  law,  when  the  at  oommun 
lord  of  the  manor  and  the  tenant  i^i'ee  thereto,  by  the  lord  1*^  J 
conveying  to  the  tenant  a  freehold  estate  in  fee  simple  in  the 
land,  or  releasing  the  seignorial  rights  in  the  land  to  the  tenant. 
For  this  purpose,  the  lord  must,  of  course,  have  an  estate  in 
fee  simple  in  the  demesne  lands^  or  the  power  of  disposing  of 
the  fee  simple ;  but  where  the  consideration  for  the  enfranchise- 
ment is  a  gross  sum  not  exceeding  £500,  a  statutory  declaration 
by  the  lord  stating  the  particulars  of  his  interest  in  the  manor 
and  showing  that  he  is  entitled  to  make  the  enfranchisement, 
and  to  receive  the  consideration  money  for  his  own  use,  will 
render  the  enfranchisement  valid  (i).  The  enfranchisement 
will  be  effectual,  although  the  copyhold  estate  of  the  tenant 

(/)  Scriv.  Cop.  244-268 ;  Wutem  v.  BaUei/,  1896,  2  Q.  B.  234;  1897, 1  Q.  B. 
86 ;  75  L.  T.  470. 

ig)  Lilt.  g.  74 ;  1  Watk.  Cop.  388. 

(A)  The  Copyhold  Act«,  1841  to  1887,  for  references  to  which  see  third 
schedale  to  the  Copyhold  Act,  1894. 

(t)  Copyhold  Act,  1894,  sect.  89,  which  applies  to  enfranchisements  made 
independently  of  the  Act. 
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be  merely  an  estate  in  tail  or  for  life.  If  that  estate  be  the 
fee  simple,  or  an  estate  tail  (see  post,  p.  49),  the  tenant  will 
acquire,  by  the  enfranchisement,  a  freehold  estate  in  fee 
simple ;  but  if  it  be  a  life  estate  merely,  the  enfranchisement 
will  have  effect,  in  equity,  for  the  benefit  of  the  tenant  and  the 
persons  entitled  to  copyhold  interests  in  the  land  in  succession 
to  him,  according  to  their  respective  copyhold  interests,  on 
payment  by  the  persons  last  mentioned  of  a  proportionate  part 
of  the  consideration  given  for  the  enfranchisement  (k). 
under  the  Enfranchisement  under  the  provisions  of   the   Copyhold 

J'^Pyj^^^^  ^^*^»  Act,  1894  (c.  46),  may  be  either  compulsory,  that  is,  required 
and  compelled  by  the  lord  or  the  tenant ;  or  it  may  be  volun- 
tary, that  is,  effected  by  agreement  between  the  lord  and  the 
tenant  (ss.  1,  14).  Enfranchisement  may  be  effected  under 
the  Act,  though  the  lord  or  tenant  have  a  limited  estate  only 
(s.  43) ;  in  which  case,  the  enfranchisement  will  extend  not  only 
to  the  respective  interests  of  the  lord  and  the  tenant  for  the 
time  being,  but  also  to  all  subsequent  interests  in  the  manor 
and  the  land  respectively ;  and  the  land  will  be  held  under  the 
same  title  as  that  under  which  it  was  held  at  the  date  of  the 
enfranchisement  (see  s.  21).  The  provisions  as  to  compulsory 
enfranchisement  do  not  apply,  however,  to  copyhold  land  held 
for  a  life  or  lives  or  for  years,  where  the  tenant  has  not  a  right 
of  renewal,  nor  to  Crown  manors  (s.  96).  And  where  the  lord 
can  show  that  an  enfranchisement  required  by  the  tenant  will 
prejudicially  affect  the  enjoyment  or  value  of  the  lord's  man- 
sion-house, park,  gardens,  or  pleasure-grounds,  the  lord  may 
purchase  the  tenant's  interest  in  the  land  (s.  11).  And  the 
Board  of  Agriculture  may  suspend  proceedings  for  a  compul- 
sory enfranchisement,  Where  the  prospective  value  of  the  land 
cannot  be  decided  on,  or  special  hardship  or  injustice  would 
result  from  the  enfranchisement  (s.  12). 
compulsory;  A  compulsory  enfranchisement  is  completed  by  an  award 

of  enfranchisement  made  by  the  Board  of  Agriculture,  which 
states  the  nature  and  amount  of  the  compensation  to  be  paid 
to  the  lord  of  the  manor  for  the  enfranchisement  (s.  10).  This 
compensation  will  be,  in  some  cases,  a  gross  sum  of  money  paid 
by  the  tenant,  in  other  cases  a  rent-char&re  on  the  enfranchised 
knd-tlie  fo^i  and  amount  of  the  com^nsation  being  deter- 
mined  according  to  provisions  on  the  subject  contained  in  the 
Act  (see  ss.  5-9).  Where  the  enfranchisement  is  required  by 
the  tenant,  and  there  has  been  no  admittance  since  the  30th 
June,  1853,  the  tenant  must  also  previously  pay  the  fine,  and  the 
value  of  the  heriot  (if  any),  which  would  have  been  payable  on 
an  admittance  on  alienation  after  that  date,  with  two-thirds  of 
the  steward's  fees ;  and  in  any  other  case,  he  must  previously 

(k)  Scriv.  Cop.  826-334;  I  Cruise,  t.  10,  c.  6,  as.  13-10;  Wynne  v.  Cooke,  1 
Bro.  C.  C.  515. 
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pay  all  fines  and  fees  consequent  on  the  last  admittance  to  the 
land  (s.  3> 

A  voluntary  enfranchisement  under  the  Act  may  be  effected  voluntary. 
— on  terms  settled  by  agreement  between  the  lord  and  the 
tenant,  with  the  consent  of  the  Board  of  Agriculture — by  such 
a  deed  as  would  be  proper  on  enfranchisement  by  a  lord  seised 
of  the  manor  in  fee  simple  (see  ss.  14,  16).  When  the  lord's 
or  tenant's  estate  is  less  than  the  fee  simple,  notice  of  the  pro- 
posed enfranchisement  is  to  be  given  to  the  person  entitled  to 
the  next  estate  in  remainder  or  reversion  in  the  manor  or  land  ; 
and  in  case  of  that  person's  dissent,  the  Board's  consent  to  the 
deed  is  to  be  withheld  until  they  have  made  further  inquiries, 
and  are  satisfied  that  the  agreement  is  not  fairly  open  to  objec- 
tion (s.  16).  The  consideration  for  the  enfranchisement  may 
be  either  a  gross  sum  of  money,  or  a  rent-charge  on  the  land 
enfranchised,  or  a  conveyance  to  the  lord  of  land,  or  an  interest 
in  land,  as  specified  in  the  Act  (see  ss.  15,  17,  19). 

Where  the  lord  has  only  a  limited  estate  or  interest  in  the  Application  of 
manor,  a  gross  sum  of  money  payable  for  compensation  or  con-  *'*'™^^"^c"" 
sideration  on  an  enfranchi3ement  must  be  paid  into  Court  or  under  the  Act. 
to  trustees,  and  be  invested  or  applied,  as  directed  by  the  Act, 
for  the  benefit  of  the  person  for  the  time  being  entitled  to  the 
manor  or  the  rents  and  profits  thereof ;  except  that,  if  the  sum 
does  not  exceed  £20,  the  Board  may,  in  their  discretion,  direct 
it  to  be  retained  by  the  lord  (ss.  26,  32,  33).     And  where  the 
compensation  or  consideration  for  the  enfranchisement  is  a 
rent-charge,  or  land,  or  an  interest  in  land,  it  will  go  with  the 
manor,  as  directed  by  the  Act  (ss.  18,  27). 

The  Act  also  provides  that,  on  the  admittance  of  any  person  Notice  of  right 
as  tenant  of  copyhold  land,  the  steward  of  the  manor  shall  give  to  enfranchise. 
him  notice  of  his  right  to  enfranchise  the  land  (s.  42). 

Enfranchisement  under  the  Copyhold  Act,  1894,  does  not  Rights  not 
affect  any  right  of  common  of  the  tenant,  or  (unless  with  the  affected  ^y 
consent,  in  writing,  of  the  lord  or  tenant)  any  right  of  the  lord  ^ent^ 
or  tenant  in  any  mines  or  minerals,  or  any  right  of  fair  or 
market,  or  in  respect  of  game,  fish,  &c.  (ss.  22,  23).     And  the 
lord  continues  entitled,  in  case  of  escheat  for  want  of  heirs,  to 
the  same  right  and  interest  in  the  land  as  if  it  had  not  been 
enfranchised  (s.  21)  (/).     In  these   respects,  the  effect  of  a 
statutory  enfranchisement  differs  from  that  of  enfranchisement 
at  common  law,  which  extinguishes  all  the  rights  and  incidents 
of  copyhold  tenure. 

CuBtomary  Freehold.  —  A  variety  of  tenure  called  cus- is  in  general 
tomary  freehold   or  free  copyhold  is  recognised,  but  is  not  copy*^^^^^- 

{I)  Similar  enaotments  aa  to  rights  of  common,  minerals,  &c.,  were  con- 
tained in  the  Copyhold  Acts,  1844  (c.  35),  s.  81,  and  1852  (c.  51),  ss.  45,  46, 
and  as  to  escheat,  in  the  Copyhold  Act,  1887  (c.  73),  ss.  4,  5. 
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common.  Land  of  this  tenure  is  held  of  the  lord  of  a  manor. 
The  lord  is,  in  general,  entitled  to  the  timber  upon^  and  the 
minerals  within,  the  land  (m) ;  and  the  usual  mode  of  alienation 
is  the  same  as  that  of  ordinary  copyholds.  The  lands,  however, 
are  not  stated  in  the  court  rolls  to  be  held  at  the  will  of  the 
lord.  According  to  the  prevailing  opinion,  the  seisin  of  land 
held  by  this  tenure  is  in  the  lord,  as  freeholder;  and,  prac- 
tically, the  tenure  is  not  distinguishable  from  ordinary  copy- 
hold (n). 
In  some  cases  It  seems,  howover,  that  there  is  also  a  customary  freehold 
3f reehold.  tenure  of  land,  the  seisin  of  which  is  in  the  tenant ;  the  land  in 
this  case  being  transferred  by  the  ordinary  modes  of  convey- 
ance applicable  to  freeholds,  with  the  addition  of  surrender  and 
admittance  (o).  Lands  held  by  these  customary  tenures  are 
subject,  in  general,  to  the  provisions  of  the  Copyhold  Act, 
1894  (see  ss.  2,  94). 

(m)  See  Duke  of  Portland  v.  ffUl,  L.  B.  2  Sq.  765,  3fi  L.  J.  Cb.  439,  15 
W.  R.38.    - 

(n)  Scriv.  Cop.  14-18;  1  Craifie,  t.  10,  c.  1,  s.  6;  sec  Doe  d.  Meay  v.  Hunt- 
ingdon,  4  East  271. 

(o)  See  1  Cruise,  1. 10,  o.  1,  ss.  9  et  teq, ;  Williams,  Seisio,  129, 132 ;  Perri/' 
man's  case,  Kep.  pt.  5,  83  b ;  Scriv.  Cop.  19. 


CHAPTER  II. 

ESTATES  ACCORDING  TO  THEIR  QUANTITIES. 

Definitions. — The  use  of  the  word  estate,  as  denoting  the  Quantities 
ownership  of  land,  has  already  been  referred  to ;  and  it  has  ^^  esutes. 
been  seen  (p.  13)  that  an  estate  may  be  any  one  of  several 
different  degrees  of  ownership.  These  degrees  represent  the 
'  quantities '  of  estates.  By  the  quantity  of  an  estate  is  meant 
the  extent  of  its  duration,  or  possible  duration,  in  point  of 
time  (a). 

With  reference  to  their  quantities,  estates  comprise  estates  The  several 
in  fee  simple;   estates  in  fee  simple  conditional  (in  lands  of  ®***^«- 
copyhold  tenure  only) ;  estates  in  fee  tail,  or  estates  tail ;  base 
fees ;  estates  for  life ;  estates  for  years ;  estates  at  will ;  and 
estates  at  sufferance. 

Estate  m  Fee  Simple. — ^This  estate  is  practically  equivalent  Ita  nature  an<i 
to  absolute  ownership ;  though,  owing  to  the  feudal  principles  q»*ntity. 
of  tenure  fp.  IIX  it  is,  in  theory,  a  limited  interest  only.  It 
may  be  defined  as  an  estate  which,  on  the  death  of  the  person 
in  whom  it  is  vested  for  the  time  beitig,  passes  as  directed  by 
his  will,  or,  in  default  of  such  testatnentary  disposition,  passes 
to  his,  or  a  preceding  owner's,  heirs  general,  that  is,  any 
kindred,  however  remote,  according  to  the  rules  of  succession 
on  intestacy  applicable  to  realty  (6) — subject  to  the  previous 
vesting  of  the  estate  in  the  legal  personal  representative  of  the 
deceased  owner,  for  purposes  of  administration,  if  it  is  not  a 
customary  estate  and  the  deceased  has  died  on  or  since  the 
Ist  January,  1897  (Land  Transfer  Act,  1897,  c.  65,  ss.  1,  2 ; 
see  fost,  pp.  230,  368).  The  word  *  simple '  imports  that  the 
f  ee,  or  inheritance,  is  not  limited  to  heirs  of  a  particular  class. 

Estate  in  Hee  Simple  Conditioruil, — This  estate  exists  only  At  common 
in  land  of  copyhold  tenure  held  of  a  manor  in  which  there  is  law. 
no  special  custom  to  entail  (p.  23).      Originally,  it  was  an 
estate  held  in  land  of  freehold  tenure  by  virtue  of  a  grant 
of  the  land  to  a  person  and  the  heirs  of  his  body — i.e.,  his 
lineal  descendants  only — or  the  heirs  male,  or  heirs  female, 

(a)  Plowd.  555 ;  Co.  Litt.  345  a ;  2  Bl.  Comm.  103 ;  1  Prest.  Est.  6,  21,  22. 
{h)  Litt.  B.  1 ;  Co.  Litt.  lb. 
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Statute  De 
Donis  not 
applicable  to 
copyholds. 


of  his  body,  or  heirs  of  his  body  by  a  certain  spouse.  At 
common  law,  the  grantee,  if  he  had  such  issue,  or  the  issue 
after  his  death,  might  dispose  of  the  land  for  an  estate  in  fee 
simple.  In  default  of  such  disposition,  the  land  passed  on  the 
death  of  the  grantee  to  his  issue  according  to  the  terms  of 
the  gift,  and  reverted  to  the  grantor  of  the  estate  or  his 
successors,  on  failure  of  such  issue;  and  if  the  grantee  had 
no  such  issue,  the  laud  thus  reverted  on  his  death.  The  estate 
was  called  a  fee  simple  conditional,  or  conditional  fee,  since 
it  was  deemed  to  be  an  estate  in  fee  simple  held  subject  to 
an  implied  condition  that  the  fee  simple  should  revert  to  the 
grantor  in  the  events  above  mentioned  (c). 

By  the  operation  of  the  statute  De  Donis  Conditionalilms, 
as  explained  below,  the  estate  in  fee  simple  conditional  in 
land  of  freehold  tenure  was  converted  into  the  estate  tail. 
The  statute,  however,  does  not  apply  to  estates  in  land  of 
copyhold  tenure.  Hence,  a  gift  of  a  copyhold  estate  to  a 
person  and  the  heirs  of  his  body  (whether  generally,  or  limited, 
as  above)  in  land  held  of  a  manor  in  which  there  is  no  special 
custom  to  entail  (p.  23),  creates  a  fee  simple  conditional  of 
the  same  nature  as  the  like  estate  in  lands  of  freehold  tenure 
prior  to  the  statute  (rf). 

Its  nature  and  Estate  TaiL — An  estate  tail  may  be  defined  as  an  estate 
quantity.  deriving  its  existence  from  the  statute  De  Donis  Conditionodi" 
his — or  (in  lands  of  copyhold  tenure)  from  a  special  custom  of 
the  manor — and  capable  of  passing,  on  the  death  of  the  owner, 
to  heirs  of  the  body,  or  lineal  descendants,  ouly,  of  the  grantee 
of  the  estate  (e).  The  descent  being  so  restricted,  the  estate 
is  deemed  to  be  inferior  in  quantity  to  the  estate  in  fee  simple, 
statute  2>«  The  Statute  De  Donis  Conditionalihus,   13   Edw.  I.  c.   1 

DonUCondir   (1285),  enacted,  with  respect  to  estates  given  to  persons  and 
'  '        the  heirs  of  their  bodies,  that  from  thenceforth  the  will  of  the 

donor,  according  to  the  form  in  the  deed  of  gift  manifestly 
expressed,  should  be  observed ;  so  that  they  to  whom  a  tene- 
ment was  so  given  under  condition  should  not  have  power 
to  alienate  it,  whereby  it  should  fail  to  remain,  after  the 
death  of  the  donee,  to  his  issue,  or  to  revert  to  the  donor  or 
his  heirs,  if  issue  failed.  Upon  the  construction  of  this  statute, 
it  was  held  that  a  gift  that  had  previously  conferred  a  con- 
ditional fee  no  longer  had  that  effect,  but  created,  instead, 
a  new  kind  of  estate,  to  which  the  name  of  fee  tail,  or  estate 
tail,  was  given ;  and  that  an  estate  in  fee  simple  in  expectancy 
remained  to  the  donor  («). 


tionalibui^ 


(c)  NeviVt  Cote,  4,  Rep.  pt.  7,  33  a ;  WUlian  y.  BerUey,  Plowd.  223,  235,  245, 
247;  Litt.  s.  13 ;  Co.  Litt  IS  a,  19  a;  1  Croise,  t.  2,  c.  2,  ss.  6-7. 

{d)  Co.  Litt.  60  b;  2  Bl.  Comm.  113;  Barton,  §  1284. 

(e)  Litt.  8.  13;  Co.  Litt  19  a. 
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Estates  tail  are  either  general  or  special.  Tail  general  •  General' or 
is  where,  in  the  creation  of  the  estate,  the  donee  in  tail  (as  the  *  8P«c>ai '  tail, 
grantee  of  the  estate  is  called)  is  alone  mentioned  as  the  person 
from  whose  body  the  heirs  most  be  derived — as  where  land  is 
given  simply  to  A.  and  the  heirs  of  his  body  (/).  Tail  special 
is  where  the  gift  is  to  the  donee  in  tail  and  the  heirs  of  his 
or  her  body  by  a  spouse  who  is  named, — as,  to  A.  and  the 
heirs  of  his  body  by  B.,  or  to  C.  and  the  heirs  of  her  body  by 
D. ;  or  by  a  sponse  who  must  be  a  member  of  a  specified 
class — as  to  E.  and  the  heirs  of  his  body  by  a  wife  of  the 
family  of  X.,  or  to  F.  and  the  heirs  of  her  body  by  a  husband 
who  shall  be  a  peer ;  or  where  the  gift  is  to  a  man  and  woman 
and  the  heirs  of  their  two  bodies,  thus  creating  a  joint  estate 
tail  (p.  128).  In  a  gift  in  tail  special,  the  original  parents 
must,  of  course,  be  either  husband  and  wife,  or  persons 
between  whom  lawful  marriage  might  possibly  thereafter 
take  place  (^). 

Moreover,  an  estate  tail,  whether  general  or  special,  may  Classes  of 
be  made  descendible  to  all  the  issue  in  their  order,  whether  "sue. 
male  or  female,  as  in  the  preceding  examples ;  or  it  may  be 
confined  to  male  issue,  as,  to  A.  and  the  heirs  male  of  his 
body — being  then  an  estate  in  tail  male,  the  descent  of  which 
must  be  traced  entirely  through  males  ;  or  it  may  be  restricted 
to  female  issue,  as,  to  A.  and  the  heirs  female  of  his  body — 
in  which  case  it  is  an  estate  in  tail  female,  and  descends 
through  females  exclusively  (A).  An  estate  in  tail  female 
is  very  rarely  met  with. 

Base  Fee. — This  is  an  estate  into  which  an  estate  tail  in  land  Its  nature  and 
may  be  converted  by  means  of  a  disposition  made  by  a  tenant  extent. 
in  tail,  purporting  to  be  a  disposition  of  an  estate  in  fee  simple 
in  the  land,  but  which  is  so  made  that  the  estate  thereby 
created  is  limited  in  duration  to  the  period  for  which  the  estate 
tail  might  have  subsisted,  had  it  not  been  so  converted.  The 
circumstances  under  which  this  estate  may  be  so  created,  under 
the  present  law,  and  how  it  might  arise  under  the  earlier  law, 
are  stated  hereafter  (pp.  50,  51).  A  base  fee  of  a  more  limited 
description  is  created  by  a  disposition  made  by  a  tenant  in  tail, 
purporting  to  create  an  estate  of  inheritance,  and  which  is 
valid  as  against  himself,  but  is  defeasible  by  the  issue  in 
tail  entitled  in  succession  to  him  (see  pp.  47).  A  base  fee 
of  either  kind  has,  during  its  existence,  the  incidents  of  the 
estate  purported  to  be  created  by  the  disposition. 

-----  I  I  -  -  - -I -     — "i — —     -        —      I     ■      I 

(/)  Litt.  88.  14, 15. 

ig)  Litt.  88.  16,  25-30 ;  Co.  Litt.  21  a-26  b ;  Pre8t.  Est.  412 ;  Page  v.  Hay- 
ward,  2  Salk.  570;  Pelham-ClirUon  v.  Duke  of  NeweasUe,  1903,  A.  C.  Ill,  72 
L.J.  Ch.421,88L.  T.273. 

(A)  Litt.  88.  21-24. 
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Its  nature. 
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autre  vie. 
Cestui  que  vie. 
Special 
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Quasi-entaU. 


Tenant  for 
life. 


Quantity  of 
estate  for  life. 


Its  nature. 


Yearly 

tenancy. 


Estate  for  Life, — An  estate  for  life  is  an  estate  which  is 
limited  in  duration  to  the  life  of  the  tenant,  or  to  the  life  or 
lives  of  some  other  person  or  persons ;  as  where  land  is  given 
to  A.  for  the  term  of  his  life ;  or  to  A.  dnring  the  life  of  B. ; 
or  to  A.  during  the  lives  of  B.,  C,  and  D.  Where  the  land  is 
held  daring  the  life  of  another,  the  estate  is  called  an  estate 
pur  aiUre  vie,  and  the  person  whose  life  is  the  period  of  its 
duration  is  called  the  cestui  que  vie  (i). 

If  land  is  granted  to  a  man  and  his  heirs,  or  to  him  and  the 
heirs  of  bis  body,  dnring  the  life  of  another,  the  heir  on  whom 
the  estate  pur  avire  vie  devolves,  on  the  death  of  the  grantee  in 
the  lifetime  of  the  cestui  que  vie,  is  deemed  to  take  it,  not  as 
heir,  but  as  special  occupant,  that  is,  one  specially  pointed  out 
by  the  terms  of  the  grant  to  occupy  the  land  {k).  Where  the 
limitation  is  to  the  grantee  and  the  heirs  of  his  body,  the 
estate  pur  autre  vie  is  called  a  quasi-entail,  being  analogous,  as 
regards  its  devolution,  to  an  estate  tail  (Z).  An  estate  pur  autre 
vie  may  be  limited  to  executors  or  administrators  of  the 
grantee,  as  special  occupants  (p.  59)  (m). 

The  owner  of  an  estate  for  life  is  usually  called  tenant  for 
life,  or  (less  frequently)  lessee  for  life;  or,  where  he  holds 
during  the  life  of  another,  tenant  pur  autre  vie. 

An  estate  for  life  is,  of  course,  less  in  quantity  than  an 
estate  in  fee  simple  or  in  tail ;  and  an  estate  pur  autre  vie  is 
deemed  in  law  to  be  less  than  an  estate  for  the  tenant's  own 
life  (n). 

Estate  for  Years,— Ku  estate  for  years  is  an  estate  limited, 
as  to  its  duration,  to  some  fixed  and  certain  period  of  time ;  as 
a  specified  number  of  years,  or  a  single  year,  or  any  less  period 
denoted  by  one  of  the  ordinary  divisions  of  time  (o).  There  is, 
however,  a  variety  of  this  estate,  known  as  a  tenancy  from 
year  to  year,  or  yearly  tenancy.  This  consists,  in  the  first 
instance,  of  a  certain  term  of  one  year ;  but  unless  due  notice 
to  terminate  the  estate  at  the  expiration  of  the  year  (p.  84) 
be  given  by  either  the  grantor  or  the  grantee,  it  becomes,  by 
virtue  of  the  original  grant,  an  estate  for  another  year,  reckon- 
ing from  the  completion  of  the  first  year ;  and  thus  a  new  year 


(t)  Litt.  8.  56;  Co.  Litt.  41  b,  42  a. 

{k)  Williams,  Seisin,  167 ;  Atkintfrn  v.  Baker,  4  T.  K  229 ;  Re  Barbet^t  Settled 
Estates,  18  Ch.  D.  624,  628,  50  L.  J.  Ch.  769 ;  Be  MiekeU,  Moort,  v.  Moore,  1892, 
2  Ch.  87,  61  L.  J.  Ch.  326,  66  L.  T.  366. 

(1)  AUen  V.  ii/2m,  2  Dru.  k  War.  307;  Williams,  Seisin,  166;  JZe  Barber^s 
Settled  Estates,  ubi  supra, 

(m)  See  Ripley  v.  WatemHtrtk,  7  Ves.  425,  2  Wma.  Exors.  1539, 

(n)  2  BL  Comnu  121 ;  Barton,  §  747. 

(o)  litt  s.  58 ;  2  BL  ComoL  140,  As  to  the  divisions  of  time  in  Engliisb 
law,  see  2  Bl  Comm.  141, 
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is  continually  added  to  the  term  as  often  as  the  previoas  notice 
which  would  secure  its  expiration  is  omitted  to  be  given  (p). 
So  also,  an  estate  may  be  granted  for  successive  periods  of  a 
quarter  of  a  year,  or  month,  or  week — the  tenancy  in  each  of 
these  cases  being  similar  to,  though  for  a  shorter  certain  term 
than,  a  yearly  tenancy  (q). 

An  estate  for  years  is  sometimes  called  a  term;  though  'Term';' 
this  word,  in  its  primary  sense,  means  the  period  of  duration  of  |J**"<>^  /» 
an  estate  for  years  (r). 

An  estate  for  years  is,  in  a  legal  sense,  inferior  in  quantity  Quantity  of 
to  an  estate  in  fee  simple,  or  in  tail,  or  for  life ;  even  though  e«tate. 
the  term  be  of  such  length  as  to  be  practically  a  perpetuity, 
as  where  land  is  granted  for  a  term  of  1000  years.    This  in- 
feriority is  due  to  the  fact  that,  in  the  early  feudal  law,  a  tenant 
for  years  had  not  a  right  of  property  in  the  land  (p.  7). 

Estate  at  Will. — An  estate  at  will,  or  (as  it  is  commonly  its  nature  and 
called)  tenancy  at  will,  is  an  estate  which  exists  for  bo  long  a  quantity. 
time  as  both  the  tenant  and  the  person  of  whom  he  immediately 
holds  desire  its  continuance,  and  no  longer  (s).    This  estate  is 
less  in  quantity  than  an  estate  for  years. 

Estate  at  Sufferance, — An  estate  at  sufferance  is  the  interest  Its  nature, 
of  a  person  who,  having  held  by  a  lawful  title,  continues  in 
possession  after  his  title  has  determined,  without  the  consent, 
either  express  or  implied,  of  the  person  next  entitled  to  the 
possession ;  as  where  a  tenant  for  years  remains  in  possession 
after  his  term  has  expired  (t). 

Estates  of  Freehold  and  Less  than  Freehold. — Estates  in  fee  Eatates  of 
simple  and  in  fee  simple  conditional,  as  also  estates  tail  and  'n^®"****^- 
base  fees,  are  styled  estates  of  inheritance — their  inheritable 
quality  being   denoted  by  the   word  *fee'   (u).      Estates  of 
inheritance  and  estates  for  life  are  called  estates  of  freehold ;  Estates  of 
the  term  'freehold,'  in  this  connection,  having  reference  to ''®®^°^*^' 
the   seisin  or  feudal  possession,  and  being  applied  to  these 
estates  inasmuch  as  they  entitle  the  tenant  to  the  seisin  (y). 

(p)  Burton,  §  865 ;  CaUley  v.  Ai-nold,  IJ.  &  H.  651, 

{q)  See  Bowen  v.  Anderton,  1894,  1  Q.  B.  164,  42  W.  R.  236,  disapproving 
Sandford  v.  Clarke,  21  Q.  B.  D.  398 ;  Soameg  v.  Nicholioti,  1902,  1  K.  R  167, 
71  L.  J.  K.  B.  24,  85  L.  T.  614. 

(r)  Co.  liitt.  45  b ;  2  Bl.  Comm.  143. 

(<)  Litt.  8.  68 ;  2  Bl.  Comm.  145 ;  Riehardion  v.  Langridge,  4  Taunt.  128 ; 
&C.,  and  notes,  L.  C.  R.  P.  4 ;  Jamet  v.  Dean,  11  Yes.  383,  391. 

(t)  2  Bl.  Comm.  150;  Bouu**  ease,  Owen,  57 ;  S.C,  and  notes,  L.  C.  R.  P.  1. 

(tt)  Litt.  8. 1. 

(v)  liitt.  s.  324 ;  Williams,  Seisin,  2,  4,  5. 
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Since  the  seisin  of  land  of  copyhold  tenure  is  in  the  lord  of  the 
manor,  copyhold   estates  of  inheritance   and  for  life  cannot 
properly  be  termed  estates  of  freehold.     They  are,  however, 
quasi-freehold  estates  {w). 
Estates  less  Estates  for  years,  at  will,  and  at  safferance  are  distinguished 

than  freehold,  as  estates  less  than  freehold,  since,  being  chattels  real,  they  do 
not  entitle  the  tenant  to  the  seisin,  but  confer  only  a  right  of 
possession,  which  is  technically  inferior  to  the  seisin  (a;).  In 
modern  law,  however,  there  is  practically  no  difference  between 
the  seisin  of  land  for  an  estate  of  freehold,  and  the  possession  of 
land  for  an  estate  for  years,  as  regards  the  nature  of  the  possession. 


limitation. 


liy  condition,  Estates  Conditionally  Determinable. — In  the  foregoing 
orconditwnal  definitions  of  estates,  with  reference  to  their  quantities,  the 
absence  of  any  provision,  accompanying  the  grant  of  an  estate, 
for  its  abridgment  in  some  event,  is  assumed.  An  estate  may 
be  given,  however,  subject  to  a  provision  that  the  interest  of 
the  tenant  may  be  put  an  end  to,  or  shall  determine  ipso  facto, 
before  the  completion  of  the  regular  period  of  duration  of  the 
estate,  on  the  occurrence  of  some  uncertain  event.  A  provision 
by  which  an  estate  may  thus  be  rendered  conditionally  deter- 
minable may  be  either  a  condition  subsequent,  or  a  conditional 
limitation. 


Definition. 


To  what 
estates  may 
be  annexed. 


Condition  Subsequent, — ^A  condition  subsequent — also  called 
a  condition  of  re-entry,  or,  simply,  a  condition — ^is  a  clause 
annexed  to  the  grant  of  an  estate,  and  providing  that,  on 
the  occurrence  of  a  specified  event  (the  occurrence  of  which 
is  uncertain)  before  the  expiration  of  the  estate  in  the  ordinary 
course,  the  grantor  may  re-enter  on  the  land ;  or  it  may  provide 
that,  in  such  event,  the  estate  granted  shall  be  void.  Its  effect 
is  that,  on  the  occurrence  of  the  event,  the  grantor,  or  any 
person  entitled  under  him  to  the  benefit  of  the  condition,  may 
defeat  (that  is,  put  an  end  to)  the  estate,  and  resume  the 
former  estate  of  the  grantor  in  the  land  (y).  For  this  purpose 
he  must  make  entry  upon  the  land,  or  claim  possession  of  it» 
by  action  or  otherwise,  according  to  the  terms  of  the  clause ; 
for,  till  this  takes  place,  the  estate  continues  to  exist,  not- 
withstanding the  occurrence  of  the  event  upon  which  it  was 
made  determinable  {z). 

A  condition  subsequent  may  be  annexed  to  the  grant  of 
an  estate  in  fee  simple,  or  any  less  estate.  Thus,  the  fee 
simple  may  be  granted   subject  to  a  condition  that  if  the 

(to)  Co.  Ck>p.  8. 16. 

\x)  2  Bl.  Comm.  144 ;  Litt.  8.  324. 

{y)  Litt.  B.  325;  2  BI.  Comm.  154. 

(z)  Litt.  8.  347;  2  Bl.  Comm.  155;  Serjeant  v.  Na$h  Fidd  d:  Co,,  1903,  2 
E.  B.  304,  72  L.  J.  K.  B.  630,  89  L.  T.  112. 
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grantor  or  his  heirs  pay  the  grantee  or  his  heirs  a  sum 
of  money,  the  grantor  or  his  heirs  may,  within  the  period 
prescribed  by  the  rule  against  perpetuities  (p.  284)  for  the 
vesting  of  future  interests,  (a)  re-enter  on  the  land  (6);  or 
an  estate  in  fee  simple  may  be  granted  to  A.,  with  a  proviso 
for  re-entry,  within  the  period  last  mentioned,  by  the  grantor 
or  bis  heirs,  in  case  the  grantee  discontinue  to  use  the  name 
of  A.  (6).  And,  in  theory,  an  estate  in  fee  simple  is  held 
subject  to  an  implied  condition  of  re-entiy  by  the  lord,  on 
breach  by  the  tenant  of  any  of  the  services  or  duties  incident 
to  his  tenure  of  the  land  (p.  439).  As  will  hereafter  be  seen, 
estates  for  years  are  commonly  granted  subject  to  a  condition 
of  re-entry  by  the  lessor  or  his  heirs,  on  default  by  the  tenant 
in  payment  of  rent,  or  in  the  observance  of  the  stipulations 
contained  in  the  lease  (p.  85). 

Conditional  Limitation. — ^A  conditional  limitation  may  be  Definition, 
described,  generally,  as  a  provision  annexed  to  the  grant  of  an 
estate,  and  having  the  effect  of  putting  an  end  to  the  estate, 
upon  the  occurrence  of  a  specified  event  which  may  or  may 
not  happen,  and  which,  if  it  happens,  precedes  the  occur- 
rence of  the  event  upon  which  the  estate  would  expire  if  it 
had  been  given  unconditionally  (c). 

On  the  termination  or  defeasance  of  an  estate  by  the  opera-  Distinguiihed 
tion  of  a  conditional  limitation,  the  right  to  the  land  passes  to  from  condition 
the  person  entitled  to  the  next  subsequent  estate  therein,  with-  ^nbeequent. 
out  any  act  being  done  by  him ;  whereas,  as  has  been  seen,  on 
breach  of  a  condition  subsequent,  entry  or  claim  is  necessary 
to  determine  the  estate. 

Under  the  early  common  law,  it  was  essential  to  the  At  oommon 
validity  of  a  conditional  limitation  that  it  should  be  capable  ^^« 
of  being  construed  as  limiting  the  duration  of  the  estate, 
merely,  and  not  as  rendering  it  defeasible.  Thus,  where  land 
is  granted  to  a  man  so  long  as  he  is  parson  of  Dale,  or  while 
he  continues  unmarried,  or  until  out  of  the  rents  and  profits 
he  shall  b&ve  made  £500 — ^these  are  instances  of  conditional 
limitations  of  estates  for  life  that  wonld  be  valid  at  common 
law.  If  the  contingency  happens  in  the  grantee's  lifetime 
(when  he  ceases  to  be  parson,  marries  a  wife,  or  has  received 
the  £500),  the  estate  terminates ;  but  if  the  contingency  does 
not  happen  before  his  death,  the  estate  continues  throughout 
his  life.     So,  if  an  estate  be  granted  to  A.  for  a  certain  term 

(a)  Dvnn  v.  Flood,  25  Ch.  D.  629,  28  Cb.  D.  586,  54  L.  J.  Ch.  370,  52  L.  T« 
699 ;  lU  HMie  ffospiial  (Tru$tee$  of)  and  Hague*8  Contract,  1899,  2  Ch.  540, 
68  L.  J.  Ch.  673,  81  L.  T.  90. 

(b)  1  Sand.,  Uses,  210. 

(e)  See  2  Bl.  Gomm.  165 ;  Fearne,  C Jl.,  274, 1  Prest.  Estates,  40 ;  He  Machut 
21  Ch.  D.  838,  30  W.  R.  887. 
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of  years,  if  he  shall  so  long  live — this  is  a  conditional  limita- 
tion, valid  at  common  law,  of  a  term  of  years  determinable  by 
the  death  of  A.  before  the  end  of  the  term,  but  otherwise 
continuing  till  its  completion  (c^).  But  if  land  be  granted  to 
A.  for  his  life,  but  should  B.  pay  A.  a  sum  of  money,  then  to 
B.,  in  this  case^  the  conditional  limitation  would  have  been 
void  under  the  early  common  law;  since  B.'s  estate  could 
only  have  effect  in  defeasance  of  the  estate  expressly  given 
to  A.  for  his  life,  and  the  earlv  law  did  not  admit  of  limita- 
tions  which  might  have  the  effect  of  putting  an  end  to  an 
estate  before  its  expiration  according  to  the  terms  of  the 
gift(e).  And  alike  stipulation — as  distinguished  from  a  con- 
dition subsequent — in  favour  of  the  grantor  of  the  estate  or 
his  heirs,  would  have  been  void,  for  the  same  reason. 
Not  applicable  The  rule  last  mentioned,  of  the  early  common  law,  prevented 
at  common  law  ^jIj^  annexation  of  a  conditional  limitation  to  a  grant  of  an 
eeaimpe.  ^g^^^^  j^  f^^  simple,  in  defeasance  of  the  estate.  And,  at 
common  law,  the  grantor  of  an  estate  in  fee  simple  in  land 
could  not  annex  a  conditional  limitation  to  the  grant  by  ex- 
pressly reserving  to  himself,  or  giving  to  another,  an  interest 
in  the  land  in  succession  to  the  fee  simple  granted  by  him  ;  for 
any  such  reservation  or  grant  was  void  (/).  It  seems,  how- 
ever, that,  before  the  statute  Quia  Emptores,  an  estate  in  fee 
simple  might  be  given  subject  to  a  conditional  limitation  speci- 
fying a  period  for  the  duration  of  the  estate — as  where  land 
was  given  to  A.  B.  and  his  heirs  for  so  long  as  C.  D.  or  his 
issue  should  live,  or  for  so  long  as  E.  F.  and  his  heirs  should 
be  tenants  of  the  manor  of  Dale,  or  for  so  long  as  the  grantee 
or  his  heirs  should  use  a  particular  name — and  that,  upon  thQ 
determination  of  the  estate,  in  accordance  with  the  terms  of 
the  limitation,  the  land  would  revert  to  the  donor  or  his  heirs, 
as  being  the  persons  having  the  right  of  reverter  upon  the 
determination  of  the  estate  granted,  by  virtue  of  the  estate  in 
fee  simple  originally  vested  in  the  donor  {g).  So  also,  as  has 
been  seen  (p.  30),  the  fee  simple  conditional  of  the  common 
law  was  an  instance  of  an  estate  in  fee  simple  granted  subject 
to  an  implied  conditional  limitation.  But  since  the  enactment 
of  the  statute  Quia  JSmptoreSy  there  can  be  no  tenure,  or  incident 
of  tenure,  between  the  grantor  and  the  grantee  of  an  estate  in 
fee  simple  in  land  of  freehold  tenure,  except  in  the  case  of  a 
^^,  grant  by  the  Crown  (p.  13  ) ;  congggjagntly,  there  can  be_  no 
7  right  of  reverter  remaining  in  tEe"  grantor ;  and  the  chief  lord 
^        (of  whom,  under  the  statute,  the  grantee  holds)  can  only  claim 


{d)  2  Bl.  Gomm.  143,  155. 

(e)  See  Fearne,  C.R.,  261 ;  1  Sand.,  Uses,  155 ;  Sag.  Pow.  1,  2. 
(/)  Co.  Litt.  18  a;  1  Shep.  Touch.  120  j  Fearne,  C.R.,  373. 
{g)  1  Sand.,  Uses,  208,  209. 
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the  land,  by  right  of  tenure,  in  case  of  escheat.  Apparently, 
therefore,  a  conditional  limitation  of  the  kind  in  question,  de- 
pending on  the  rules  of  the  common  law,  is  void,  and  the  grantee 
is  entitled  to  an  absolute  estate  in  fee  simple  (h).  It  should 
be  observed,  however,  that  the  validity  of  a  'determinable  • 
fee ' — ^that  is,  an  estate  subject  to  such  a  limitation — has  been 
assumed  by  writers  of  great  authority  (i).  If  such  an  estate 
can  be  effectually  granted,  the  grant  would  apparently  be  sub- 
ject to  the  rule  against  perpetuities  (p.  283),  as  regards  the 
period  within  which  the  conditional  limitation  must  have  effect 
— The  foregoing  observations  do  not  apply  to  the  fee  simple 
conditional  in  land  of  copyhold  tenure,  the  validity  of  which 
depends  on  manorial  custom. 

A  conditional  limitation  may  be  made,  however,  to  take  Maybe  created 
effect  in  defeasance  of  the  estate  to  which  it  is  annexed —  of^exwato*^" 
whether  that  estate  be  the  fee  simple,  or  an  estate  less  in  interest, 
quantity — by  means  of  the  creation  of  a  future  estate  of  the 
kind  known  as  an  executory  interest ;  which,  on  the  occurrence 
of  the  event  referred  to  in  the  limitation,  will  become  a  pre- 
sent estate,  vested  either  in  the  grantor  or  his  successors,  or  in 
some  other  person  (according  to  the  terms  of  the  limitation),  in 
defeasance  of  the  preceding  estate.  But  the  limitation,  to  be 
valid,  must  be  made  to  take  effect  within  the  period  allowed  by 
the  rule  against  perpetuities  for  the  vesting  of  future  interests 
(p.  283).  The  nature  of  executory  interests,  and  the  rules 
applicable  to  them,  are  considered  hereafter  (pp.  118-125).  It 
will  be  sufficient  to  mention  here,  that  they  were  not  recognised 
by  the  early  common  law,  but  are  governed  by  rules  of  later 
introduction. 

Arrangement  of  Topics. — In  the  following  chapters  of 
this  part,  estates  are  considered,  according  to  the  different 
modes  in  which  they  may  be  held,  under  the  four  heads  of 
Estates  in  Possession,  Estates  in  Expectancy,  Estates  in  Com- 
munity, and  Equitable  Estates  (see  p.  1).  Under  each  head, 
the  circumstances  under  which  estates  so  held  come  into 
existence,  and  the  events  in  which  they  cease  to  exist,  are 
noticed ;  and  the  tenant's  powers  of  using  and  dealing  with  the 
land — which  are  divided  into  rights  of  use  and  enjoyment,  and 
rights  of  alienation — are  described. 

(A)  1  Sand.,  Uses,  208,  209,  citing  Anderson,  188;  Third  Rep.  R.  P.  Com. 
p.  36;  Leake  Digest  R.  P.,  36,  217;  Gray.  Perp.  19;  Collier  v.  M'Bean, 
L.  R.  I  Ch.  App.  81,  35  L.  J.  Ch.  144,  13  L.  T.  484 ;  and  see  per  Jessel,  M.  R., 
in  Cdiitr  v.  Walt4!r9,  L.  R.  17  Eq.  252,  261,  43  L.  J.  Ch.  216,  29  L.  T.  868.  See 
also  Miugrave  v.  Brooke,  26  Ch.  D.  792,  54  L.  J.  Ch.  102,  33  W.  R.  211. 

(t)  See  rficto,  Rep.  pt.  10,  97  b;  Rep.  pt.  11,  49  a;  IP.  Wms.  70,  74,  75; 
Co.  Litt.  1  b;  2  Lord  Raym.  1148;  1  Prest.  Est.  431  et  nq,',  Plowd.  557;  1 
Craiae,  t.  1,  ss.  82-86;  2  Bl.  Comm.  155. 
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ESTATES  IN  POSSESSION. 


Estate  in 

possession 

defined. 


Definition. — An  estate  in  land  is  said  to  be  in  possession  when 
the  tenant  is  entitled  to  the  immediate  use  and  enjoyment  of 
the  land.  An  estate  is  deemed  in  law  to  be  an  estate  in  pos- 
session, although  the  tenant  have  not  the  actual  seisin  or 
possession  of  the  land,  if  it  be  wrongfully  withheld  from  him 
by  another ;  since  he  may  enforce  his  right  to  the  possession 
by  legal  process  (a). 

The  distinctions  that  exist  between  the  different  estates  as 
regards  their  creation  and  determination,  and  the  tenant^s 
rights  of  use  and  enjoyment,  apply  chiefly  to  estates  in  pos- 
session. In  the  present  chapter,  therefore,  each  estate  is 
considered  separately. 


Sect.  I. — Estate  in  Feb  Simple. 

Modes  of.  Creation  or  Acquisition. — An  estate  in  fee  simple  in  land 

of  freehold  tenure  may  be  created  by  the  grant  of  the  Crown,  | 
as  lord  paramount,  where  there  is  no  existing  estate  in  fee 
simple  in  the  land — as  where  it  has  escheated  to  the  Crown. 
Such  grants  are  now  subject  to  various  statutory  regulations 
hereafter  noticed  (p.  472).  As  regards  land  of  copyhold 
tenure,  if  a  customary  estate  in  fee  simple  has  determined  from 
any  cause,  the  lord  of  the  manor  may,  as  has  been  seen  (p.  22), 
re-grant  the  land  for  a  new  copyhold  estate  in  fee  simple ;  and 
he  may  also,  subject  to  certain  conditions  and  restrictions  (im- 
posed chiefly  by  the  Copyhold  Act,  1894),  grant  estates  in  fee 
simple  in  parts  of  the  wastes  of  the  manor  (p.  21).  Grants 
of  these  kinds  are  the  only  modes  whereby  estates  in  fee  simple 
can  be  created,  in  the  sense  of  being  made  to  arise  as  new 
estates.  The  ordinary  (and  only  other)  mode  of  acquisition  of 
an  estate  in  fee  simple  is  its  transfer,  as  an  existing  estate, 
from  a  person  in  whom  it  is  vested,  to  the  person  by  whom  it 
is  acquired. 

(a)  1  Steph.  Comm.  bk.  2,  ch.  7 ;  2  Bl.  Comm.  196 ;  c/.  Leach  v.  Jay.  9  Ch. 
—  D.  i2,  47  L.  J.  Ch.  876,  39  L.  T.  242. 
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Use  and  Bixfoyinent. — General  Rights. — The  toDant  in  fee  Profits  or 
simple  of  land  of  freehold  tennre  is  entitled  to  all  the  profits  P«>d«<3«- 
or  produce  of  the  land.     At  common  law,  he  has  presumptively  Game, 
the  exclusive  right  of  taking  wild  animals  on  the  land,  and  the 
property  in  any  wild  animal  so  taken,  whether  lawfully,  or  by  a 
trespasser  (().     But  a  wild  animal  started  on  his  land,  and 
taken  on  the  land  of  another,  belongs,  it  seems,  to  the  taker, 
whether  he  be  the  tenant  himself,  or  a  stranger  (c).     By  the 
Ground  Game  Act,  1880  (a  47),  the  right  of  the  occupier  of 
land  (including  a  tenant  in  fee  simple  in  occupation)  (oc)  to 
kill  and  take  bares  and  rabbits  thereon  is  made  inseparable 
from  his  occupation. — The  tenant  has,  in  general,  the  exclusive 
right  of  fishing  in  such  part  of  a  non-tidal  stream  as  passes 
through  the  land,  and  of  fishing  from  his  own  bank  where  the  FiBhing. 
land  adjoins  the  stream  on  one  side  only  ;  since  the  riparian 
owner  of  either  bank  of  a  non-tidal  stream  is  presumptively 
the  owner  of  the  adjoining  half  of  the  bed  of  the  stream  (p. 
334).      And  he  has  a  similar  right  of  fishing  in  a  non-tidal 
lake  or  pool  on  his  land,  or  which  his  land  adjoins  {d). 

The  tenant  is  entitled  to  the  possession  of  chattels  found  in  Chattels 
or  upon  the  land  as  against  all  persons  (including  the  finder)  ^oand. 
other  than  one  who  can  prove  that  he  is  the  owner  of  the 
chattel  {e) ;  subject,  however,  to  the  right  of  the  Crown— or, 
sometimes,  a  private  person  by  right  of  franchise  (p.  19) — to 
*  treasure  trove,*  that  is,  gold  or  silver,  in  coiu,  plate,  or  bullion, 
found  concealed  in  a  house,  or  other  private  place,  or  in  the 
earth  (/). 

Things  which,  having  been  part  of  the  land  in  a  legal  sense,  Things 
are  separated  therefrom,  whether  intentionally  or  by  accident  detached  from 
— as  timber  felled,  or  blown  down  by  the  wind  {g),  plants  up-  *" 
rooted,  fixtures  severed,  the  materials  of  a  demolished  building, 
or  minerals  won — are  the  property  of  the  tenant,  or  of  a  grantee 
of  the  things  or  the  right  of  taking  them,  as  personal  chattels. 

In  the  exercise  of  the  foregoing  riglits,  and  generally,  the  General 
tenant  may  use  and  deal  with  the  land  and  every  part  of  it  as  ^J^^^^of*^' 
he  may  think  fit,  provided  he  does  not  thereby  interfere  with 

(6)  Com  of  Swam,  Rep.  pt.  7,  17  b ;  Blada  v.  Higgs,  7  H.  K  621. 

(c)  SuiUm  V.  Moody,  1  Rajm.  250 ;  Blades  v.  ffiggs,  sup, 

{cc)  Anderson  v.  Vicary,  1900,  2  Q.  B.  287,  69  L.  J.  Q.  B.  713,  83  L.  T.  287. 

(d)  Coalson  ft  Forbes,  Law  of  Waters,  108,  362,  373  (2iid  ed.),  and  cases 
there  cited. 

{e)  Elwes  v.  Bri/g  Oas  Co.,  33  Ch.  D.  662.  55  L.  J.  Ch.  734,  55  L.  T.  881 ; 
South  Staffordshire  WaUr  Co.  v.  Sharman,  1800.  2  Q.  B.  D.  44,  65  L.  J.  Q.  B. 
460,  74  L.  T.  761 ;  cf.  Bridges  v.  Hawkesworih,  21  L.  J.  Q.  B.  73. 

(/)  1  Bl.  Comm.  295 ;  Attomei/-Oeneral  v.  Moore,  1893,  1  Ch.  676,  62  L.  J. 
Ch.  607.  68  L.  T.  574 ;  AUomey-'Oeneral  v.  TrusUes  of  British  Museum,  1903, 
2  Ch.  698,  72  L.  J.  Ch.  743. 

{g)  Be  Ainslie,  30  Ch.  D.  485,  65  L.  J.  Ch.  616 ;  Be  Rarrtson*8  TrusU,  28  Ch. 
D.  220,  54  L.  J.  Ch.  617,  62  L.  T.  204. 
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waste. 


rights  enjoyed  by  others  in  the  land,  whether  as  owners  (as 
where  the  surface  and  the  subsoil  are  vested  in  different  owners), 
or  as  having  competing  rights,  inferior  to  ownership,  in  the  land, 
or  with  the  rights  of  neighbonring  owners;  and  subject  to  such 
duties  as  are  imposed  on  landowners  generally  for  the  public 
benefit,  and  to  restrictive  covenants,  if  any,  affecting  the  land 
Where  liable  (s©©  ivfra).  Where,  however,  an  estate  in  fee  simple  in  land 
for  eqnitoble  is  held  subject  to  a  conditional  limitation  by  way  of  executory 
interest  (p.  37),  the  tenant's  rights  of  use  and  enjoyment  are 
subject  to  the  obligation  of  not  committing  waste  of  the  kind 
called  equitable  waste  (p.  55) ;  but  he  may,  it  seems,  commit 
ordinary  waste  (i). 

The  rights  of  a  tenant  in  fee  simple  in  land  of  copyhold 
tenure,  as  to  use  and  enjoyment,  are  limited  by  the  lord's 
rights  in  the  timber  and  minerals  (p.  21).  And  if  a  copyhold 
tenant  (whether  his  estate  be  the  fee  simple  or  a  smaller 
estate)  opens  mines,  cuts  timber,  or  does  any  other  act  on  the 
land  which  the  law  deems  waste,  or  permits  waste  on  the  land 
by  neglecting  to  repair,  &c.  (p.  52) — such  act  or  omission  on 
his  part,  unless  warranted  by  special  custom  of  the  manor,  or 
duly  authorised  by  the  lord,  is  a  cause  of  forfeiture  of  the  land 
to  the  lord,  as  being  an  infringement  upon  his  rights  (^*).  In 
other  respects,  however,  the  rights  of  a  copyhold  tenant  in  fee 
simple,  as  to  use  and  enjoyment,  are  the  same  as  where  the 
tenure  is  freehold.  As  has  been  seen,  copyhold  land  that  has 
been  enfranchised  under  any  of  the  Copyhold  Acts,  so  far  re- 
tains the  character  of  copyhold,  that  the  lord  has  the  same 
rights  in  the  minerals  as  before  the  enfranchisement,  unless 
the  contrary  has  been  agreed  (p.  27). 


Copyhold 

tenant's 

righta. 


Binding  the 
land. 


Restrictive  Covenants. — Benefit  of  Covenants, — A  tenant  in 
fee  simple  may  be  bound  by  covenants  entered  into  by  himself, 
or  by  a  preceding  owner,  restricting,  to  some  extent,  the  exercise 
of  his  general  rights  of  use  of  the  land.  If  such  a  covenant  be 
of  a  negative  or  prohibitory  character — e.^.,  a  covenant  not  to 
build  on  the  land — it  will  not  only  bind  the  covenantor,  but 
will  also,  in  equity  (though  not  at  common  law),  run  with  the 
land,  that  is,  will  bind  every  subsequent  owner  of  the  land — 
except  a  purchaser  or  lessee  who  has  acquired  the  legal  owner- 
ship of  the  land  without  notice,  actual  or  constructive  (p.  165), 
that  it  is  subject  to  such  restriction — to  the  extent,  at  least, 
that  a  breach  of  the  covenant  will  be  restrained  by  injunction  ; 
provided  the  condition  of  the  land  has  not  been  so  materially 
changed  as  to  render  the  enforcement  of  the  covenant  practi- 

(t)  Turner  v.  Wright,  Johns  740 ;  2  De  G.  F.  &  J.  234 ;  c/.  JMnnton  v.  LiUon, 
3  Atk.  209  ;  Stan^M  v.  Habergham,  10  Yes.  272. 

{k)  Co.  Cop.  8.  57  ;  1  Watk.  Cop.  331. 
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cally  impossible  (Z).  But  the  foregoing  rule  does  not  apply  to 
an  affirmative  covenant,  such  as  a  covenant  to  build,  or  to 
repair  buildings  (m). 

On  the  other  hand,  the  tenant  is,  in  general,  entitled,  both  at  For  benefit  of 
common  law  and  in  equity,  to  the  benefit  of  a  covenant  entered  ^^^  ^*'^^- 
into  by  any  person  with  a  preceding  owner  of  the  land,  for  the 
advantage  of  the  land ;  if,  from  the  words  of  the  covenant,  or 
the  circumstances  of  the  case,  it  appears  to  have  been  the  inten- 
tion that  the  benefit  of  the  covenant  should  run  with  the  land ;  (n) 
or  where  the  benefit  of  the  covenant  has  been  expressly  assigned 
on  transfer  of  the  land  (o).  Hence,  where  land  is  sold  in  lots, 
under  a  building  scheme,  and  the  several  purchasers  enter  into 
restrictive  covenants  with  the  vendor  as  to  buildings  to  be 
erected  on  their  respective  lots,  the  owner  of  any  lot  is,  in 
general,  entitled  to  enforce  the  observance  by  the  owner  of  any 
other  lot  of  the  restrictive  covenants  entered  into  by  the  latter 
under  the  building  scheme  (j9).  And  the  vendor  is  himself 
bound  to  observe  the  covenants  with  respect  to  any  part  of  the 
land  retained  by  him ;  and  he  may  not  sell  any  lot  to  a  pur- 
chaser free  from  the  restrictions,  or  release  his  lot  from  the 
restrictions,  without  the  consent  of  a  previous  purchaser  of 
any  lot  (pp). 

Fixtures  avd  EmUements, — Fixtures,  whether  annexed  by  Rights  to. 
the  tenant  himself  or  by  a  preceding  owner,  pass  with  the 
land,  on  the  tenant's  death,  to  the  devisee  of  the  land  under 
his  will,  or  to  his  heir  at  law,  if  he  die  intestate.  There  seems 
to  be  no  distinction  in  this  respect  between  trade  or  agricul- 
tural fixtures,  and  articles  of  domestic  use  or  ornament  which 

il)  Ttdk  V.  Moxhay,  2  Ph.  774 ;  aod  other  cases  cited  in  2  Dart.  V.  A  P.  863, 
et  seq.,  RenaU  v.  Cotolishaw,  9  Ch.  D.  126,  11  Ch.  D.  866,  48  L.  J.  Ch.  830; 
N<fUingham  Patent  Brick  4s  Tat  Co.  v.  ButUr,  16  Q.  B.  D.  261,  16  Q.  B.  D.  778, 
55  L.  J.  Q.  B.  280,  64  L.  T.  444 ;  CoUint  v.  Owtfe,  36  Ch.  D.  243,  57  L.  J.  Ch. 
76.  57  L.  T.  764 ;  Spieer  v,  Itartin,  14  App.  Cas.  12,  58  L.  J.  Ch.  309,  60  L.  T. 
546 ;  Kniykt  v.  Stmfnondt,  1896,  2  Ch.  294,  65  L.  J.  Ch.  583,  74  L.  T.  539 ;  cf. 
Farmbjf  v.  Barker,  1903,  2  Ch.  539,  72  L.  J.  Ch.  716,  89  U  T.  249. 

(m)  ffaitwood  v.  Brumwick,  Ae.,  Building  Sacieti/,  8  Q.  B.  D.  403,  51  L.  J.  Q.  B. 
73,  45  L.  T.  699 ;  Lnndon  <k  S.  W,  Ry.  Co.  v.  Oomm,  20  Ch.  D.  562,  51  L.  J. 
Ch.  b20,  46  L.  T.  449 ;  Amterberry  v.  Corjm.  of  Oldham^  29  Ch.  D.  750,  33  W. 
R.807. 

(n)  The  Prior* 9  Cau,  cited  in  Spencer's  Cate,  Rep.  pt.  5,  16,  1  S.  L.  C.  52; 
Hutlson  V.  Cripps,  1896,  1  Ch.  265,  65  L.  J.  Ch.  828,  73  L.  T.  741 ;  Bogen  v. 
Hougood,  1900,  2  Ch.  388,  394,  69  L.  J.  Ch.  59,  81  L.  T.  515. 

(o)  Berude  v.  Cowliehaw,  tup,  note  (/).    •'Wj  ^\  %UUns,  loiCi  ^CL  .  3/tf" 

ip)  Wettern  v.  Maedermott,  L.  R.  2  Ch.  72,  15  L.  T.  641,  15  W.  R.  265 ;  Not- 
tingham Patent  Briek  <t*  Tile  Co.  v.  Buttery  CoUine  ▼.  Cattle  and  Spieer  v.  Martin^ 
tup,  note  {I), 

ipp)  Mackenzie  T.  ChUden,  43  Ch.  D.  265,  59  L.  J.  Ch.  188,  69  L.  T.  98 ; 
Spieer  v.  Martin,  tup,  note  (l). 
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are  properly  fiztare8(9).  Emblements  pass,  on  the  tenant's 
death,  to  a  devisee  under  his  will  of  the  land  on  which  they 
are  growing,  where  the  will  does  not  show  a  different  inten- 
tion; (r)  but  if  the  tenant  die  intestate,  they  belong  to  his 
legal  personal  representative  as  personal  estate  (s). 

Rights  to.'  Title-deeds. — The  tenant  is   entitled,   in  general,   to    the 

absolute  ownership  and  possession  of  the  deeds  and  documents 
of  title  to  his  estate ;  and  he  may  therefore  dispose  of  them  as 
he  pleases  (^).  These  rights  may  be  subject,  however,  to  re- 
strictioDS  in  favour  of  an  owner  of  other  land  to  which  the 
same  deeds  and  documents  relate,  or  to  obligations  by  express 
agreement  for  production  of  the  deeds  and  documents  to  other;:, 
and  their  safe  custody  (p.  280).  The  tenant's  rights  in  the  deeds 
pass  to  any  transferee  of  his  estate  in  his  lifetime  or  by  his 
will,  and  to  his  heir  at  law  if  he  die  intestate  (u). 

Rights  of,  in  Alienation. — ^A  tenant  in  fee  simple  may,  in  general,  dis- 

general  pose  of  the  fee  simple,  or  of  any  smaller  estate  or  other  right 

of  property  in  the  land,  either  by  alienation  inter  vivos  (i.e., 
such  as  takes  effect  in  the  alienor's  lifetime)  or  by  will 
Conditions,  Where,  however,  the  estate  is  held  subject  to  a  condition 

&c, in  restraint  subsequent  or  conditional  limitation  by  way  of  executory 
o  alienation,  interest  (pp.  34,  37),  the  tenant  can  only  alienate  subject  to 
the  condition  or  limitation — unless  the  alienation  be  made  in 
exercise  of  the  special  powers  given  (as  mentioned  in  the  next 
paragraph)  by  the  Settled  Land  Acts.  To  a  limited  extent, 
such  a  condition  or  conditional  limitation  in  restraint  of  aliena- 
tion by  a  tenant  in  fee  simple  is  valid.  Thus,  alienation  to  a 
particular  person,  or  the  sale  of  the  land  out  of  the  tenant's 
family,  may  be  restrained  in  either  of  these  ways  (v).  But  if 
the  restriction  is  absolute  in  its  terms,  or  if  it  tend  to  prevent 
the  tenant  from  disposing  of  the  land,  it  is  deemed  to  be 
repugnant  to  the  nature  of  an  estate  in  fee  simple;  and  in 
such  case,  as  will  hereafter  be  seen  (p.  291),  the  condition  or 
limitation  is  void,  and  the  estate  is  held  free  of  any  restraint 
on  alienation. 
Alienation  The  powers  of  alienation  and  other  powers  given  by  the 

under  Settled  Settled  Land  Acts,  1882  to  1890,  to  a  tenant  for  life  (pp.  53, 

Land  Acts.       [ [ ^^^ 

{q)  1  Wms.  Ezors.  648 ;  Amos  k  Ferrard  on  Fixtures,  322,  242-248  (3rd  ed.}. 

(r)  Re  JSoose,  17  Ch.  D.  696,  50  L.  J.  Ch.  197,  43  L.  T.  719. 

(«)  1  Wms.  Ezors.  627,  628,  and  cases  there  cited. 

(0  Comyn  Dig.  Charters,  A ;  GooeU  v.  Burton,  1  Ezch.  189. 

(u)  Lord  Buekhurat'i  due,  Bep.  pt.  1,  2  a ;  Sag.  V.  &  P.  433. 

(v)  Litt.  s.  861 ;  Co.  Litt.  223  a ;  Doe  v.  Pearson,  6  East  173 ;  /n  re  Madeay, 
L.  R.  20  Eq.  186,  44  L.  J.  Ch.  441,  32  L.  T.  682.  Bot  see  AUwcUer  y.  AUwater, 
18  Beay.  330. 
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63)  are  by  the  Settled  Land  Act,  1882  (c.  38),  s.  58,  ex- 
tended  to  a  tenant  in  fee  simple,  with  an  executory  limitation, 
gift,  or  disposition  over,  on  failure  of  his  issue,  or  iu  any  other 
event  (w).  Capital  money  arising  from  a  sale  or  other  dis- 
position under  the  Acts  by  such  a  tenant  in  fee  simple,  and 
investments  of  such  capital  money,  are,  however,  considered  as 
land,  and  are  held  aud  devolve  in  the  same  manner  as  the  land 
would  have  been  held  and  have  devolved  if  it  had  not  been 
disposed  of  (see  p.  71). 

Expiration. — An  estate  in  fee  simple  in  land  of  freehold  Modes  of. 
tenure  expires  only  in  the  event  of  its  passing  to,  and  becom- 
ing vested  in,  the  Crown,  by  escheat,  forfeiture,  or  otherwise. 
In  such  case,  the  fee  simple  merges  in  the  absolute  ownership 
of  the  Crown.  This,  however,  can  occur  only  where  the  land 
is  held  directly  of  the  Crown.  Where  it  is  held  of  a  mesne 
lord  (as  the  lord  of  a  manor),  and  he  acquires  it  by  one  of  the 
above  modes,  the  fee  simple  is  not  thereby  extinguished,  but 
merely  reverts  to  the  lord.  An  estate  in  fee  simple  in  land  of 
copyhold  tenure  expires  on  its  passing  by  escheat,  forfeiture, 
or  otherwise  to  the  lord  of  the  manor;  since  it  thereby 
becomes  merged  in  his  freehold  estate. 

Sect.  II. — Estate  in  Fee  Simple  Conditional. 

Creation. — As  has  been  seen  (p.  29),  this  estate  is  created  Mode  of. 
by  a  disposition — which  may  be  either  inter  vivos  or  by  will  {x) 
—of  land  of  copyhold  tenure  held  of  a  manor  in  which  there 
is  no  special  custom  to  entail ;  in  terms  that  would  create  an 
estate  tail,  either  general  or  special,  if  such  a  custom  to 
entail  existed  in  the  manor. 

Use    cuid    Eixjoyment. — The    tenant's    rights    in    these  Rights  of. 
respects  are  apparently  the  same  as  those  of  the  tenant  of  an 
absolute  estate  in  fee  simple  in  copyhold  land  (p.  40). 

• 

Alienation. — The  grantee  of  the  estate,  if  he  has  had  issue.  Rights  of. 
or  his  issue  after  his  death,  may  dispose  of  the  land  for  an 
absolute  copyhold  estate  in  fee  simple,  either  inter  vivos  or  by 
will,  thereby  extinguishing  the  grantor's  right  of  reverter  (y). 
A  disposition  of  the  fee  simple  by  the  grantee,  before  birth  of 
issue,  would  be  effectual  as  against  his  issue,  if  any,  but  would 
not  affect  the  grantor's  right  of  reverter  (z).    A  disposition  of 

{w)  Re  Morgan,  24  Cb.  D.  114 ;  53  L.  J.  Ch.  85,  48  L.  T.  964. 

(z)  See  Simpton  v.  Simpson,  4  Bing.  N.  C.  333. 

(y)  See  atUe,  p.  30 ;  6  Craise,  t.  87,  ss.  43-45 ;  Pullen  v.  MidcUeton,  5  Mod. 
483. 

(x)  Co.  Litt.  19  a. 
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a  copyhold  estate  or  iuterest  less  than  the  fee  simple  would 
soem  to  be  valid  as  against  issue  of  the  grantee,  but  ineffectual 
AS  against  the  grantor's  right  of  reverter. 

Expiration  or  Determination. — The  estate  expires  on 
failure  of  issue  of  the  grantee,  unless  it  has  been  previously 
determined  by  a  disposition  of  the  fee  simple  absolute ;  or  on 
the  grantee's  death,  if  he  has  no  issue  (p.  30). — If  the  right  of 
reverter  becomes  vested  in  the  tenant,  the  estate  merges 
therein,  and  the  tenant  thus  acquires  an  absolute  copyhold 
estate  in  fee  simple  (a). 


Mode  of. 


Rights  of. 


Effect  of 
statute  De 


Sect.  III. — Estate  Tail. 

Creation. — An  estate  tail  is  created  by  a  grant  of  the 
estate,  either  inter  vivas  or  by  will. 

Use  and  Eixfoyment. — ^The  rights  of  a  tenant  in  tail,  as  to 
use  and  enjoyment  of  the  land,  are  similar,  in  all  respects,  to 
those  of  a  tenant  in  fee  simple  (pp.  39-41)  (&),  and  the 
rules  as  to  the  devolution  of  fixtures  annexed  to  the  land,  and 
emblements  growing  thereon,  on  the  tenant's  death,  are  the 
same  for  an  estate  tail  as  for  an  estate  in  fee  simple  (c).  The 
tenant's  rights,  also,  with  respect  to  the  deeds  and  documents 
of  title  to  the  land  appear  to  be  the  same  as  those  of  a  tenant 
in  fee  simple  (pp.  41,  42)  (d). 

Alienation. — Former  Methods, — ^The  restriction  on  aliena- 
tion imposed  by  the  statute  Be  Bonis  Conditionalibus  has 
already  been  referred  to  (p.  30).  Its  effect  was  to  deprive 
the  tenant  of  the  power  of  disposing  of  the  land  for  any  estate 
to  endure  beyond  the  term  of  his  life.  For  though  a  convey- 
ance of  an  estate  of  inheritance  by  a  tenant  in  tail  was  not 
absolutely  void  under  the  statute,  it  was  ineffectual  as  against 
the  claims  of  his  issue,  or  of  any  person  having  an  interest  in 
the  land  subsequent  to  the  estate  tail  (e). 

The  inalienable  estate  of  inheritance,  or  *  strict  entail,'  to 
which  the  statute  Be  Bonis  thus  gave  rise,  was  found,  in  course 
of  time,  to  be  an  inconvenient  form  of  ownership.  But  though 
attempts  were  frequently  made  to  procure  a  repeal  of  the 
statute,  it  remained  in  full  operation  for  nearly  two  hundred 


(a)  Simpaon  ▼.  Simpwnt  tup.  o.  (x), 

(6)  Attomey-Omeral  v.  Xhike  of  Marlborough,  3  Madd.  498,  528. 

ie)  1  Wms.  Exors.  626. 

{(l)  PapUlon  V.  Voicf,  2  P.  Wms.  471 ;  1  Crnise,  t.  2.  a  1,  s.  39. 

(e)  1  Cruige,  t.  2,  c.  2,  s.  4 ;  Bnrton,  §  643. 
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years  (/).     At  length,  however,  a  mode  was  contrived  whereby 
a  tenant  in  tail  might  alienate  the  inheritance  notwithstanding 
the  statute — which  was  thus  virtually  repealed.     In  Tcdtarum's  TaUarum's 
Case  (1472)  (^),  the  Court  of  Common  Pleas  held,  in  effect,  ^««<?- 
that  a  tenant  in  tail  might,  by  means  of  a  fictitious  suit,  bar 
his  issue  and  all  subsequent  estates  in  expectancy,  and  thus 
acquire,  or  dispose  of,  an  estate  in  fee  simple.     This  proceed^ 
ing — which  was   called   a   recovery  or   (usually,   and  to  dis- 
tinguish it  from  a  real  adjudication  in  an  action)  a  common  Common 
recovery — was,  in  form,  an  action  for  recoveiy  of  the  land, '**^°^®*^'®*- 
brought  by  a  person  who  was  feigned  to  have  a  title  superior 
to  that  of  the  tenant  in  tail.     In  the  course  of  the  proceedings, 
default  was  made,  by  arrangement,  in  defending  the  title  of 
the  tenant  in  tail ;  and  thereupon  judgment  was  given  for  the 
demandant  (the  person  bringing  the  action)  to  recover  the  fee 
simple;  which  judgment  was  effectual,  not  only  against  the 
tenant  in  tail,  but  also  against  all  issue  on  whom  the  estate  tail 
might  have  devolved,  and  all  estates  and  interests  subsequent 
to  the  estate  tail  {h). 

By  statutes  of  Henry  VII.  and  Henry  VIII.,  a  tenant  in  Fines, 
tail  was  enabled  to  alienate  as  against  himself  and  the  issue  on 
whom  the  estate  tail  might  have  devolved,  by  another  proceeding, 
called  a  fine  ;  thereby  creating  a  base  fee  (p.  31),  or  an  estate 
which  was  practically  of  that  description  (i),  A  fine  was  the 
termination,  by  agreement,  of  a  fictitious  suit,  whereby  the 
party  suing  was  acknowledged  to  be,  and  became,  the  owner 
of  the  land.  Enrolment  of  the  fine  on  the  records  of  the  Court, 
and  its  proclamation  several  times  in  open  court,  were  required 
for  the  completion  of  the  transaction  (J), 

Since  the  person  to  whom  the  land  was  adjudged  by  a  Deed  to 
common  recovery  or  fine  was  not  usually  intended  to  hold  for  declare  uaen 
his  own  benefit,  a  deed  to  declare  the  uses  of  the  recovery  or  ^^  ^jj^^ ^^"^^ 
fine  was  an  ordinary  incident  of  the  transaction.     The  effect  of 
this  deed  was  to  pass  the  ownership  of  the  land — according 
to   the  law,   hereafter   explained,   respecting   declarations   of 
use  (pp.  121,  314) — from  the   party  to  whom  the  land  was 
adjudged,  to  any  person  in  whose  favour  the  use  was  declared 
by  the  deed  (k), 

(/)  2  Bl.  Oomm.  116 ;  Sir  Anthony  MUdmay*t  Case,  Rep.  pt.  6,  40  a. 

{g)  Year-book  12tb  Edw.  4,  19, 

(A)  See  generally  as  to  common  recoveries,  2  Bl.  Comm.  357  et  aeq. ;  Burton, 
§1  68a-697  ;  6  Cmise,  t.  36. 

(i)  4  Hen.  7,  c.  24,  explained  bj  32  Hen.  8,  c.  86 ;  5  Cruise,  t.  35,  c.  9,  ss. 
3-11 ;  Borton,  ss.  700-702. 

(/)  As  to  fines  generally,  see  2  Bl.  Comm.  348-356,  5  Cruise,  t.  35 ;  and  as 
to  proclamations  of  fines,  see  st.  11  &  12  Vict.  c.  70. 

(k)  2  BL  Comm.  363. 
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Modes  of  The  proceedings  above  described  were  not  used  for  barring 

barrmgentails  gg^ates  tail  in  lands  of  copyhold  tenure.  Where,  by  special 
custom,  an  estate  tail  might  be  held  in  copyhold  land  (p.  23), 
the  custom  frequently  prescribed  also  the  mode  of  barring  the 
entail ;  bnt  in  the  absence  of  any  special  custom  for  that  pur- 
pose, the  entail  was  barred  by  surrender,  the  ordinary  mode  of 
alienation  of  copyholds  (Z). 


Abolition  of 
fines  and 
recoveries. 
Mode  of  bar- 
ring entails  in 
land  of  free- 
hold tenure. 


Disentailing 
deed. 


Present  Law  as  to  Alienation. — By  the  Fines  and  Eecoveries 
Act,  1833  (c.  74),  fines  and  recoveries  were  abolished  as  from 
the  31st  December  1833  (s.  2).  As  from  that  date,  the  Act 
enabled  a  tenant  in  tail  to  dispose  of  the  entailed  land  (m)  for 
an  estate  in  fee  simple  absolute,  or  for  any  less  estate,  as  against 
all  persons  who  might  have  claimed  it  by  virtue  of  the  estate 
tail  (that  is,  as  against  himself  and  all  issue  on  whom  the  estate 
tail  might  have  devolved),  and  also  as  against  all  persons  whose 
estates  might  have  taken  effect  after  the  determination,  or  in 
defeasance,  of  the  estate  tail  (ss.  15,  21) ;  (n)  provided  that, 
where  the  land  should  be  of  freehold  tenure,  the  disposition 
should  be  made  by  a  mode  of  conveyance  (other  than  a  will, 
and  not  being  merely  a  contract  to  convey)  that  would  have 
been  applicable  if  the  estate  had  been  the  fee  simple  ;  and  that 
such  conveyance  should  be  made  by  deed ;  and  that  the  deed — 
unless  it  should  be  a  lease  for  twenty-one  years  or  less — should 
be  enrolled  in  the  Court  of  Chancery  (now  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature)  (o)  within  six  calendar 
months  after  its  execution  (ss.  40,  41).  The  deed,  if  duly  en- 
rolled, takes  effect  from  the  time  of  its  execution ;  except  that 
it  will  be  void  as  against  a  subsequent  deed,  enrolled  before  it, 
whereby  the  land  has  been  conveyed  to  a  purchaser  (s.  74)  (p). 

The  deed  by  which  an  estate  tail  is  barred  under  the  Fines 
and  Kecoveries  Act,  may  be  either  a  conveyance  to  a  purchaser 
or  other  transferee,  or  a  deed  by  which  the  tenant  grants  the 
land  to  a  person  to  hold  to  the  use  of  himself  (the  tenant)  and 
his  heirs,  as  tenants  in  fee  simple.  The  effect  of  a  deed  of  the 
latter  kind  is  to  vest  an  estate  in  fee  simple  in  the  grantor 
(p.  315).  It  is  called,  distinctively!  a  disentailing  deed,  and  is 
resorted  to  where  the  tenant  desires  to  acquire  and  retain  the 
fee  simple. 

(0  BnrtOD,  §  1285. 

(tn)  In  this  Act  the  word  'lands '  extends  to  manors,  advowsons,  rectories, 
tithes,  rents,  &c.  (s.  1). 

(n)  MtObatik  v.  Fotu;,  1893,  3  Ch.  79,  62  L.  J.  Ch.  629,  68  L.  T.  735 ;  Lady 
Cardigan  v.  Cwrwn  Howe,  1901,  2  Ch.  479,  70  L.  J.  Gh.  763,  49  W.  B.  715.  ' 

(o)  Bales  of  Supreme  Court,  1883,  Ord.  Izi  r.  9. 

(/})  Qudsre^  whether  the  purchaser  has  priority  where  he  has  express  notice 
of  the  earlier  deed :  e/.  s.  38  of  the  Act ;  and  see  Sugden,  B.  P.  Stat.,  288, 
239;  1  Hajes,  Con  v.,  165. 
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With  respect  to  estates  tail  in  lands  of  copyhold  tenure,  the  Mode  of 
Act  provides  that  the  estate,  if  it  is  an  estate  at  law  (q),  is  in  ba"ing  enuils 
every  case  to  be  disposed  of  by  surrender  (s.  60)  (p.  322) ;  and  °  ^^^  ^ 
that  the  surrender  need  not  be  enrolled  otherwise  than  on  the 
court  rolls  of  the  manor  to  which  the  land  belongs  (s.  54). 

It  will  be  observed  that  the  Act  expressly  excepts  a  will  Estates  tail 
and  a  contract  from  the  modes  by  which  an  estate  tail  may  be  "oj*  t^^red  by 
disposed  of  (a  40).     A  testamentary  disposition  by  a  tenant  in  tj^ct. 
tail  is  void  (r).     And  though,  if  he  contract  to  sell  the  land, 
the  contract  may  be  enforced  against  him  during  his  life,  yet, 
if  he  die  before  he  has  conveyed  the  land,  the  contract  will  be 
void  as  against  all  issue  on  whom  the  estate  tail  might  devolve, 
and  persons  claiming  subsequent  estates  (s).     This  rule,  how- 
ever, does  not  apply  when  the  sale  is  made  under  the  powers 
given  to  tenants  in  tail  (as  presently  mentioned)  by  the  Settled 
Land  Acts,  1882  to  1890  (see  p.  67). 

If  a  conveyance  by  a  tenant  in  tail  is  not  duly  enrolled  Conveyance 
according  to  the  requirements  of  the  Fines  and  Eecoveries  ^y.,*®°*"*^*" 
Act,  and  is  not  a  lease  for  years  of  the  kind  presently  men-  rolled :  effect 
tioned,  the  estate  acquired   by  the  transferee  will  not  have  of. 
any  operation    under   the    Fines    and    Recoveries    Act   (see 
s.   41).     An   estate   created   by   such   a  conveyance,  merely, 
before  the  Fines  and  Recoveries  Act,  was  valid  as  against 
the  grantor,   during  his  life,  but  was   defeasible,    after  his 
death,  by  entry  of  the   issue  in  tail;  though,  in  default  of 
such  entry,  the  estate  continued  until  failure  of  the  issue  in 
tail,  or  its  expiration  before  that  event.     When  such  a  con- 
veyance purported  to  create  an  estate  of  inheritance,  the  estate 
thereby  created  was  a  defeasible  base  fee  (p.  31)  (t).    And 
it  seems  that  a  similar  conveyance,  not  enrolled  as  above,  has 
the   same  operation   under  the  present  law(t^).     The  estate 
purported  to  be  created  by  such  a  conveyance  may,  however, 
afterwards  become  valid  to  all  intents;   for  the  Fines  and 
Recoveries  Act  provides  that  where  a  tenant  in  tail  of  land  has 
created  a  voidable  estate  in  the  land  in  favour  of  a  purchaser 

(q)  7.0. ,  as  distingoiBhed  from  a  merely  equitable  estate  tall,  as  to  which 
eeejpoit,  p.  149. 

(r)  Ck>.  latt.  Ill  a. 

(f)  See  s.  47 ;  Sng.  R  P.  Stats.  197 ;  HaU-Dare  V.  Baa-Dare,  31  Ch.  D.  251, 
55  L.  J.  Ch.  154,  54  L.  T.  120 ;  Ban1ee$  v.  SvuHl,  36  Ch.  D.  716,  56  L.  J.  Ch. 
254,  832,  56  L.  T.  21. 

(0  MachU  V.  aark,  2  Rajm,  779 ;  Doe  v.  Mven,  7  T.  TL  276 ;  Doe  v.  WxchdOt 
8  T.  R  211 ;  Woodrajfe  v.  Doe  d.  Danidl,  15  M.  &  W.  769,  793. 

(«)  Morgan  v.  Morgan,  L.  R  10  Eq.  99,  39  L.  J.  Ch.  493,  22  L.  T.  595 ;  MUU 
T.  dipd,  L.  R  20  Eq.  692,  44  L.  J.  Ch.  674,  33  L.  T.  158 ;  Sag.  ,R  P.  Stats. 
90-92.  Bot  enrolment  of  a  conyejance,  Ax;.,  bj  a  tenant  in  tail'  under  the 
S.  L.  Acts  is  unnecessary,  because  the  alienation  is  made  in  exercise  of  the 
over-riding  statutory  'power.  And  as  to  his  conveyance  under  the  Lands 
Clauses  Consolidation  Act,  see  pp.  47.3,  475. 
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for  value,  that  estate  shall  be  confiimed  by  any  subsequent 
disposition  made  by  the  tenant  under  the  Act;  unless  such 
disposition  be  made  in  favour  of  a  purchaser  for  value,  who 
has  not  express  notice  of  the  voidable  estate  (v).  And  leases 
made  by  tenants  in  tail  in  possession,  for  terms  not  exceeding 
twenty-one  years,  at  a  rack-rent,  or  not  less  than  five-sixth 
parts  of  a  rack-rent,  are  exempted  by  the  Act  from  the  require- 
ment of  enrolment  of  the  deed  (lo). 
Right  of  The  right  of  alienation  in  the  mode  prescribed  by  the  Fines 

alienation       and  Recoveries  Act  is  incident  to  an  estate  tail — as  was  for- 
in^id*'^^     merly  the  right  to  bar  the  estate  by  recovery  or  fine — notwith- 
estatetalL       standing  any  expression  of  a  contrary  intention  on  the  part 
of  the  donor  of  the  estate,  or  any  condition  or  conditional 
limitation  annexed  to  the  grant  of  the  estate  with  the  intention 
of  restricting  such  alienation.     Since   the  Act  enables   the 
tenant  in  tail  to  dispose  of  the  land  as  against  persons  whose 
estates  might  have  taken  effect  in  defeasance   of  the  estate 
tail,  he  may,  by  barring  the  entail,  convey  or  acquire  an  estate 
free  from  any  condition  or  conditional  limitation  which  may 
have  been  annexed  to  the  grant  of  the  estate  tail  (x). 
Birth  of  issue         The  right  of  a  tenant  in  tail  with  regard  to  alienation 
not  essential,    differs,  it  will  be  observed,  from  the  power  of  alienation  that 
was  enjoyed  by  the  owner  of  an  estate  in  fee  simple  conditional 
at  common  law — and  which  is,  at  the  present  day,  incident  to  an 
estate  of  that  nature  in  land  of  copyhold  tenure — in  that  the 
birth  of  issue  of  the  tenant  in  tail  is  not  a  condition  precedent 
to  the  existence  of  the  full  right  of  alienation. 
Exceptions.  The  general  right  of  alienation  enjoyed  by  a  tenant  in  tail 

is  subject,  however,  to  some  exceptions  Estates  tail  granted 
by  the  Crown,  in  reward  of  services,  cannot  be  barred,  even  as 
against  the  tenant's  issue,  while  the  ulterior  estate  expectant 
on  the  failure  of  the  estate  tail  continues  in  the  Crown  (y)  (z). 
And,  in  some  cases,  inalienable  estates  tail  have  been  created 
by  private  Acts  of  Parliament.  And  an  estate  in  tail  special 
cannot  be  barred  by  a  donee  of  the  estate,  after  the  existence 
of  issue  capable  of  inheriting  has  become  impossible,  through 
the  donee's  spouse  from  whom  the  issue  was  to  proceed  having 
died,  and  there  being  no  issue  living  (z) ;  for  in  such  case  (as 
will  hereafter  be  seen),  the  surviving  donee's  estate  is  reduced 
to  an  estate  for  life  (p.  51). 

(!•)  S.  38 ;  Sag.  R.  P.  Slats.  238 ;  ffankey  v.  Martin,  49  L.  T.  560. 

(w)  S.  15,  41. 

(as)  CorbetU  ease.  Rep.  pt.  1,  83  a ;  Dawhins  v.  Lord  Penrhyn,  6  Ch.  D.  318, 
325,  326,  4  App.  Cas.  51,  48  L.  J.  Ch.  804,  39  L.  T.  583 ;  and  cases  tup.  n.  (n). 

(y)  34  A  35  Hen.  VIII.,  c.  20 ;  Bolrinion  v.  Gifard,  1903,  1  Ch.  865,  72  L.  J. 
Ch.  757,  82  L.  T.  348. 

(s)  Fines  and  Recoveries  Act,  1833  (c.  74),  s.  18. 
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The  powers  of  alienation  and  other  powers  given  by  the  Alienation 
Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life  (pp.  53,  63)  ^and  ActB*''"* 
are,  by  the  Settled  Land  Act,  1882  (c.  38), -s.  58,  extended  to 
tenants  in  tail — including  those  who  are  by  statute  restrained 
from  barring  or  defeating  the  entail,  and  although  the  reversion 
is  in  the  Crown ;  except  where  the  land,  in  respect  of  which 
the  tenant  is  restrained  from  alienation,  was  purchased  with 
money  provided  by  Parliament,  in  consideration  of  public 
services.  Capital  money  arising  from  a  sale  or  other  dis- 
position of  land  under  these  Acts  by  a  tenant  in  tail,  and 
investments  of  such  capital  money,  are,  however,  considered 
as  land,  and  are  held  and  devolve  in  the  same  manner  as  the 
land  would  have  been  held  and  have  devolved,  if  it  had  not 
been  disposed  of  (see  p.  71). 

Expiration  or  Determination. — An    estate  tail   expires  Modes  of. 
where,  on  the  death  of  the  original  donee  of  the  estate,  or  of  a 
succeeding  tenant,  there  is  a  total  failure  of  issue  of  the  donee.  Failure  of 
or  (if  the  estate  is  limited  in  special  tail,  or  to  issue  of  one  »**"^- 
sex  only)  a  total  failure  of  issue  entitled  to  succeed.     And 
where  the  estate  is  limited  in  special  tail,  it  ceases  to  exist  as 
an  estate  tail,  although  the  donee  be  living,  on  the  possibility 
of  issne  becoming  extinct  (p.  51). 

Where  an  estate  tail  has  been  given  subject  to  a  condition  Operation  of 
subsequent,  or  subject  to  a  conditional  li«iitation,  the  estate  condition, 
may  be  determined  or  expire  prior  to  the  failure  o'f  issue,  jby 
virtue  of  the  condition  or  limitation  (pp.  34.,  35). 

Again,  a  disposition  by  the  tenant  in  tail  whereby  he  dis-  Where  barred, 
poses  of,  or  acquires,  an  estate  in  fee  simple,  under  his  power 
of  barring  the  entail,  of  course  extinguishes  the  estate  tail. 

In  the  case  of  an  estate  tail  in  land  of  copyhold  tenure,  an  Enfranchise- 
enf ranchisement  of  the  land,  at  common  law,  by  conveyance  ^V^  °^  ^°Py' 
of  the  freehold  in  fee  simple  by  the  lord  of  the  manor  to 
the  copyhold  tenant  in  tail,  extinguishes  the  copyhold  estate 
tail  (a).  But  an  enfranchisement  under  any  of  the  Copyhold 
Acts  merely  converts  existing  copyhold  estates  into  estates  of 
freehold  tenure  (6). 

Sect.  IV.— B^se  Fee. 

Creation. — Since  the  Fines  and  Eecoveries  Act,  1833  (a  Under  Fines 
74),  a  base  fee,  as  defined  by  that  Act<s.  1 ;  p.  105)  arises  only  andRecoveries 
by  the  act  of  a  tenant  in  tail  in  expectancy.     The  mode  of 
creation  of  a  base  fee,  as  thus  defined,  is  accordingly  described 

(a)  Zhrnn  v.  Green,  2  P.  Wms.  9 ;  ChaUoner  v.  Murhall,  2  Ves.  524  ;  Ex  parte 
School  Board  for  London;  Re  HaH,  41  Ch.  D.  547,  58  L.  J.  C\  752,  60  L.  T. 
817 ;  Scriv.  Cop.  50,  328 ;  and  see  ante^  p.  25. 

(h)  See  Copyhold  Act,  1894  (c.  46),  s.  21  (2). 
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Under  former  in  the  chapter  on  Estates  in  Expectancy  (Ch.  IV.  p.  105).     A 
*^'  base  fee  of  a  similar  kind  might  be  created,  before  the  above 

Defeasible       Act,  by  means  of  a  fine  (p.  45). — The  creation  of  a  base  fee, 
base  fee.         defeasible  after  the  death  of  the  grantor  by  the  issue  in  tail, 
has  already  been  explained  (p.  47). 

Rights  of.  Ubb  and  Enjoyment,  and  Alienation. — ^The  rights  of  the 

tenant,  in  these  respects,  are  apparently  the  same  as  if  his 
estate  were  an  absolute  estate  of  inheritance ;  subject,  of  course, 
as  regards  alienation,  to  the  limits  of  duration  of  the  estate  (c). 
The  powers  of  alienation,  and  other  powers,  given  by  the 
Settled  Land  Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life  (pp.  53,  63) 
Acts  apply  to.  ^j^^  by  the  Settled  Land  Act,  1882  (c.  38),  extended  to  a 
person  entitled  to  a  base  fee,  although  the  reversion  be  in 
the  Crown  (s.  58).  Capital  money  arising  from  any  exercise 
of  those  powers,  and  investments  of  such  money,  are  subject, 
however,  to  the  provisions  of  the  Acts,  already  noticed  in 
connection  with  the  powers  given  by.  the  Acts  to  tenants  in 
fee  simple  and  in  tail  (pp.  43,  49). 

Modes  of.  Bzpiration  or  Determination. — A  base  fee  expires  when 

the  estate  tail,  from  which  it  has  arisen,  would,  if  existing,  have 
expired,  by  death  of  the  donee  and  failure  of  the  issue  in  tail. 
A  base  fee  under  the  Fines  and  Recoveries  Act,  1833,  may, 
in  certain  events,  be  enlarged  into  an  absolute  estate  in  fee 
simple,  as  tereafter  explained  (p.  105)  ;  or  it  may  become  such 
an  estate  by  operation  of  the  Statute  of  Limitations  (p.  420). 
A  base  fee,  defeasible  after  the  death  of  the  grantor  by  the 
issue  in  tail,  is  determined,  in  that  event,  by  the  enforcement 
of  the  issue's  claim  to  the  land ;  or  it  may  afterwards  be  con- 
firmed under  the  Fines  and  Recoveries  Act  (s.  38),  as  already 
mentioned  (p.  47),  and  may  thus  become  an  indefeasible 
estate  (cc).  It  may  also  become  an  indefeasible  base  fee 
through  the  operation  of  the  Statute  of  Limitations  (p.  420); 
and  it  will  then  be  determinable  by  merger  in  an  estate  in  fee 
simple  in  the  land  (p.  107). 

Sect.  V. — Estate  for  Life. 

By  prant ;  or  Creation. — An  estate  for  life  is  created  by  grant  of  the 
by  operation  of  land,  either  inter  vivos  or  by  will,  for  the  life  of  the  grantee, 
law  (in  three    ^^  £qj.  ^]^q  jjf^  ^y  j^ygg  ^f  gQn,e  other  person  or  persons  (pur 

autre  vie)  (p.  32).  And  there  are  three  instances  of  estates  for 
life  which  arise  by  operation  of  law,  merely — that  is,  without 
any  such  grant — namely,  the  estate  tail  after  possibility  of 

(e)  'See  1  Cruise,  t  2,  c.  2,  i^.  14  ;  Sug.  R.  P.  Stats.  92. 
(cc)  Sug.  R.  P.  Stats.  92 ;  Hankey  v.  MaHin,  49  L.  X.  560. 
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issue  extinct;  the  interest,  at  common  law,  of  a  husband,  in 
his  marital  right,  in  his  wife*s  real  estate;  and  the  interest 
of  a  widow  in  her  deceased  husband's  real  estate.  The  circum- 
stances under  which  these  interests  of  a  husband  and  a  widow 
might  formerly,  and  when  they  may  now,  arise,  are  explained 
hereafter  (pp.  405-415). 

An  estate  tail  after  possibility  of  issue  extinct  occurs  where  Estate  tail 
an  estate  has  been  limited  in  tail  special  (p.  31),  and  the  tenant  *f Jf "^  P*i^?*" 
has  survived  the  person  by  whom  alone  the  tenant  could  have  extinct.  "*"^ 
issue  capable  of  inheriting  under  the  entail,  and  no  such  issue 
is  living ;  as  where  land  has  been  giv^n  to  A.  and  the  heirs  of 
his  or  her  body  by  B.,  or  to  A.  and  B.  and  the  heirs  of  their 
two  bodies,  and  B.  dies  leaving  no  issue  by  A.,  or  the  issue  by 
A.  afterwards  fails  in  A.'s  lifetime.     In  such  case,  the-  estate 
of  the  surviving  tenant  is  reduced  by  operation  of  law  to  a  life 
estate.     This  estate  can  only  arise  by  the  death  of  the  person 
from  whom  the  issue  of  the  surviving  tenant  was  to  proceed. 
During  life,  the  possibility  of  issue  is  presumed  to  exist,  how- 
ever advanced  the  age  may  be  (rf). 

Use  and  Enjoyment.  —  General    Rights,  —  Liability  for  Profits  or 
Waste. — The  tenant  is  entitled,  during  the  continuance  of  his  produce, 
estate,  to  the  ordinary  profits  or  produce  of  the  land ;  that  is,  to 
such  benefits  incident  to  the  possession  and  use  of  the  land  as 
can  be  obtained  without  commission  of  waste.      But  for  acts  Liability  for 
of  waste  he  is,  in  general,  answerable  to  persons  entitled  in  waste, 
succession  to  him ;  unless,  indeed,  the  estate  has  been  granted 
to  him  expressly  without  impeachment  of  waste ;  i.e.,  free  from 
liability  for  waste ;  or  unless  the  estate  be  an  estate  tail  after 
possibility  of  issue  extinct ;   the  exemption  from  liability  for 
waste,  in  the  latter  case,  being  due  to  the  estate  having  origin- 
ally been  an  estate  of  inheritance  {dd).     A  tenant  for  life  is 
thus  liable  for  waste  whether  the  tenure  of  the  land  be  free- 
hold or  copyhold  (e) ;  and,  as  has  been  seen,  waste  by  a  copy- 
hold tenant  may  also  be  a  ground  of  forfeiture  of  his  estate  to 
the  lord  of  the  manor  (p.  24). 

Waste,  generally,  is  the  destruction  or  material  alteration  Wastedefined. 
of  things  forming  an  essential  part  of  land  (in  the  legal  sense 
of  that  word),  whereby  an  estate  of  inheritance  in  the  land  is 
diminished  in  value,  or  otherwise  injuriously  affected  to  an 
extent  which  is  not  merely  nominal  or  very  trifling  (/).     Such 

[d)  See  Co.  Litt.  27  b,  28  a;  2  Bl.  Comm.  124,  125;  UwU  £owU9*8  Case, 
Rep.  pt  11,  79  b,  L.  C.  R.  P.  86. 

{dd)  Co.  Litt.  27  b  ;  2  Bl.  CoTTlm.  126,  283. 

(c)  ComUh  V.  New,  1  Finch  220 ;  Scriv.  Cop.  214,  294. 

(/)  Co.  Litt.  53  a ;  2  Bl.  Comm.  281 ;  Doe  v.  Burlingimi,  5  B.  &  Ad.  607 ; 
We$t  Ham  Central  Charity  Board  ▼.  Eatt  London  Waterworks  Co.,  1900,  1  Ch. 
624  ;  69  L.  J.  Ch.  257  ;  82  L.  T.  86. 
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slight  damage  as  last  mentioned  is  not,  it  seems,  deemed  to  be 
waste,  either  at  law  or  in  equity  (c/).  In  the  old  law,  altera- 
tions that  might  affect  the  title  to  the  land,  by  rendering  the 
identity  of  the  land  difficult  of  proof,  were  held  to  constitute 
waste,  whether  or  not  the  value  of  the  land  was  thereby  dimin- 
ished (h).  But,  at  the  present  day,  such  alterations  would 
generally,  it  seems,  be  regarded  as  trivial  waste,  and,  on  that 
ground,  would  not  be  actionable ;  and  if  such  an  alteration 
were  of  a  kind  that  has  been  called  ^  ameliorating  waste ' — that 
is,  something  which  actually  increases  the  value  of  the  inherit- 
ance— it  would  not  now,  it  seems,  be  deemed  waste,  even  in  a 
technical  sense  (i). 

Waste  caused  by  the  act  of  a  person  is  called  voluntary 
waste.  It  is  committed  chiefly  by  felling  timber  or  trees  of 
some  other  kinds,  destroying  trees,  plantations,  or  hedges, 
destroying  or  damaging  buildings,  opening  mines  or  pits, 
removing  earth,  clay,  gravel,  &c.,  from  the  land,  or  changing 
the  course  of  husbandry.  Waste  through  omission  to  do  acts, 
or,  as  it  is  called,  permissive  waste,  consists  in  suffering  build- 
ings, &c.,  to  decay,  through  neglect  to  do  repairs  Q). 

That  a  tenant  for  life  is  liable  for  permissive  waste  is 
asserted  by  Sir  E.  Ooke,  and  other  writers  (k) ;  and  this  view 
has  been  adopted  in  some  judicial  decisions  (/),  It  has  been 
held,  however,  in  several  modern  cases,  that  the  remedies 
afforded  by  the  rules  of  equity  for  waste  are  not  available 
against  a  tenant  for  life  in  respect  of  permissive  waste  (m) ; 
and  that  pecuniary  damages  in  respect  of  such  waste  cannot 
be  recovered  against  the  tenant,  or  his  personal  representative 
after  his  death  (n),  unless  the  tenant  has  acquired  the  land 
subject  to  a  stipulation  or  condition  that  he  shall  keep  build- 
ings or  other  objects  in  repair  (o).     A  tenant  for  life  may, 

— " —    —  w    -  ■  m  ■  ,-  -r_._ I  ■ 

{g)  Doherty  v.  AUman,  3  App.  Ca.  709,  732,  733,  39  L.  T.  129,  26  W.  R.  51H. 

{h)  Oreen  v.  Cole,  2  Wms.  Saunders,  644. 

(i)  Doherty  v.  Allman,  sup.  note  (g) ;  Jones  v.  Chappell^  L.  R.  20,  Eq.  539, 
541,  44  L.  J,  Ch.  658 ;  Meux  v.  CobUy,  1892,  2  Ch.  263,  61  L.  J.  Ch.  449,  66 
L.  T.  86.    ' 

(J)  Co.  Litt.  53  a;  Coke,  Inst.,  pt.  2,  145. 

(k)  Co.  Litt.  53  a,  54  b ;  2  Coke,  Inst,  pt.  2, 145 ;  see  2  Bl.  Comm.  281 ;  1 
Wms.  Saanders,  574. 

(Q  See  YtUowly  y.  Ooteer,  11  Ex.  274;  Davies  v.  Davies,  38  Ch.  D.  499,  57 
L.  J.  Ch,  1093,  58  L.  T.  514. 

(m)  Lansdowne  v.  Lantdovme,  1  J.  &  W.  522 ;  Warren  v.  R%idaily  1  J.  ft  H.  1  ; 
Powys  V.  Blagrave,  Kay  495,  4  De  G.  M.  &  G.  448  ;  In  re  ffotchkys,  32  Ch.  D. 
408,  55  L.  J.  Ch.  646,  55  L.  T.  lit);  In  re  Courtier,  34  Ch.  D.  136,  55  L.  T.  574. 

(»)  Barnes  v.  Dotding,  44  L.  T.  809 ;  Re  CarttorigTU,  Avis  v.  Newman,  41  Ch. 
D.  532,  58  L.  J.  Ch.  590,  60  L.  T.  891 ;  PhiUips  v.  Homfray,  24  Ch.  D.  439,  455, 
52  L.  J.  Ch.  833,  49  L.  T.  5 ;  rt  Parry  A  Hopkin,  1900,  1  Ch.  160,  81  L.  T.  807. 
69  L.  J.  Ch.  190. 

(o)  Re  Skingley,  3  Mac.  k  Gor.  221 ;  Woodhouse  v.  Wcdker,  5  Q.  B.  D.  404,  49 
L.  J.  Q.  B.  609,  42  L.  T.  770;  Dashwood  v.  Magniac,  1891,  3  Ch.  306,  336,  60 
L.  J.  Ch.  809 ;  DingU  v.  Coppen,  1899,  1  Ch.  726,  68  L.  J.  Ch.  337,  79  L.  T.  693. 
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however,  be  required  to  maintain  and  repair  during  a  period 
to  be  prescribed  by  the  Board  of  Agriculture,  improvements 
executed  under  the  Settled  Land  Acts,  1882  to  1890,  and  to 
keep  them  insured  against  fire  where  they  are  so  insurable 
(Settled  Land  Act,  1882  (c.  38),  s.  28  (1)). 

With  regard  to  waste  by  the  felling  of  trees,  the  Settled  Waste  in 
Land  Act,  1882  (c.  38),  s.  35,  gives  power  to  a  tenant  for  life  timber  and 
of  land  that  is  settled  land  under  that  Act,  to  cut  and  sell  ^*^®'  *'''^*- 
timber  on  the  land,  which  is  ripe  and  fit  for  cutting,  although 
the  tenant  be  impeachable  for  waste  in  respect  of  timber ; 
provided  the  consent  of  the  trustees  of  the  settlement,  or  an 
order  of  the  Court,  be  obtained  for  the  purpose.  Three-fourths 
of  the  proceeds  of  the  sale  are  to  be  dealt  with  as  capital 
money  under  the  Act ;  and  the  other  fourth  part  is  to  go  as 
rents  and  profits,  and  therefore  belongs  to  the  tenant  for  life. 
Subject  to  this  enactment,  the  felling  of  timber  by  a  tenant 
for  life  is,  as  a  general  rule,  deemed  waste ;  and  the  rule  is  the 
same  as  to  the  felling  of  fruit  trees,  and  trees  planted  for 
ornament,  or  for  the  protection  of  banks,  &c.,  and  immature 
timber  trees ;  unless,  in  the  last  case,  the  trees  are  felled  to 
allow  of  the  growth  of  other  timber  in  the  same  plantation  (p). 
And  the  tenant  may  not  cut  trees  planted  as  an  improvement 
under  the  Settled  Land  Acts,  except  in  proper  thinning 
(Settled  Land  Act,  1882  (c.  38),  s.  28  (2) ).— Oak,  ash,  and  elm 
are,  in  general,  timber,  if  they  are  upwards  of  twenty  years 
old.  Local  custom  may,  however,  determine  what  kinds  of 
trees  are,  or  the  age  at  which  they  become,  timber  (q). 

But  a  tenant  for  life  may  cut  timber,  in  the  usual  course,  Where  timber 
on  land  that  is  cultivated  merely  for  the  production  of  timber  ^t  "»*y  ^ 
(r).     And  (independently  of  the  above  enactment)  if  timber  is  °**** 
decaying,  or  for  any  other  special  reason  ought  to  be  cut,  the 
Court  may  order  it  to  be  cut  and  sold,  and  the  interest  of  the 
proceeds  of  the  sale  to  be  paid  to  the  tenant  for  life,  and  the 
capital  to  be  secured  to  succeeding  owners  (s).     A  tenant  for 
life  has  also  the  common  law  right  to  reasonable  *  estovers  *  or 
'  botes,'  that  is,  an  allowance  of  wood  for  repair  of  his  house, 
for  fuel,  for  making  and  repairing  instruments  of  husbandry, 
and  for  repairing  hedges  and  fences ;  and,  for  these  purposes 
(or  the  first  of  them,  at  any  rate),  it  seems  that  he  may  cut 

(p)  Co.  Litt.  53  a ;  Pidgdey  v.  Raidinj,  2  Col.  276 ;  Bateman  v.  Hotchkin,  31 
Beav.  486 ;  PkUlipps  v.  Smith,  14  M.  ft  W.  689 ;  Earl  Cowley  v.  WdUdey,  L.  R. 
1  £q.  656, 14  L.  T.  245,  14  W.  R.  628. 

(q)  2  Bl.  Comm.  281 ;  Co.  Litt.  53  a.  See  per  Jessel,  M.R.,  ffonywood  v. 
Bonywood,  L.  R.  18  Eq.  306,  311,  43  L.  J.  Ch.  652,  30  L.  T.  671. 

(r)  Honywood  v.  Honyioood,  tupra;  Daihtoood  v.  Magniac,  1891,  3  Ch.  306, 
60  L.  J.  Cli.  809. 

(*)  Tooker  v,  Annedey^  5  Sim.  235  ;  ToUemachc  v.  Tollemache^  1  Hare  456  ; 
Eari  Cowley  v.  WeUesley^  Mupra  ;  Uwiywood  v.  Honywood ^  supra. 
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timber  (t).  It  is  waste,  however,  to  take  more  wood  for  est- 
overs than  is  necessary,  or  to  apply  it  for  any  other  purpose  (u). 
Timber,  and  other  trees  not  planted  or  left  standing  for  shelter 
or  ornament,  may  be  cat  down  and  used  by  a  tenant  for  life,  in 
the  execution  or  repair  of  improvements  under  the  Settled 
Land  Acts  (Settled  Land  Act,  1882,  s.  29). 

Underwood,  and  branches  usually  lopped,  may  be  cut  by  a 
tenant  for  life;  and  he  may  fell  trees  that  are  not  timber, 
except  as  above  mentioned  ;  and  he  may  take  dead  timber 
trees.  He  may  also  cut  hedges;  but  it  is  waste  to  cut  a 
hedge  in  excess,  or  to  destroy  it  (v). 

Voluntary  waste  in  buildings  is  committed  bv  demolishing, 
or  otherwise  destroying  or  damaging,  building ;  or  by  re- 
moving  fixtures  a,nnexed  thereto,  other  than  fixtures  which 
have  been  annexed  by  the  tenant  himself  (p.  58)  (w).  But  it 
has  been  held  that  it  is  not  waste  to  remove  a  building,  if  no 
injury  is  done  thereby  to  the  inheritance  (a;).  And,  though 
Sir  E.  Coke  states  that  building  a  new  house  is  waste  (^), 
it  is  now  settled  that  this  is  not  the  law ;  at  any  rate,  where 
the  building  does  not  diminish  the  value  of  the  land  {z).  It 
seems  formerly  to  have  been  considered  waste  to  alter  a  build- 
ing, so  as  to  change  its  character  (a) ;  but  it  appears  that  it 
would  not  be  now  so  held,  if  the  value  of  the  building  were  not 
diminished  (Z)).  These  differences  between  the  old  and  the 
modem  views,  as  to  what  constitutes  waste  in  buildings, 
appear  to  be  due  to  the  later  decisions  as  to  waste  by  impair- 
ing the  evidence  of  title  (p.  52). — The  destruction  of  a  build- 
ing by  lightning  or  tempest  does  not  create  a  liability  for 
waste  (c).  And  a  person  in  whose  house  or  buildings,  or  on 
whose  land,  a  fire  accidentally  occurs,  is  not  liable  for  waste 
through  damage  caused  thereby  (d). 
in  mines,  &c. ;        Opening  new  mines  for  coal  or  other  minerals,  or  pits  for 


[t)  Co.  Litt  41  b,  53  b,  54  b ;  2  Bl.  Comm.  35,  122. 

(u)  Gorges  v.  Stanfidd,  Cro.  Eliz.  593  ;  Simmons  v.  Norton,  7  Bing.  640 ;  Com. 
Dig.  Waste  (D) ;  5  Co.  Litt.  53  b. 

(v)  Go.  Litt.  53  a  ;  Berrtman  v.  Peaeock,  9  Bing.  384. 

(w)  Co.  Litt.  53  a ;  2  Bl.  Comm.  281. 

(x)  Doe  d.  Orubh  v.  BurlmgUm,  6  B.  ft  Ad.  507. 

(y)  Co.  Litt.  53  a. 

{z)  Lord  I^Arcy  v.  Atkwiih,  1  Hob.  234  ;  Jtmet  v.  Chappell,  L.  R  20  Eq.  539, 
44  L.  J.  Ch.  658. 

(a)  London,  City  of,  v.  Greyme,  Cro.  Jac.  181,  182  ;  Cole  v.  Green,  1  Lev.  309 ; 
2  Roll.  Abr.  815,  pi.  19. 

(6)  See  Young  v.  Spencer,  10  B.  ft  C.  145 ;  Doherty  v.  Allmaf^  3  App.  Ca.  709. 

(e)  2  Roll.  Abr.  820 ;  1  GruiBe,  t.  3,  c.  2,  s.  24  ;  2  Bl.  Comm.  281. 

((£)  Co.  Litt  53  b. ;  and  see  Fires  Prevention  (Metropolis)  Act,  1774  (c.  78). 
repealing  6  Anne,  c.  31. 
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• 

gravel,  lime,  clay,  brick,  stone,  or  the  like,  or  otherwise  re- 
moving such  substances  from  the  land — unless  for  repairs  of 
buildings  on  the  land,  or  for  the  execution  or  repair  of  im- 
provements under  the  Settled  Land  Acts  (Settled  Land  Act, 
1882,  s.  29) — is  waste.  But  the  tenant  may  continue  the 
working  of  mines  or  pits  that  were  open  when  he  came  into 
possession  (e). 

Waste  by  changing  the  course  of  husbandry  is  said  to  be  by  chaD^iring 
committed  by  the  conversion  of  one  kind  of  land  into  another ;  ?°"^  ^' 
as  the  changing  of  arable  into  wood,  or  meadow  into  arable,  or 
the  converse ;  or  by  stubbing  up  underwood  (/).  But  it  is 
doubtful  whether  such  changes  would  now  be  deemed  waste  on 
the  ground,  merely,  that  they  tend  to  impair  the  evidence  of 
title  to  the  land  (g). 

Where  an  estate  for  life  is  granted  expressly  without  Equitable 
impeachment  of  waste,  the  tenant  is  free  from  liability  for  ^*»t«- 
waste  of  any  kind,  except  such  as  is  prohibited  by  the  rules 
of  equity,  notwithstanding  the  terms  of  the  grant.  In  equity, 
although  a  life  estate  be  granted  without  impeachment  of 
waste,  the  tenant  is  liable  for  malicious  waste ;  as  demolishing 
or  dismantling  a  mansion-house ;  (A)  or  felling  timber  planted 
or  left,  for  shelter,  or  ornament  of  a  mansion-house  or  grounds  ;(t) 
or  grubbing  up  a  wood,  so  as  to  destroy  the  wood  absolutely  (/) 
— unless,  indeed,  in  the  grant  of  the  estate,  he  be  expressly 
empowered  to  commit  such  waste.  And  the  rights  of  a  tenant 
in  tail  after  possibility  of  issue  extinct,  as  to  waste,  are  simi- 
larly restricted  (A).  Waste  of  this  kind  is  called  equitable 
waste  ;  since  a  tenant  for  life,  without  impeachment  of  waste, 
was  formerly  liable  in  equity  only  for  such  waste,  and  not  at 
common  law.  But,  by  the  Supreme  Court  of  Judicature  Act, 
1873  (c.  66),  B.  25  (3),  the  rule  of  equity  as  to  waste  of  this  kind 
by  a  tenant  for  life,  under  a  grant  without  impeachment  of 
waste,  is  expressly  made  a  rule  of  law  also. 

A  tenant  for  life  in  possession  is  entitled  absolutely  to  Righto  as  to 
things  severed  from  the  land  by  tempest,  or  other  like  accident  thingitevored 
(as  trees,  &c.,  blown  down  by  the  wind),  or  by  the  act  of  a 

[e)  Co.  Litt.  53  b ;  2  Bl.  Comm.  282  ;   Viner  v.  Vaughan,  2  Beav.  466 ;  Earl 
Covdmf  y.  WeUedey,  L.  R.  1  Eq.  656,  14  L.  T.  245,  14  W.  R.  528. 

(/)  Ca  Litt.  53  a,  53  b;  2  Bl.  Comm.  282;  Simmont  v.  NorUmj  7  Bing. 
640. 

C<7)  See  ante,  p.  52 ;  Meux  t.  Cabley,  1892,  2  Ch.  253,  61  L.  J.  Ch.  449,  66 
li.  T.  86. 

(A)   Vane  r.  Lord  Barnard,  2  Vern.  738. 

(t)  Bolt  Y.  Lord  SomervUU,  2  Eq.  Ca.«.  Abr.  759  ;   WddBlunddl  v.   WoUeley, 
1903,  2  Ch.  664,  73  L.  J.  Ch.  45,  89  L.  T.  59. 

ij)  Atton  V.  AtUm,  1  Yes.  Sen.  263. 

{h)  Attomey-Oeneral  ▼.  Dttke  of  Marlborough,  3  Madd.  498,  538. 
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trespasser,  which  the  tenant  himself  might  have  severed,  without 

incurring  liability  for  waste  (/).     The  law  as  to  the  property 

in  things  so  severed,  where  severance  by  the  tenant  himself 

would  have  been  unlawful,  and  as  to  the  proceeds  of  waste 

committed  by  him,  is  explained  hereafter  (pp.  102,  103). 

M  to  game,  The   rights  of  a  tenant  for  life  in  possession   as  to  the 

A^'»  capture   of  wild   animals   on   the  land,   and   of   fishing,    are 

similar  to  those   of    a  tenant  in   fee   simple    (p.    39). — His 

and  M  to        rights  as  to  chattels  found  in  or  upon  the  land  are,  appa- 

chatteli  found.  j.^jj^ly^  ^jj^  same  as  those  of  a  tenant  in  fee  simple;  unless 

the  chattel  was  in  or  upon  the  land  at  the  time  of  the 
creation  of  his  life  estate — in  which  case,  the  grantor  of 
that  estate  would  seem  to  be  entitled  to  the  chattel,  as  against 
the  tenant  for  life  (m). 
Covenants,  &c.  Sometimes  (though  rarely  in  modem  practice)  land  is 
granted  for  the  period  of  a  life  or  lives,  by  way  of  lease,  at 
an  annual  rent,  and  subject  to  covenants  and  other  provisions 
similar  to  those  contained  in  leases  for  years.  The  rules  as 
to  the  benefit  and  burden  of  such  obligations  in  leases  for 
lives  are  the  same  as  in  the  case  of  a  lease  for  years  (pp.  80-82). 
The  liabilities  and  rights  of  a  tenant  for  life,  in  respect  of 
covenants  entered  into  by  or  with  a  preceding  owner  of  the 
land,  depend  on  principles  which  have  been  already  stated 
(p.  40). 

Improve-  Rights  with    Respect    to    Improvements,    Emhlements,    and 

menu.  Fixtures^ — An  improvement  of  the  land  by  a  tenant  for  life, 

even  though  of  a  permanent  nature,  must,  in  general,  be 
effected  at  the  sole  cost  of  the  tenant,  as  between  himself 
and  the  owner  of  any  succeeding  estate  in  the  land ;  unless 
the  tenant  (n)  be  empowered  by  the  terms  of  the  instrument 
by  which  his  own  and  the  succeeding  estates  in  the  land 
were  created,  or  by  statute,  to  charge  the  cost  of  the  im- 
provements upon  the  land.  Extensive  powers  in  this  respect, 
however,  have  been  'given  to  tenants  for  life,  by  modem  statutes. 
Improvement  Under  the  Improvement  of  Land  Acts,  1864  (a  114),  and  1899 

I86f°^d1^899  ^^'  '^^^^  ^^^  '^^^^  extending  the  Act  of  1864  (o),  money  may 

*  be  expended  or  raised  by  the  tenant,  with  the  sanction  of  the 

Board  of  Agriculture,  for  various  improvements.   These  include 

drainage  and  irrigation  works,  reclamation,  clearing,  and  plant- 

{I)  See  p.  103,  and  cases  there  cited,  note  {j), 

(m)  Cf.  Elwet  v.  Brigg  Oat  Co,,  33  Ch.  D.  562,  55  L.  J.  Ch.  734,  56  L.  T. 
831  ;  ante,  p.  39. 

(n)  A^atm  v.  Marjoribanks,  3  Russ.  582 ;  HibhtH  v.  Cooke,  1  S.  &  S.  562 ; 
CaldecoU  v.  Brown,  2  Hare  144 ;  Re  Montagu,  1897,  2  Ch.  8,  66  L.  J.  Ch  541, 
76  L.  T.  486. 

(o)  For  a  list  of  these  Acts,  see  Schedule  to  the  Improvement  of  Land  Act, 
1899 


ESTATES  IN   POSSESSION.  57 

ing,  &c.,  of  land;  the  making  of  embankments,  reservoirs, 
railways,  docks,  canals,  tramways,  roads,  piers  and  landing- 
places,  sewers,  &c. ;  the  erection  of  mansion-houses,  cottages, 
farm-houses,  mills,  and  other  buildings;  the  laying  out  of 
markets  and  market-places,  and  of  gardens,  and  other  open 
spaces  in  connection  with  the  conversion  of  land  into  building 
land ;  the  sinking  of  trial  pits,  &c.,  for  mines,  and  other  works. 
The  money  is  repayable,  with  interest,  by  instalments,  extend- 
ing over  such  period,  not  exceeding  forty  years,  as  the  Board 
of  Agriculture  may  determine,  and  is  charged  upon  the  land 
improved,  and  may  be  also  charged  upon  other  land  held  for 
the  same  estates  or  interests.  As  between  the  tenant  for  life 
and  his  successors,  the  instalments  which  accrue  during  the 
continuance  of  the  life  estate  are  payable  by  tho  tenant  for 
life,  and  those  accruing  subsequently  fall  on  the  persons  en- 
titled in  succession  to  him  (Act  of  1864,  ss.  26,  51-56,  06  ; 
Act  of  1899,  s.  1)  (oo). 

Under  the  Settled  Land  Acts,  1882  to  1890,  a  tenant  for  Settled  Land 
life  of  land  may  apply,  under  the  conditions  prescribed  by  the  '^°*'- 
Acts,  capital  money  arising  thereunder,  in  effecting  various 
improvements  of  the  land  (see  p.  70). 

The  provisions  (hereafter  mentioned)  of  the   Agricultural  Agricultural 
Holdings  (England)  Acts,  1883  to  1900  (see  p.  76),  whereby  ^cSms  to 
agricultural  tenants  are  entitled  to  compensation  for  improve-  1900! 
ments,   and   the  landlord  is  entitled  to  charge  the  costs  of 
improvements   upon   the   inheritance   of  the   land,   apply    to 
tenants  holding  by  leases   for  lives  under  landlords,  as  well 
as  to  tenants  for  years  (Act  of  1883  (c.  61),  ss,  1,  61). 

On  the  death  of  a  tenant  for  life  of  land,  his  personal  repre-  Embleinenta. 
sentatives  are  entitled  to  the  emblements  (p.  4)  then  growing 
on  the  land,  with  liberty  to  come  upon  the  land  to  take  them  {p). 
The  tenant  himself  has  the  same  right  incase  of  the  determina- 
tion of  his  estate  in  his  lifetime — as  where  an  estate  pur  aiitre 
vie  determines  by  the  death  of  the  cestui  que  vie;  unless  the 
estate  be  determined  through  the  tenant's  voluntary  act,  as  by 
surrender,  or  by  marriage  of  a  woman  who  holds  during  widow- 
hood, or  by  other  breach  of  condition.  Where,  however,  a 
tenant  for  life,  who  has  granted  his  estate  to  another,  puts 
an  end  to  the  estate  by  his  own  act — as  where  A.,  holding 
during  widowhood,  grants  her  estate  to  B.,  and  then  marries, 
whereby  the  estate  determines — the  grantee  is  entitled  to 
emblements  (q), 

(00)  See  also  p.  70,  note  (x). 

(p)  2  Bl.  Comm.  122 ;  Co.  Litt.  55  b,  56  a. 

(7)  Com.  Dipr.  Biens  (G);  Co.  Litt.  55  b;  Oland't  Cast,  Rep.  pt.  5,  116  a;  2 
Bl.  Comm.  123,  124. 
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Fixtures.  Fixtures  (p.  4)  annexed  by  a  tenant  for  life,  for  purposes 

of  trade,  ornament,  or  domestic  convenience,  may  be  removed 
by  him,  or  by  his  personal  representatives  on  his  decease,  as 
against  the  succeeding  owner  of  the  land  (r).  And  the  Agri- 
cultural Holdings  Act,  1883  (c.  61),  ss.  34,  61,  gives  an  agri- 
cultural tenant  holding  for  lives  under  a  landlord,  the  same 
right  to  remove  fixtures,  &c.,  as  is  thereby  given  to  an 
agricultural  tenant  for  years  (p.  77). 

Rights  as  to  Titk^eeds. — A  tenant  for  life  in  possession,  who  has  the 

possession  of.  \q^\  ownership,  is  in  geneVal  entitled,  during  the  continuance 
of  his  estate,  to  the  possession  of  the  deeds  and  documents 
of  title  relating  to  the  land,  as  between  himself  and  persons 
entitled  to  subsequent  estates  in  the  land;  and  the  latter 
are  entitled  to  require  production  of  the  deeds  and  documents, 
and  to  inspect  them,  as  may  be  necessary  in  dealings  with 
their  respective  estates  (s).  And  for  the  protection  of  their 
interests,  the  tenant  for  life  may  be  required  to  lodge  the  deeds 
in  Court,  or  to  give  secarity  for  the  safe  custody  and  production 
of  them,  where  it  seems  likely  that  they  may  be  lost  or  damaged 
while  in  his  possession  {t). 


At  common  Alienation. — Rights  independent  of  Settled  Land  Statutes, — 

forhis  own"*  "^^  ^^®  common  law,  a  tenant  for  the  term  of  his  own  life  has 

life;  the  right  of  alienating,  inter  vivos,  to  the  extent  of  his  estate — 

that  is,  for  the  term  of  his  life,  or  less ;  but  he  cannot  grant  an 

estate  to  endure  beyond  the  term  of  his  life. 

by  tentokt  pur        A  tenant  pur  autre  vie  may  alienate  in  his  lifetime,  under 

autre  tie.        ^]r^Q  common  law,  for  the  term  of  the  life  of  the  cestui  que  vie ; 

and  he  has  this  power,  although  the  estate  be  limited  to  his 

heirs,  or  other  special  occupants,  in  succession  to  him.     And 

where  the  estate  is  so  limited  as  a  quasi-entail — that  is,  to  the 

tenant  pur  avire  vie  and  the  heirs  of  his  body — he  can  make 

such  alienation  (whether  he  have  issue  bom  or  not)  without 

observing  the  formalities  requisite  for  the  barring  of  an  estate 

tail.     And  he  can  grant  to  the  alienee,  and  to  his  heirs  or  others 

as  special  occupants,  whether  the  estate  has  been  so  granted  to 

him,  or  has  been  granted  to  himself  alone — that  is,  without 

mention  of  heirs  or  other  special  occupants.     Bat  where  an 

(»•)  Lavton  v.  Lawton^  3  Atk.  18  ;  Lord  Dudley  v.  Lord  Warde^  1  Amb.  113 ; 
D'Eyncourt  ▼.  Orcfory,  L.  R  3  Eq.  382,  36  L.  J.  Ch.  107 ;  Re  De  Palbe,  1901. 
1  Ch.  628;  S,  C,  noia.  Leigh  v.  Taylor,  1902,  A.  C.  157.  71  L.  J.  Cb.  272,  86 
L.  T.  239  ;  1  Wm^.  Exors.  663  ;  Amos  ft  Ferrard  on  Fixtures,  cli.  iii. 

(s)  Sag.  v.  ft  P.  444  ;  Leather  v.  Luaihet,  6  Cb.  D.  221.  46  L.  J.  Ch.  562,  36 
L.  T.  646. 

(0  Jewner  v.  Morris,  L.  R,  1  Ch.  App.  603,  14  W.  R.  1003;  £xp.  Hogert,  re 
Pyatt,  26  Ch.  D.  31,  63  L.  J.  Ch.  936,  51  L.  T.  177. 
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estate  pur  autre  vie  Las  been  settled  upon  persons  in  succession 
— as  where  land  is  given  to  A.  (or  to  A,  and  his  heirs)  during 
B  's  life,  with  a  limitation,  in  case  of  A/s  death  in  B.'s  lifetime, 
to  C.  during  the  rest  of  B/s  life — the  first  taker  (A.,  in  the 
above  example)  cannot  by  his  alienation  defeat  the  limitation 
to  the  second  taker  (C,  in  the  above  case)  in  the  event 
mentioned ;  unless,  at  least,  the  gift  to  the  first  taker  be  a 
quasi-entail.  If  he  have  a  quasi-entail,  he  may  bar  not  only  his 
issue,  but  also  the  subsequent  limitations  of  the  estate  f%tr  autre 
vie.  For  the  powers  of  alienation,  in  such  cases,  are  regulated 
1;^y  analogy  to  the  rules  applying  to  limitations  of  estates  in 
fee  (u). 

At  common  law,  a  tenant  fur  autre  vie  could  not  alienate,  Common 
as  above,  by  will  Consequently,  if  a  tenant  fur  autre  vie  of  occupancy. 
land  of  freehold  tenure  died  during  the  lifetime  of  the  ce&tui  que 
fu,  and  without  having  alienated  his  estate  before  his  death, 
and  there  was  no  person  entitled  to  the  land  as  special 
occupant,  the  land  was  left  without  an  owner;  for,  so  long 
as  the  cestui  que  vie  lived,  it  could  not  revert  to  the  grantor,  he 
having  parted  with  his  inteiest  in  it  for  that  term.  In  such 
case,  any  person  might  take  possession  of  the  land  for  the 
remainder  of  the  life  of  the  cestui  que  vie.  Such  possession 
was  called  common  occupancy,  or  general  occupancy.  Until 
possession  was  so  taken,  the  freehold  was  said  to  be  in  abey- 
ance (r).  If,  however,  the  land  was  of  copyhold  tenure,  the 
lord  of  the  manor  was  entitled,  by  virtue  of  his  seisin,  to  hold 
the  land  during  the  rest  of  the  life  of  the  cestui  qu^  vie(iv). 

By  the  Statute  of  Frauds,  1677  (29  Charles  II.  c.  3),  s.  12,  Its  abolition. 
as  subsequently  amended,  provision  was  made  with  regard  to 
the  testamentary  alienation  of  an  estate  pur  autre  vie,  and  its  Testamentary 
devolution  in  default  of  such  alienation ;  and  common  occu-  •J»«nation,&c. 
pancy  was  thus,  in  effect,  abolished.     These  enactments  (which  autre  Ue,  ^"*^ 
did  not  apply  to  copyhold  land)  were  repealed  by  the  Wills 
Act,  1837  (c.  26),  s.  2.     That  Act,  however,  empowers  the 
owner  of  an  estate  pur  autre  vie  (whether  of  freehold  or  copy- 
hold tenure)  to  dispose  of  the  same  by  will,  whether  or  not 
there  be  a  special  occupant ;  and  provides,  in  effect,  that,  in 
default  of  testamentary  disposition  of  the  estate,  if  it  pass  to 
the  heir  as  special  occupant,  it  shall  be  chargeable  with  the 
debts  of  the  deceased  tenant,  as  in  the  case  of  an  estate  in  fee 
simple,  and  if  there  be  no  special  occupant,  it  shall  pass  to  the 
executor  or  administrator  of  the  deceased  tenant ;  and  that  if  it 
come  to  his  executor  or  administrator,  either  as  special  occupant 

(u)  Co.  Litt.  41  b;  1  Prest.  Abstr.  4.^8-440;   Fearne,  C.  R.  498-500;  Re 
Barber's  SeUled  Estaie»,  18  Ch.  D.  624,  50  L.  J.  Ch.  769. 

{v)  Co.  Litt.  41  b,  342  b;  2  Bl.  Comm.  258. 

{w)  Ro]l.  Abr.  511 ;  1  CraUe,  t.  10,  c.  2,  s.  28. 
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or  as  passing  to  him  by  virtue  of  the  Act,  it  shall  be  applied  in 
the  same  manner  as  the  personal  estate  of  the  deceased  tenant 
(ss.  3,  6). — Where  a  devisee  of  an  estate  jfnir  autre  vie  dies 
withoat  having  disposed  of  the  estate,  it  will  pass  to  his  executor 
or  administrator  under  the  foregoing  enactment,  unless  the 
estate  was  given  to  the  devisee  and  his  heirs,  so  that  the  heir 
would  take  as  special  occupant  (x). 
Qu.:  Whether  It  seems  to  be  doubtful  whether  an  estate  pur  autre  vie, 
*io^Jlw^^^     limited  as  a  quasi-entail,  can  be  disposed  of  by  will  under  the 

devisable.  ^^^^  ^^^  ^^^^  ^ 

Devolution  of  The  provisions  of  the  Land  Transfer  Act,  1897  (c.  65), 
*^!jr**  P"^  whereby  on  the  death  of  a  person  on  or  after  the  1st  January, 
under  Land  1898,  his  real  estate,  other  than  copyhold  land,  passes,  in  the 
Transfer  Act,  first  instance,  to  his  legal  personal  representative  for  purposes 
1897.  Qf  administration  (see  pp.  368,  396),  seem  to  apply  to  estates 

pur  autre  vie  devisable  by  will.  • 

Conditions,  The  exercise  of  any  of  the  above-mentioned  rights  of  aliena- 

&c.,  restrain-  ^j^^  incident  to  a  life  estate  may  be,  in  effect,  restrained,  either 
'  absolutely  or  to  any  less  extent,  by  means  of  either  a  condition 
subsequent,  or  a  conditional  limitation  (pp.  34,  35),  annexed  to 
a  grant  of  the  estate,  and  providing  for  its  forfeiture  or  de- 
feasance in  the  event  of  alienation,  or  attempted  alienation, 
contrary  to  the  terms  of  the  condition  or  limitation  (see  p.  292). 
Conveyances  By  the  Lands  Clauses  Consolidation  Act,  1845  (c.  18,  s.  7), 

for  special  a  tenant  for  life  of  land  is  empowered  to  convey  the  fee  simple, 
SndSr^tatutes.  ^^  ^^®  purchase  of  the  land  by  a  railway  company  or  other  body, 
under  authority  of  the  Act  (p.  473) ;  and  on  a  sale  or  mortgage  of 
land  by  the  order  of  a  Court,  for  payment  of  the  debts. of  a 
person  by  whom  the  land  has  been  devised  in  settlement,  the 
fee  simple  may  be  conveyed  by  a  tenant  for  life  of  the  land, 
under  the  Debts  Recovery  Acts,  1830  (c.  47),  s.  12,  and  1839 
(c.  60). 
t'owers  of  In  Order  to  provide  for  the  due  management  of  land  held  in 

pittll^menti''  ^^^^^  settlement  (pp.  358,  360).  powers  of  leasing,  and  other 
•  powers  of  dealing  with  the  land — including,  sometimes,  a  power 
of  disposing  of  the  fee  simple  by  sale — have  commonly  been 
conferred  by  the  settlement,  either  on  the  tenant  for  life,  or  on 
tiustees  appointed  by  the  settlement.  Formerly,  where  the 
settlement  contained  no  such  powers  of  dealing  with  the  land, 
or  powers  inadequate  to  the  requirements  of  the  case,  a  private 
Act  of  Parliament,  authorising  the  necessary  dispositions  of  the 
land,  was  sometimes  obtained.  But,  as  will  be  seen,  the  Settled 
Estates  Act,  1877,  facilitated  the  alienation  of  settled  lands,  by 

(ar)  EaH  of  Mount- Ca»hd  v.  Moore-Smyths,  1896,  A.  C.  158,  65  L.  J.  P.  C.  12, 
74  L.  T.  321 ;  J2c  Sheppard,  18^7.  2  Ch.  67,  66  L.  J.  Ch.  446,  76  L.  T.  756 ;  Jie 
Inman,  47  Solrs.  J.  92. 

(y)  Dillon  v.  DiUon,  1  Ball  &  B.  77 ;  AlUn  v.  AlUn,  2  Dr.  &  War.  307. 
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substituting  the  sanction  of  the  Court  for  the  authority  of  Par- 
liament, for  this  purpose ;  and  the  more  extensive  powers  of 
alienation  given  by  the  Settled  Land  Acts  render  unnecessary, 
in  general,  the  creation  of  express  powers  for  the  purpose,  in 
settlements  of  land. 

The  Settled  Estates  Act,  1877  (c.  18). — This  Act  (2)  gives  to  Powers  given 
tenants  for  life  of  settled  estates,  held  under  settlements  made  ^^^ 
after  the  1st  November,  1856  (s.  57),  powers,  under  certain 
conditions  and  subject  to  certain  restrictions,  of  granting  leases 
of  the  settled  hereditaments  for  terms  not  exceeding  twenty- 
one  years  (s.  46) ;  as  well  as  further  leasing  powers,  exercisable 
with  the  sanction  of  the  Chancery  Division  of  the  High  Court 
of  Justice,  whatever  may  be  the  date  of  the  settlement  (s.  4). 
The  Act  also  empowers  the  Court,  under  certain  conditions,  to 
order  a  sale  of  the  settled  estate,  on  the  application  of  the 
tenant  for  life  (ss.  16,  23,  24,  38);  and  it  provides  for  the 
application  of  the  money  arising  from  the  sale  either  in  the 
redemption  of  the  land-tax,  or  any  incumbrance,  upon  the 
hereditaments  sold  or  other  hereditaments  settled  in  the  same 
way,  or  in  the  purchase  of  other  hereditaments  to  be  settled  in 
the  same  way  as  the  hereditaments  sold,  or  in  the  payment  of 
the  money  to  any  person  becoming  absolutely  entitled ;  and 
for  the  investment  of  such  money  in  the  meantime,  and 
payment  of  the  interest  thereof  to  the  tenant  for  life  (ss. 
34,  36). 

The  Settled  Land  Acts,  1882  to  1890. — The  provisions  of  the  Application  of 
Settled  Estates  Act,  1877,  are,  in  a  great  measure,  superseded  **^®  '^^^*- 
by  those  of  the  Settled  Laud  Acts,  1882  to  1890  (a),  which 
confer  upon  tenants  for  life  further  powers  of  alienation,  exer- 
cisable, in  most  cases,  without  the  sanction  of  the  Court  or  the 
concurrence  of  any  person  entitled  in  succession  to  the  tenant 
for  life.  These  Acts  apply  to  land  of  any  tenure,  which  is  the 
subject  of  a  settlement  made  either  before  or  after  the  date  of 
the  commencement  of  the  Settled  Land  Act,  1882  (the  1st  of 
January  1883). 

The  term  settlement,  as  used  in  the  Acts,  means  any  in-  Settlement 
strument,  or  any  number  of  instruments,  by  virtue  of  which  »»«*  settled 
any  land,  or  any  estate  or  interest  in  land,  stands,  for  the  time  ^^e  mxmT 
being,  limited  to,  or  in  trust  for,  any  persons  by  way  of  suc- 
cession.    And  settled  land,  under  the  Acts,  means  any  land, 

.    (z)  The  Act  repeals  and  re-enacts,  with  amendments,  the  Leases  and  Sales 
of  Settled  Estates  Act,  1856  (c.  120),  and  snbseqnent  amending  Acts. 

(a)  These  comprise  the  Settled  Land  Act,  1882  (c.  38),  the  Settled  Land 
Act,  1884  (c.  18),  the  Settled  Land  Acts  Amendment  Act,  1887  (c.  80),  the 
SetUed  Land  Act,  1889  (c.  36),  and  the  Settled  Land  Act,  1890  (c.  69). 
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or  estate  or  interest  in  land,  which  is  the  subject  of  a  settle- 
ment (S.  L.  Act,  1882,  s.  2,  sub-ss.  1,  2,  3). 
Compound  Where  land  is  the  subject  of  a  series  of  settlements — as 

settlement.  ^i^ere  the  tenant  for  life  and  tenant  in  tail  under  a  settle- 
ment have  joined  in  making  a  further  settlement  (p.  361)  of 
the  land — the  several  settlements,  together  with  any  charge 
of  a  jointure  or  portions  which  may  have  been  created  by 
either  settlement,  or  by  any  separate  instrument  thereunder, 
form,  collectively,  a  single  settlement  under  the  Acts.  A 
settlement  so  constituted  is  sometimes  called  a  compound 
settlement  (6). 
Tenant  for  The  person  for  the  time  being  beneficially  entitled,  under 

**^®*  a  settlement,  to  the  possession,  or  receipt  of  the  income  or 

rents  and  profits,  of  settled  land,  for  his  life,  is  the  tenant  for 
life  under  the  Acts  (S.  L.  Act,  1882,  p.  2,  sub-sa  5,  10  (i.)). 
In  the  case  of  a  compound  settlement,  his  life  estate  may  have 
arisen  under  the  original  settlement,  or  under  any  later  instru- 
ment included  in  the  compound  settlement;  and  if  it  has 
arisen  under  the  original  settlement,  it  is  not  essential  that 
a  fresh  life  estate  should  have  been  limited  to  him  in  the  later 
instrument,  in  continuation  of  his  estate  under  the  original 
settlement  (c). 
Persons  hav-  In  addition  to  the  tenant  for  life,  as  above  defined,  certain 

ing  powers  of  other  persons  have,  under  the  Acts,  the  powers  thereby  given 
undM  the  *  *  ^^  the  tenant  for  life ;  and  the  provisions  of  the  Acts,  referring 
Acts.  to  a  tenant  for  life,  to  a  settlement,  and  to  settled  land,  extend 

to  each  of  such  persons,  and  to  the  instrument  under  which 
his  estate  or  interest  arises,  and  to  the  land  therein  comprised. 
The  persons  referred  to  include  the  following: — (i.)  a  tenant 
in  tail  (p.  49) ;  (iL)  a  tenant  in  f^  simple  with  an  executory 
limitation  over  (p.  42);  (iiL)  a  person  entitled  to  a  base  fee 
(p.  50);  (iv.)  a  tenant  for  years  determinable  on  a  life,  and 
not  holding  merely  under  a  lease  at  a  rent  (p.  84);  (v.)  a 
tenant  pur  autre  vie,  not  holding  merely  under  a  lease  at  a 
rent;  (vi.)  a  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  Estate  is  liable  to  cease  in  anv 
event  during  that  life,  whether  by  its  expiration,  or  by  con- 
ditional limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over,  or  is  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts 
or  other  purpose;    (vii.)   a    tenant    in   tail   after    possibility 

ib)  Re  KnowU$,  27  Ch.  D.  707»  54  L.  J.  Ch.  264,  51  L.  T.  655 ;  iZe  JUaniuU  of 
Ailetbury  ami  Lord  Iveagh,  1893,  2  Ch.  845,  62  L.  J.  Ch.  713,  69  L.  T.  101  : 
JU  Dn  Cane  and  NeUltfM,  1898,  2  Ch.  96,  69  L.  J.  Ch.  393,  78  L.  T.  458 ;  Re 
Mundy  and  Roper's  Ooniract,  1899,  1  Ch.  275,  68  L.  J.  Ch.  135,  79  L.  T.  583; 
JU  ComvMllis-WeH  and  Munro't  Ooniraet,  1903,  2  Ch.  150,  72  L.  J.  Ch.  499, 
88  L.  T.  351 ;  Re  Lord  Wimbome  and  Browne*$  Contract,  1904,  1  Ch.  537.     . 

^_,^_  (r)  See  cases  cited  in  preceding  note. 
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of  issue  extinct;  (viii.)  a  tenant  by  the  curtesy  (whose  estate 
is  to  be  deemed,  for  the  purposes  of  the  Acts,  an  estate  arising 
under  a  settlement  made  by  his  wife ;  S.  L  Act,  1884,  s.  8) ; 
and  (ix.)  a  person  entitled  to  the  income  of  laud,  under  a  trust 
or  direction  for  payment  thereof  to  him  during  his  own  or  any 
other  life,  or  until  sale  of  the  land,  or  forfeiture  of  his  interest 
therein,  on  bankruptcy  or  other  event  (S.  L.  Act,  1882,  s. 
58)  (d). — Permission  given  by  a  testator  to  a  person  to  occupy 
a  house  so  long  as  he  or  she  pleases,  or  during  widowhood,  or 
until  the  occurrence  of  a  certain  event,  gives  that  person  the 
powers  of  a  tenant  for  life  of  the  house,  under  these  provisions 
of  the  Act  (e).   • 

The  powers  of  alienation  given  by  the  Acts  relate  to  (i.)  powew  under 
leases;    (ii.)  sales;   (iii.)  enfranchisements;   (iv.)  exchanges ;  the  Acts, 
(v.)  partitions;   (vi.)  mortgages. 

(i.)  Lead^s. — The  Acts  empower  the  tenant  for  life  to  lease  Leawug 
the  whole,  or  any  part,  of  the  settled  land,  or  any  right  over  Powers, 
the  same,  for  any  purpose,  and  (except  in  certain  cases  pre- 
sently mentioned)  whether  involving  waste  or  not,  for  any 
term  not  exceeding  ninety-nine  years  for  a  building  lease, 
sixty  years  for  a  mining  lease,  and  twenty-one  years  for  any 
other  lease  (S.  L.  Act,  1882,  s.  6) ;  except  that  he  may  not 
lease  the  principal  mansion-house,  if  any,  on  the  settled  land, 
and  the  pleasure-grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith,  without  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Chancery  Division  of  the  High 
Court  of  Justice  (/).  But  where  a  house  is  usually  occupied 
as  a  farm-house,  or  where  the  site  of  any  house  and,  the 
pleasure-grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  exceed  twenty-five  acres  in  extent,  the  house 
is  not  to  be  deemed  a  mansion-house  within  the  meaning  of 
the  preceding  enactment  (S.  L.  Act,  1890,  s.  10). — Where, 
however,  the  settled  land  is  a  leasehold  for  years,  a  lease 
granted  under  the  foregoing  power  cannot  exceed  in  duration 
the  term  of  the  settled  lease  (see  S.  L.  Act,  1882,  s.  20). 

The  Acts  require  that  every  lease  shall  be  by  deed,  and  be  Requisites  of 
made  to  take  effect  in  possession  not  later  than  twelve  months  ^****«*'- 
after  its  date;  except  that  a  lease  may  be  made  by  writing 

(d)  Be  ClUheroe  Bstatey  31  Ch.  D.  135,  65  L.  J.  Ch.  107,  53  L.  T.  733 ;  Be 
Bichardton,  1900,  2  Ch.  778,  69  L.  J.  Ch.  804;  Be  Money  KyrU't  Settlement, 
1900,  2  Ch.  778,  69  L.  J.  Ch.  780,  88  L.  T.  74. 

(«)  Be  Paget,  30  Ch.  D.  161,  65  L.  J.  Ch.  42,  63  L.  T.  90 ;  re  Edwards'  Settle- 
merU,  1897,  2  Ch.  412,  66  L.  J.  Ch.  658,  76  L.  T.  774  ;  re  Game's  Settled  EhtaUs, 
1899,  1  Ch.  324,  68  L.  J.  Ch.  120,  79  L.  T,  542;  re  Baroness  Uanover's  Will, 
1903,  2  Ch.  16,  72  L.  J.  Ch.  406,  88  L.  T.  648. 

(/)  Concurrent  jarisdiction  is  given  bj  the  Acts  to  the  Chancery  Conrt  of 
the  Conn ty  Palatine  of  Lancaster,  as  regards  land  in  the  Conn tj  Palatine : 
aUo  to  County  Courts,  where  the  value  of  the  land  does  not  exceed  £500,  or 
£30  annually ;  S.  L.  Act,  1882,  s.  46. 
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under  hand  only,  where  the  term  does  not  extend  beyond  three 
years  from  the  date  of  the  writing,  and  where  no  fine  is  taken, 
and  the  lessee  is  not  exempted  from  liability  for  waste.  It  is 
also  required  that  the  best  rent  that  can  be  reasonably  obtained 
be  reser\red,  regard  being  had  to  any  fine  taken,  and  to  money 
laid  out  for  the  benefit  of  the  settled  land,  and  generally  to 
the  circamstances  of  the  case;  and  that  the  lease  contain  a 
covenant  for  the  payment  of  the  rent,  and  a  condition  for 
re-entry  on  non-payment  of  the  rent  within  a  period  not 
exceeding  thirty  days;  and  that  a  counterpart  of  the  lease 
be  executed  by  the  lessee,  and  delivered  to  the  tenant  for  life 
(S.  L.  Acts,  1882,  s.  7,  1890,  s.  7). 
Building  With   respect  to   building  leases,  the   Acts  provide   that 

leases.  every  such  lease  shall  be  made  partly  in  consideration  of  the 

erection,  or  improvement,  &c.,  of  buildings ;  and  that  a  pepper- 
corn rent,  or  other  nominal  rent,  may  be  made  pa^^ble  for  the 
first  five  years,  or  less,  of  the  term ;  and  that  where  the  land 
is  contracted  to  be  leased  in  lots,  the  rent  may  (within  certain 
specified  limits)  be  apportioned  among  the  lots  (S.  L.  Act, 
1882,  s.  8).  It  is  also  provided  that  a  building  lease,  or  an 
agreement  for  such  a  lease,  may  contain  an  option,  to  be  exer* 
cised  within  ten  years,  for  the  lessee  to  purchase  the  land  at 
the  best  price  reasonably  obtainable,  regard  being  had  to  the 
rent  reserved ;  such  price  being  either  a  fixed  sum,  or  equal  to 
a  stated  number  of  years'  purchase  of  the  highest  rent  reserved 
by  the  lease  or  agreement  (S.  L.  Act,  1889,  ss.  2,  3). 
Mining  leases.  With  respect  to  mining  leases,  the  Acts  provide  that  the 
rent  may  be  according  to  the  acreage  worked,  or  the  minerals 
raised,  and  may  be  made  to  vary  according  to  the  price  of  the 
minerals  or  substances  got,  or  any  of  them  ;  and  that  a  fixed  or 
minimum  rent  may  be  made  payable ;  and  that  the  lease  may 
be  made  partly  in  consideration  of  improvements  executed  by 
the  lessee  for  mining  purposes ;  and,  further,  that  if  the  tenant 
for  life  is  impeachable  for  waste  in  respect  of  minerals,  three- 
fourths  of  the  rent,  and  otherwise  one-fourth  thereof,  is  to  be 
set  aside  and  invested  as  capital  money  under  the  Acts,  and 
the  residue  is  to  go  as  rents  and  profits  (S.  L.  Acts,  1882,  ss.  9, 
1 1 ;  1890,  s.  8).  The  tenant  for  life  is  not  deemed  impeach- 
able for  waste  in  respect  of  minerals,  within  the  last  provision, 
merely  because  the  settlement  does  not  declare  him  to  be  un- 
impeachable for  waste  (jg\ 
other  leasing  The  powers  given  by  the  Acts  to  the  tenant  for  life  with 
powers.  respect  to  leases  include,  also,  a  power  of  making  a  lease  for 

giving  effect  to  a  contract  for  a  lease  on  the  part  of  a  preceding 
owner,  and  which,  if  made  by  the  latter,  would  have  been 
binding  on  his  successors  ;  a  power  of  leasing  for  giving  effect 

{g)  Re  Otaytor,  1900,  2  Ch.  804.  69  L.  J.  837,  49  W.  R.  126, 
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to  a  covenant  for  renewal,  enforceable  against  the  owner  for 
the  time  being  of  the  settled  land ;  a  power  of  leasing  for  con- 
firming, as  far  as  may  be,  a  previous  void  or  voidable  lease ;  a 
power  to  accept  a  surrender  of  a  lease  of  settled  land,  with  or 
without  an  exception  of  any  mines  or  minerals  therein,  or  a 
surrender  of  mines  and  minerals  therein,  and  to  grant  new 
leases,  in  conformity  with  the  Acts,  of  land,  or  mines  and 
minerals,  so  surrendered ;  and,  where  the  settlement  comprises 
a  manor,  a  power  to  grant  licences  to  tenants  of  copyhold  or 
customary  land,  parcel  of  the  manor,  to  make  such  leases  as 
the  tenant  for  life  is  empowered  to  make  of  freehold  land  (S.  L. 
Act,  1882,  ss.  12,  18,  14). 

The  Acts  also  provide  that  the  Court  may  authorise  the  Variations  by 
tenant  for  life  to  make  building  or  mining  leases  for  longer  ^®*^®  °^  ^®""- 
periods,  or  on  other  terms,  than  those  above  specified,  where 
such  leases  are  customary,  or  if  it  is  difficult  to  make  leases 
according  to  the  provisions  of  the  Acts  (S.  L.  Act,  1882,  s.  10). 

(iL)  Sales. — The  Acts  authorise  the  tenant  for  life  to  sell  Powers  of  sale, 
the  settled  land,  or  any  part  thereof,  or  any  easement,  right,  or 
privilege  over  the  same,  at  the  best  price  that  can  reasonably 
be  obtained,  and  in  one  lot  or  several  lots,  and  either  by  public 
auction  or  by  private  contract ;  subject,  however,  to  the  like 
restrictions  as  to  the  principal  mansion-house  (if  auy),  and  the 
pleasure-grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith,  as  apply  to  leases  (S.  L.  Acts,  1882,  ss.  3,  4 ;  1890, 
B.  10)  (A).  It  is  also  provided  that  where  personal  chattels  are 
settled  as  heirlooms — i.e,,  so  as  to  pass  with  the  settled  land — 
the  tenant  for  life  may,  with  the  sanction  of  the  Court,  sell  the 
chattels  or  any  of  them  (S.  L.  Act,  1882,  s.  37)  (i). 

(iii.)  Enfranchisements. — Where  the  settlement  comprises  Powers  of  en- 
a  manor,  the  Acts  allow  the  tenant  for  life  to  effect  an  en-  f»nch"«- 
franchisement,  by  sale  of  the  seignory  of  manorial  freehold 
land,  or  by  sale  of  the  freehold  and  inheritance  of  copyhold 
land  of  the  manor  (S.  L.  Act,  1882,  s.  3  (ii.))« 

(iv.)  Exchanges. — Under  the  Acts,  the  whole  or  part  of  Powers  of 
the  settled  land  may  be  exchanged  by  the  tenant  for  life  for  exchange, 
other  land.  And  on  an  exchange,  any  easement,  right,  or 
privilege  may  be  reserved,  or  granted,  over  or  in  relation  to 
the  settled  land  or  other  land,  or  may  be  given,  or  taken,  in 
exchange  for  any  other  easement,  right,  or  privilege.  Every 
exchange  is  to  be  made  for  the  best  consideration  that  can 
reasonably  be  obtained ;  and  land  in  England  is  not  to  be 
given  in  exchange  for  land  out  of  England  (S.  L.  Acts,  1882, 
ss.  3  (iii.),  4 ;  1890,  s.  5). 

(A)  JU  BroinCs  WW,  27  Ch.  D.  179,  53  L.  J.  Ch.  921,  61  L.  T.  156;  Re 
MarquU  of  AiUibury's  SeUled  JBstaUs,  1892,  1  Ch.  506,  A.  C.  356,  67  L.  T.  490. 

(»)  Re  EaH  of  Radnor't  WiU  TrtuU,  46  Ch.  D.  402,  59  L.  J.  Ch.  782 ;  Re 
Bope'i  S.  £.,  1889,  2  Ch.  679,  68  L.  J.  Ch.  625,  81  L.  T.  141. 
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Powers  of 
efifecting  par- 
tition. 


Powers  of 
mortgaging. 


Ancillary 
powers. 


Conveyances, 
&c. 


(v.)  Partitions. — Where  an  undivided  share,  or  undivided 
shares,  in  land  are  subject  to  the  settlement,  the  tenant  for 
life  is  authorised  by  the  Acts  to  concur  in  making  a  partition 
of  the  land ;  and  he  is  given  the  like  powers,  with  regard  to 
easements,  rights,  and  privileges,  as  in  the  case  of  an  exchange. 
Every  partition  is  to  be  made  for  the  best  consideration  that 
can  reasonably  be  obtained  (S.  L.  Acts,  1882,  ss.  3  (iv.),  4; 
1890,  s.  5). 

(vi.)  Mortgages. — Where  money  is  required  for  the  pur- 
pose of  discharging  an  incumbrance  on  the  settled  land  or  part 
of  it,  the  tenant  for  life  is  empowered  to  raise  the  money 
required,  and  the  amount  of  the  costs  of  the  transaction,  by 
mortgage  of  the  settled  land  (S.  L.  Act,  1890,  s.  11)  {j).  Powers 
given  to  the  tenant  by  the  Acts,  of  raising  money  on  mortgage 
for  purposes  connected  with  the  exercise  by  him  of  other  powers 
under  the  Acts,  are  referred  to  in  the  following  paragraph. 

Other  powers  given  by  the  Acts  to  the  tenant  for  life,  and 
ancillary  to  the  foregoing,  are: — A  power  to  transfer  an  in- 
cumbrance affecting  land  sold,  exchanged,  or  partitioned,  under 
the  Acts,  from  that  land  to  other  settled  land,  with  the  consent 
of  the  incumbrancer  (S.  L.  Act,  1882,  s.  5)  (k) ;  a  power,  on 
sale,  exchange,  partition,  or  grant  of  a  mining  lease,  to  dispose 
o|  the  surface  apart  from  the  minerals,  or  vice  versd ;  a  power 
to  raise  money  required  for  enfranchisement,  or  for  equality 
of  exchange  or  partition,  by  mortgage  of  the  settled  land  or 
any  part  of  it ;  a  power  on,  or  in  connection  with,  a  sale  or 
grant  for  building  purposes  or  a  building  lease,  to  causie  or 
require  any  parts  of  the  settled  land  to  be  appropriated  and 
laid  out  for  streets,  open  spaces,  &a  (S.  L.  Act,  1882,  ss.  16, 
17,  18) ;  a  power,  on  a  grant  in  fee  simple  for  building  pur- 
poses, to  reserve  a  rent-charge  in  fee  simple  out  of  the  land 
conveyed  (S.  L.  Act,  1890,  s.  9).  Under  the  $;^eneral  leasing 
powers  given  by  the  Acts  (see  S.  L,  Act,  1882,  s.  6,  stipray 
p.  63),  the  tenant  for  life  may  grant  l9A«es,  other  than  mining 
leases,  e.g,,  a  building  lease-— with  a  reservation  of  mines  and 
minerals  (/)• 

The  Acts  further  provide  that  the  tenant  for  life  may,  as 
regards  land  sold,  given  in  exchange  or  on  partition,  leased, 
mortgaged,  or  charged  (m),  and  as  regards  easements,  or  other 
rights  or  privileges,  sold  or  leased,  convey  or  create  the  same 

U)  Re  SmUh'a  S,  £.,  1901,  1  Ch.  689,  70  L.  J.  Ch.  273;  Re  Cliford,  1902, 
1  Ch.  87,  71  L.  J.  Ch.  10,  85  L.  T.  410. 

{k)  Re  Chaytor^i  SetOed  Estates  Act,  25  Ch.  D.  651,  53  L.  J.  Ch.  312,  50 
L.  T.  88. 

(Z)  Re  Oladttone,  1900,  2  Ch.  101,  69  L.  J.  Ch.  455,  82  L.  T.  515 ;  Re  Duke  of 
RuOancPs  S.  E.y  1900,  2  Ch.  206,  69  L.  J.  Ch.  603. 

(i7i)  As  to  conveyances  by  a  tenant  for  life  who  has  the  equitable  estate 
only,  see  post,  p.  150. 
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by  deed,  for  the  estate  or  interest  the  subject  of  the  settlement, 
or  for  any  less  estate  or  interest,  in  such  manner  as  to  give 
effect  to  the  transaction.  Such  deed,  to  the  extent  to  which  it 
is  intended  to,  and  can,  operate  under  the  Acts,  will  transfer 
the  land,  &a,  conveyed  thereby,  discharged  from  all  the  limita- 
tions, powers,  and  provisions,  of  the  settlement,  and  from  all 
estates,  charges,  and  interests,  subsisting  or  to  arise  there- 
under; except  estates,  interests,  and  charges,  having  priority 
to  the  settlement,  or  which  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of  the  deed ;  and 
subject  to  leases,  or  other  grants,  of  rights  or  privileges,  made, 
or  agreed  to  be  made,  for  value,  before  the  date  of  the  deed. 
Where  the  land  is  copyhold  or  customary,  the  deed  is  to  be 
entered  on  the  court  rolls  of  the  manor;  and  any  person,  whose 
title  under  the  deed  requires  to  be  perfected  by  admittance, 
is  to  be  admitted  accordingly  (S.  L.  Act,  1882,  s.  20). — The 
tenant  for  life  is  also  empowered  to  make  a  conveyance  or 
lease,  for  the  purpose  of  giving  effect  to  a  contract  made  by  a 
preceding  owner,  which,  if  made  by  the  latter,  would  have 
been  valid  as  against  his  successors  in  title  (S.  L.  Act,  1882, 
ss.  12,  31). 

The  tenant  for  life   can   make   a  conveyance  under  the  Jointure  and 
powers  described  in  the  preceding  paragraph,  discharged  from  P^^^^ 
a  jointure  (p.  413)  created  by  him ;  since  the  jointure  is  not  a  charpd. 
charge  for  money  actually  raised.     And  the  same  observation 
applies,  in  the  case  of  a  compound  settlement,  to  a  jointure 
created  by  a  preceding  owner,  under  an  earlier  deed  which  con- 
stitutes part  of  the  compound  settlement.     And  provisions  for 
the  raising  of  portions,  not  actually  raised,  are  similarly  dis- 
charged by  the  conveyance  of  the  tenant  for  life  (n).     The 
rights,  under  the  settlement,  of  the  jointresS)  or  the  persons 
entitled  to  portions,  will  have  effect,  in  such  case,  against  the 
capital  money  arising  through  the  sale  of  the  settled  land,  or 
other  dealings  therewith,  under  the  Acts  (p.  71). 

The  Acts  require  that  the  tenant  for  life,  before  making  a  Notice  to  be 
sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  JP^®**  ^ 
one  month's  notice  in  writing  to  each  of  the  trustees  of  the  *™^,°{. 
settlement — who  must  not  be  fewer  than  two,  unless  a  contrary 
intention  is  expressed  in  the  settlement — and  must  also  give 
the  like  notice  to  their  solicitor,  if  he  be  known  to  the  tenant 
for  life  (S.  L.  Act,  1882,  s.  45).     But  this  requirement  does  not 
apply  to  the  making  of  a  lease  for  a  term  not  exceeding  twenty- 
one  years,  at  the  best  rent  that  can  be  reasonably  obtained 
without  fine,  and  whereby  the  lessee  is  not  exempted  from 

(n)  JU  Marquis  of  Aileibury  and  Ijord  Iveaghy  1893,  2  Ch.  345,  62  L.J.  Ch. 
713,  69  L.  T.  101 ;  Re  Keek  cmd  HaH's  Contract,  1898,  1  Ch.  617,  67  L.  J.  Ch. 
.331,  78  L.  T.  287  ;  Re  Mundy  and  Roper's  Contraei,  1899,  1  Ch.  275,  68  L.  J. 
Ch.  135,  79  L.  T.  583  *,  and  see  S.  L.  Act,  1890,  s.  4,  pott,  p.  72. 
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punishment  for  waste.  Such  a  lease  may  be  made  without 
notice,  and  notwithstanding  that  there  are  no  trustees  of  the 
settlement  for  the  purposes  of  the  Acts  (S.  L.  Act.  1890,  s.  7). 
And  where  the  notice  required  by  the  Acts  is  notice  of  an  in- 
tention to  make  sales  or  leases,  it  may  be  notice  of  a  general 
intention — i.e.,  not  confined  to  a  single  proposed  transaction ; 
but  a  tenant  for  life  must,  on  request  of  a  trustee  of  the  settle- 
ment, furnish  to  him  such  particulars  and  information  as  may 
be  reasonably  required  by  him  from  time  to  time,  with  refer- 
ence to  transactions  effected,  or  in  progress,  or  immediately 
intended.  And  it  is  also  provided  that  any  trustee  may,  by 
writing,  waive  notice  in  any  particular  case,  or  generally,  or 
accept  less  than  a  month's  notice ;  and  that  a  person  dealing 
in  good  faith  with  the  tenant  for  life  is  not  to  be  concerned  to 
inquire  whether  the  requisite  notice  has  been  pfiven  to  the  trus- 
tees (S.  L.  Acts,  1882,-  s.  45  (3),  1884,  s.  5).  The  provision  last 
mentioned  applies  in  favour  of  a  lessee,  so  as  to  render  the  lease 
valid,  although  there  were  no  trustees  of  the  settlement  at  the 
time  when  the  lease  was  granted  ;  at  least,  if  the  lessee  had  not 
then  actual  notice  of  that  fact  (o).  And  a  purchaser  is  suffi- 
ciently protected,  if,  at  the  time  of  completion  of  his  purchase, 
there  are  trustees  of  the  settlement,  although  they  were  not 
appointed  till  after  the  contract  of  sale  ;  at  least,  if  he  has  not 
actual  knowledge  that  notice  under  the  Acts  has  not  been  given 
to  the  trustees  (p). 
Trustee*  of  the  The  trustees  of  the  settlement  for  the  purposes  of  the  Acts 
settlement.  are  (1)  the  persons  (if  any)  who,  under  the  settlement,  are,  for 
the  time  being,  trustees  with  power  of  sale  of  the  settled  land, 
or  with  power  of  consent  to,  or  approval  of,  the  exercise  of  such 
power— or  if  there  are  no  such  persons,  then  (2)  the  persons  (if 
any)  for  the  time  being,  who  are  by  the  settlement  declared  to 
be  the  trustees  thereof  for  the  purposes  of  the  Acts — or  if  there 
are  no  such  persons,  then  (3)  the  persons  (if  any)  who,  under 
the  settlement,  are,  for  the  time  being,  trustees  with  power 
of,  or  upon  trust  for,  sale  of  any  other  land  comprised  in  the 
settlement  and  subject  to  the  same  limitations  as  the  land  to 
be  sold,  or  with  power  of  consent  to,  or  approval  of,  the  exercise 
of  such  a  power — or  if  there  are  no  such  persons,  then  (4)  the 
persons  (if  any)  who,  under  the  settlement,  are,  for  the  time 
being,  trustees  with  future  power  of  sale,  or  under  a  future 
trust  for  sale,  of  the  land  to  be  sold,  or  with  power  of  consent 
to,  or  approval  of,  the  exercise  of  such  a  power,  and  whether  the 
power  or  trust  takes  effect  in  all  events  or  not— or  if  there  are 
no  such  persons,  then  (5)  persons  appointed  by  the  Court,  on 
the  application  of  the  tenant  for  life,  or  other  person  having  an 

— -  ■  -  —  — 

(o)  AfogridgeY.  Clapp,  1892,  3  Ch.  382,  61  L.  J.  Ch.  534,  67  L.  T.  100. 
(p)  Batten  v.  BusteU,  38  Ch.  D.  334,  67  L.  J.  Ch.  425,  58  L.  T.  271. 


ESTATES  IN  POSSESSION.  69 

interest  in  the  settled  land  under  the  settlement,  to  be  trustees 
of  the  settlement,  or  their  duly  appointed  successors  in  the 
office  (S.  L.  Acts,  1882,  ss.  2  (8),  38 ;  1900,  s.  16)  (q).  In  the 
case  of  a  compound  settlement,  if  the  estate  of  the  tenant  for 
life  arises  under  the  original  settlement  (p.  62),  the  trustees 
for  the  purposes  of  the  Acts,  also,  are  trustees  of  the  original 
settlement  (r)  ;  otherwise,  trustees  of  the  compound  settlement 
must  be  appointed  by  the  Court  (s). 

The  Acts  require  that  the  tenant  for  life,  in  exercising  his  Regard  to  be 
powers,  shall  have  regard  to  the  interests  of  all  parties  in-  ^^*^^  l^^ln 
terested  under  the   settlement,  as  if  he  were  a  trustee  for  ^  intereate  of' 
them  (ss).     But  it  is  provided  that  a  purchaser,  lessee,  mort-  »ll  parties, 
gagee,  or  other  person,  dealing  in  good  faith  with  the  tenant, 
shall,  as  against  all  parties  entitled  under  the  settlement,  be 
conclusively  taken  to  have  given  the  best  price,  consideration, 
or  rent,  as  the  case  may  require,  that  could  reasonably  be  ob- 
tained by  the  tenant,  and  to  have  complied  with  all  the  re- 
quisitions of  the  Acts  (S.  L.  Act,  1882,  ss.  53,  54).     Where, 
however,  the  transaction  is  not  entered  into  in  good  faith,  the 
tenant  for  life  may  be  restrained  from  carrying  it  out,  or  it  may 
be  set  aside  as  against  the  purchaser,  lessee,  &c.  (t);  and  the 
title  of  persons  claiming  under  the  latter  may  thereby  be  defec- 
tive (u). — Where  the  tenant  for  life  is  himself  the  purchaser, 
and  in  some  other  cases  of  dealings  with  him  with  respect  to 
the  settled  land,  the  trustees  of  the  settlement  stand  in  his 
place,  and,  in  addition  to  their  powers  as  trustees,  have  the 
powers  of  the  tenant  for  life  in  reference  to  negotiating  and 
completing  the  transaction  (S.  L.  Act,  1890,  s.  12). 

The  Acts  provide  that  the  capital  money — i,e.,  the  money  Payment  of 
produced  by  sale  of  the  settled  land  or  heirlooms,  or  received  capital  money 
as  a  fine  on  the  grant  of  a  lease,  or  for  enfranchisement,  &c.,  ^^^ 
or  raised  by  mortgage  under  the  Acts,  or  set  aside  under  a 
mining  lease,  or  on  the  sale  of  timber — shall  be  paid  either  to 
the  trustees  of  the  settlement  or  into  court,  at  the  option  of  the 

(q)  As  to  appointment  of  new  trustees,  see  post,  p.  157. 

(r)  Re  Keek  and  HaH't  Contract,  1898,  1  Ch.  617,  67  L.  J.  Ch.  331,  78  L.  T. 
287  ;  Re  Dtt  Cane  and  NetdefoUVs  Contract,  1898,  2  Ch.  96,  69  L.  J.  Ch.  393,  78 
L.  T.  458 ;  distinguishing  Re  TibbWs  S.  £\,  1897,  2  Ch.  149. 

(»)  Re  Marquis  of  AUesbury  and  Lord  Iveayh,  1893,  2  Ch.  345,  62  L.  J.  Ch.  713, 
69  L.  T.  101 ;  Re  Spencer's  H,  E,,  1903,  1  Ch.  76,  72  L.  J.  Ch.  59,  88  L.  T.  158 ; 
R€  ComtoaUis'West  and  Munro's  Contract,  1903,  2  Ch.  150,  72  L.  J.  Ch.  499,  88 
L.  T.  361. 

(m)  Hampden  v.  Earl  of  Buckinghamshire,  1893,  2  Ch.  531 ;  Re  Richai'dson, 
R,  V.  R,  1900,  2  Ch.  778,  791,  69  L.  J.  Ch.  804. 

(0  Dowager  Duchess  of  Sutherland  v.  Duke  of  Sutfierland,  1893,  3  Ch.  169,  63 
L.  J.  Ch.  946 ;  Chandler  v.  Bradley,  1897,  1  Ch.  315,  66  L.  J.  Ch.  214,  75  L.  T. 
581  ;  MiddUmas  v.  Stevens,  1901,  1  Ch.  674,  70  L.  J.  Ch.  320,  84  L.  T.  47. 

(u)  Re  Handrnfin  and  Wdcox's  Contract,  1902,  1  Ch.  599,  71  L.  J.  Ch.  263,  86 
L.  T.  246 ;  rf.  HurrcU  v.  Littlejohn,  1904,  1  Ch.  689. 
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tenant  for  life ;  and  where  it  has  been  paid  into  court,  it  may, 
if  the  Court  thinks  fit,  be  at  any  time  paid  out  to  the  trustees 
of  the  settlement,  for  the  purposes  of  the  Act  (S.  L.  Acts,  1882, 
B.  22  ;  1884,  s.  4 ;  ]890,  s.  14). — Money  paid  into  Court  under 
the  Lands  Clauses  Consolidation  Act,  1845  (p.  474),  or  any 
other  Act,  or  in  the  hands  of  trustees,  and  which  is  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  made  subject  to  a  settle* 
ment,  may  be  dealt  with  as  capital  money  under  the  Settled 
Land  Acts  (S.  L.  Act,  1882,  ss.  32,  33)  (v). 
Its  inv^tment  Subject  to  a  provision  that  money  arising  from  the  sale  of 
or  application,  heirlooms  may,  with  the  sanction  of  the  Court,  be  invested  in 
the  purchase  of  other  chattels,  to  be  held  on  the  same  trasts  as 
the  chattels  sold  (S.  L.  Act,  1882,  s.  37),  capital  money  is  to  be 
invested  or  applied — by  the  trustees  of  the  settlement  (where  it 
has  been  paid  to  them),  according  to  the  direction  of  the  tenant 
for  life  (w),  of  (in  default  thereof)  at  the  trustees*  discre- 
tion ;  or  under  the  direction  of  the  Court  (where  it  has  been 
paid  into  Court),  on  the  application  of  the  tenant  for  life  or  the 
trustees  (S.  L.  Act,  1882,  s.  22) — in  one  of  the  several  invest- 
ments or  modes  specified  in  the  Acts.  These  comprise  (1) 
Government  securities,  or  other  securities  on  which  trustees 
are  by  law  authorised  to  invest  trust  money  (p.  158);  (2)  securities 
authorised  by  the  settlement ;  (3)  bonds,  mortgage,  debentures, 
or  debenture  stock,  of  any  railway  company  in  the  United 
Kingdom,  incorporated  by  special  Act  of  Parliament,  and 
having  paid  a  dividend,  for  ten  years  next  before  the  invest- 
ment, on  its  ordinary  stock ;  (4)  the  discharge  of  incumbrances 
on  the  settled  land,  including  land-tax,  tithe  rent-charge, 
Crown  rent,  chief  rent,  or  quit  rent ;  (5)  the  payment  for  any 
improvements  authorised  by  the  Actp  (x)  ;  (6)  the  payment  of 
any  sum  for  equality  of  exchange,  or  partition,  of  settled  land ; 


{v)  Re  Meuhmzie'i  Trutti,  23  Ch.  D.  760,  52  L.  J.  Ch.  726,  48  L.  T.  936 ;  Be 
Maberley,  M,  v.  Jf.,  38  Ch.  D.  455,  56  L.  J.  Ch.  54,  55  L.  T.  164 ;  Rt  Mundy» 
Settled  h'ttatet,  1891,  1  Ch.  399,  60  L.  J.  Ch.  273,  64  L.  T.  29. 

(w)  Re  Hothamy  Botham  v.  Doughty,  1901,  2  Ch.  790;  1902,  2  Ch.  575, 
71  L.  J.  Ch.  789,  87  L.  T.  112. 

{x)  See  8.  L.  Act,  1882,  ss.  25,  30.  The  improvemeDts  authorised  by  this 
Act  are  referred  to  above  (p.  56),  in  connection  with  the  Impiovement  of  Land 
Act,  1864,  since  the  8.  L.  Act,  1882  (s.  30),  extends  the  provisions  of  the  Act 
of  1864  to  improvements  authorised  by  the  S.  L.  Act,  ]  882,  which,  substantially, 
include  those  specified  in  the  Act  of  1864.  Other  improvements  are  authorised 
by  the  S.  L.  Act,  1890,  s.  13  (including  the  rebuilding  of  the  principal  man.<iion- 
house  on  the  settled  land,  provided  the  sum  so  applied  do  not  exceed  half  the 
annual  rental  of  the  settled  land) ;  and  by  the  Housing  of  the  Working  Classes 
Act,  1890  (c.  70),  8.  74.  And  by  the  Settled  lAnd  Act  Amendment  Act,  1887 
(c.  30),  capital  money  may  be  applied  in  redeeming  a  rent-charge  for  an  im- 
provement authorised  by  the  S.  L.  Act,  1882.  And  by  the  Agricultural  Holdings 
Acts,  1883  (c.  61),  8.  29,  and  1900  (c.  50),  s.  3,  capital  money  under  the  S.  L.  Act, 
1882,  may  be  expended  in  payment  for  improvements  effected  by  a  landlord 
under  the  former  Act,  or  in  redemption  of  a  charge  for  such  improvements. 
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(7)  the  purchase  of  the  eeignory  of  any  part  of  the  settled  land 
being  freehold,  or  of  the  fee  simple  of  any  part  thereof  being 
copyhold,  or  of  the  reversion  in  fee  of  any  part  thereof  being 
leasehold  for  years  or  life ;  (S)  the  purchase  of  land  in  Eng- 
land, including  leaseholds  having  sixty  years  to  run,  or  mines, 
or  any  right  convenient  for  the  settled  land ;  (9)  payment  to 
any  person  absolutely  entitled ;  and  (10)  payment  of  costs 
(S.  L.  Acts,  1882,  Bs.  21,  23)  (y). 

As  regards  the  application  of  capital  money  in  payment  for  Payment  for 
an  improvement  under  the  Acts,  if  the  money  is  in  the  hands  i™Pfo^«nnent8 
of  the  trustees  of  the  settlement,  it  may  be  so  applied  by  them  Acts, 
(after  approval  by  them  of  a  scheme  for  the  execution  of  the 
improvement),  on  a  certificate  of  the  Board  of  Agriculture  that 
the  work,  or  part  of  it,  has  been  executed;  or  upon  a  like 
certificate  of  an  engineer  or  surveyor  nominated  by  the  trustees, 
and  approved  by  the  Board  of  Agriculture  or  the  Court;  or 
upon  an  order  of  the  Court.  Capital  money  in  Court  may  be 
applied  according  to  the  direction  of  the  Court,  in  payment 
for  the  improvement,  after  a  scheme  has  been  approved  by  the 
Court.  The  Court  may,  however,  order  capitij  money  to  be 
applied  in  payment  for  improvements,  notwithstanding  that 
a  scheme  was  not  previously  submitted  for  approval  to  the 
trustees  of  the  settlement,  or  to  the  Court  (S.  L.  Acts,  1882, 
8.  26  ;  1890,  s.  15). 

The  Acts  provide  that  capital  money,  or  the  securities  upon  Devolution  of 
which  it  is  invested,  are,  for  all  purposes  of  disposition,  trans-  cap»^  money 
mission,  and  devolution,  to  be  considered  as  land ;  and  are  ^  *"  **" ' 
accordingly  to  be  held  for,  and  to  go  to,  the  sama  persons 
successively,  and  in  the  same  manner,  and  for  and  on  th«  same 
estates,  interests,  and  trusts,  as  the  land  would  have  been  held 
and  have  gone,  under  the  settlement,  if  it  had  not  been  dis- 
posed of ;  and  the  income  of  the  securities  is  to  go  in  the  same 
way  as  the  income  of  the  land  would  have  gone,  if  the  land 
had  not  been  disposed  of  (S.  L.  Act,  1882,  s.  22  (5)  (6)  ).  And 
a  rent>charge  in  fee  simple,  reserved  on  a  grant  for  building 
purposes,  will  be  subject  to  the  same  interests  as  were  subsist- 
ing in  the  land  granted  (S.  L.  Act,  1890,  s.  9).  But  where 
capital  money  is  purchase-money  paid  in  respect  of  any  estate 
or  interest  in  land  less  than  the  fee  simple,  or  in  respect  of 
a  reversion  dependent  on  any  such  interest,  it  may  be  laid  out, 
invested,  accumulated,  and  paid,  in  such  manner  as,  in  the 
judgment  of  the  trustees  or  of  the  Court,  will  give  to  the 
parties  interested  in  that  money  the  like  benefit  therefrom  as 
they  might  have  had  from  the  interest  or  reversion  in  respect 


iy)  For  farther  provisions  as  to  payment  of  costs,  charges,  and  expenses, 
see  S.  L.  Act,  1882,  s.  47.  And  as  to  application  of  capital  money  in  payment 
of  estate  duty,  see  pott,  p.  221. 
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Settlement  of 
l&nd  acquired 
under  Acts. 


Powers  under 
Acts  not 
assignable. 


Cannot  be 
restricted. 


Provisions  of 
Acts  as  to 
powers  under 
bettlements. 


whereof  the  money  was  paid,  or  as  near  thereto  as  may  be 
(S.  L.  Act,  1882,  8.  34)  (z\ 

Land  acquired  by  parchase,  or  by  exchange,  or  on  partition, 
under  the  powers  given  by  the  Acts,  is  to  be  made  subject  to 
the  provisions  of  the  settlement,  as  nearly  as  circumstances 
permit,  and  is  to  be  settled  accordingly  (S.  L.  Act,  1882,  s.  24). 

The  powers  of  a  tenant  for  life  under  the  Acts  are  not 
assignable,  and  remain  exercisable  by  him  after  any  assign- 
ment, by  operation  of  law  or  otherwise,  of  his  interest  under 
the  settlement  (a) ;  and  a  contract  by  him  not  to  exercise  any 
of  his  powers  is  void.  Bat  if  he  has  assigned  his  estate  for 
value,  he  cannot  exercise  his  powers  under  the  Acts  (except 
powers  of  leasing,  where  the  assignee  is  not  in  actual  posses- 
sion of  the  land),  without  the  consent  of  the  assignee  (S.  L. 
Act,  1882,  s.  50  (1)  (2)  (3)).  It  is  provided,  however,  that 
an  instrument  whereby  a  tenant  for  life,  in  consideration  of 
marriage,  or  by  way  of  family  arrangement,  assigns  or  charges 
his  estate  under  the  settlement — not  being  a  security  for 
payment  of  money  advanced — is  to  be  deemed  one  of  the 
instruments  creating  the  settlement,  and  not  an  assignment 
for  value  within  the  meaning  of  the  foregoing  enactment 
(S.  L,  Act,  1890,  8.  4  (1)  )  (J). 

Any  prohibition,  limitation,  or  condition,  in  any  instrument, 
tending  or  intended  to  prevent  or  restrict  the  exercise  of  any 
of  the  statutory  powers,  or  as  an  inducement  to  abstain  from 
BVLckk  exercise,  is  void  as  far  as  it  might  so  operate.  And,  not- 
withstanding anything  in  a  settlement,  the  exercise  by  the 
tenant  for  life  of  any  power  under  the  Acts  is  not  to  occasion 
a  forfeiture  (S.  L.  Act,  1882,  ss.  51,  52)  (c). 

The  powers  given  by  the  Acts  do  not  prevent  or  aiSect  the 
exercise  by  a  tenant  for  life  (d),  or  by  trustees,  of  any  other 
powers,  given  by  a  settlement  or  by  statute  or  otherwise ;  save 
that,  where  there  is  a  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  the  Acts,  relative  to  any  matter  in 


(z)  Jle  GrijjUh'i  WtU,  49  L.  T.  161 ;  OoUreU  v.  CoUrell,  28  Ch.  D.  628, 54  L.  J. 
Ch.  417,  62  L.  T.  486. 

(a)  Lontdale  v.  Lowther,  1900,  2  Ch.  687,  69  L.  J.  Ch.  686,  83  L.  T.  312 ;  Re 
Mundy  and  Jioper's  Contract,  1899,  1  Ch.  275,  68  L.  J.  Ch.  135,  79  L.  T.  583; 
Jie  £arl4no't  Contract,  1903,  1  Ch.  382,  72  L.  J.  Cb.  214,  88  L.  T.  84. 

(6)  Re  Ihi  Cane  and  Nttdefd^i  Contract,  1898,  2  Ch.  96,  69  L.  J.  Ch.  393, 
78  L.  T.  458 ;  Re  Mundy  and  Roper' i  Contract,  iup» 

(e)  Re  Paget'*  Settled  Ettates,  30  Ch.  D.  161,  65  L.  J.  Ch.  42,  53  L.  T.  90;  In 
Re  Haynett,  Kemp  v.  Haynet,  87  Ch.  D.  306,  57  L.  J.  Ch.  519.  58  L.  T.  14 ;  J2^ 
Amet,  A.  v.  A,,  1893,  2  Ch.  479.  62  L.  J.  Ch.  685,  68  L.  T.  787 ;  Re  Edward*' 
Settlement,  1897,  2  Ch.  412,  66  L.  J.  Ch.  658.  76  L.  T.  774 ;  Re  Smith,  1899, 
1  Ch.  331,  68  L.  J.  Ch.  198,  80  L.  T.  218  ;  Re  Trenchard,  T,  v.  'l\,  1902,  1  Cb. 
378,  71  L.  J.  Ch.  178,  86  L.  T.  196. 

(<£)  LoflMdale  v.  Loiother,  sup.  n.  (a). 
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respect  of  which  the  tenant  for  life  exercises,  or  contracts  or 
intends  to  exercise,  any  of  the  powers  of  the  Acts,  the  pro- 
visions of  the  Acts  prevail ;  and,  in  such  case,  the  consent  of 
the  tenant  for  life  is  necessary  to  the  exercise  by  the  trustees 
of  the  settlement,  or  other  person,  of  any  power  given  by  the 
settlement  for  any  purpose  provided  for  in  the  Acts  (S.  L.  Act, 
1882,  s,  56)  (e). 

Expiration  or  Determination. — An  estate  for  life  expires  Modea  of  :— 
on  the   death  of  the  person  for  the  term  of  whose  life  it  is  death ; 
held,  whether  that  person  be  the  tenant  himself,  or  a  cestui 
que  vie. 

Where  the  estate  has  been  granted  subject  to  a  condition  operation  of 
subsequent,  or  subject  to  a  conditional  limitation,  it  may  be  condition  or 
determined  or  expire  according  to  the  terms  of  the  condition  ^^^f^^^] 
or  limitation  (pp.  34,  35).     But,  as  above  mentioned,  any  such 
condition  or  limitation  will  be  inoperative,  so  far  as  it  tends 
to  restrain  the  exercise  by  the  tenant  of  powers  given  to  him 
by  the  Settled  Land  Acts. 

An  estate  for  life  may  be   determined,  also,  through  its  merger. 
merger  in  another  estate  in  the  same  land  (p.  106),  where  it  is 
surrendered  (p. '312)  by  the  tenant,  or  in  some  other  event. 

Under  the  Cestui  Que  Vie  Act  (1707)  (c.  18),  any  person  Where  cestui 
who  is  entitled  in  succession,  after  the  expiration  of  an  estate  qv>evietobQ 
}mr  autre  vie,  may,  on  showing  ground  for  belief  that  the   ^®™®     ^    ' 
cestui  que  vie  is  dead,  obtain  a  judicial  order  for  the  production 
of  the  cestui  que  vie  by  the  tenant,  and  if  he  be  not  produced 
accordingly,  he  is  to  be  deemed  to  be  dead  (f). 


Sect.  VI. — Estate  for  Years. 

Creation. — An  estate  for  years  in  land  is  usually  created  Mode  of. 
by  lease — that  is,  grant  of  the  land,  inter  vivos,  for  the  term 
intended  to  be  created ;  followed  by  the  grantee's  entry  on  the 
land  (p.  309) — or  by  a  similar  gift  by  will,  with  the  like  entry. 
Under  the  common  law,  the  grantee  has  not,  until  he  has 
entered,  an  actual  estate  in  the  land ;  but  be  has  a  right  to 
enter,  and  thus  to  acquire  the  estate  granted  (^).  This  right, 
which  is  called  an  interesse  termini,  or  interest  in  the  term,  is  intcrtae 
a  right  of  property,  whereby  the  grantee  has  a  claim  against  termini. 


{e)  See  S.  L.  Act,  1884,  ss.  6  (2),  7,  as  to  the  application  of  the  above  enact- 
ment to  trusts  for  sale. 

(/)  See  Jie  Owe^i,  10  Ch.  D.  166,  48  L.  J.  Ch.  248 ;  Be  Pople,  40  Ch.  D.  589, 
68  L.  J.  Ch.  372,  60  L.  T.  668. 

(</)  Litt.  s.  58;  Co.  Litt.  46  a;  Wallis  v.  iJandt,  1893,  2  Ch.  75,  62  L.  J. 
Cli.  586,  68  L.  T.  428. 
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any  person  throngh  whom  his  entry  is  prevented  (A),  and 
which  is  transferable  by  him,  and  devolves  on  his  death,  &a, 
like  an  actual  estate.  The  grantee's  interest  is  of  this  nature, 
not  only  where  he  has  a  right  to  enter  immediately,  bat  also 
where  the  term  is  limited  to  commence  at  a  specified  future 
time;  in  which  case  he,  of  course,  cannot  enter  before  that 
time  (i).  Entry  is  not  requisite,  however,  to  vest  the  estate  in 
the  lessee,  where  it  is  created  by  an  instrument  having  effect 
under  the  Statute  of  Uses;  the  operation  of  which,  in  this 
respect,  is  explained  hereafter  (p.  316). 
Yearly  A  lease  whereby  land  is  demised  at  an  annual  rent  (whether 

tenancy  by      payable   quarterly   or  otherwise),  but   no   term    is   expressly 
limited,  impliedly  creates  a  tenancy  from  year  to  year(y). 
And,  in  some  other  cases,  noticed  hereafter,  a  tenancy  from 
year  to  year  arises  by  implication  of  law  (pp.  92,  189,  310). 
Ordinary  Estates  for  years,  created  by  leases  that  give  rise  to  the 

1^"^^"^  ordinary  relation  of  landlord  and  tenant,  are  distinguishable, 
dufingu^hed.  ^^  Bome  respects,  from  grants  of  land  for  long  terms  of  years, 
for  special  purposes.  Under  an  ordinary  lease  for  years,  the 
lessee  is  entitled  to  such  benefits  of  ownership  as  are  incident 
by  law  to  an  estate  for  years,  except  so  far  as  his  rights  may 
have  been  varied  by  covenants  contained  in  the  lease ;  and  he 
usually  holds  the  land  subject,  by  express  stipulation,  to  the 
payment  of  a  rent  to  the  lessor,  and  to  a  condition  for  for- 
feiture of  the  estate,  on  default  in  payment  of  the  rent  or  other 
breach  of  his  obligations  under  the  lease.  Under  a  grant  of 
land  for  a  long  term  of  years,  on  the  other  hand,  the  rights  of 
the  person  in  whom  the  laud  is  vested  for  the  term  are  limited, 
in  equity,  to  such  rights  as  are  expressly  conferred  on  him  by 
the  instrument  creating  the  term,  or  such  as  may  be  needed  to 
give  effect  to  the  purposes  for  which  the  term  was  created. 
No  rent  is  reserved;  and,  usually,  the  estate  is  granted  ex- 
pressly without  impeachment  of  waste ;  and  no  covenants  arid 
entered  into  by  the  grantee. 
Use  of  long  Long  terms  of  years  commonly  occur  in  settlements  of 

terms.  land;   being  vested  in  trustees,  for  the  purpose  of  enabling 

them  to  raise  money  for  the  payment  of  portions  to  children,  or 
other  sums  of  money  (see  hereon,  p.  359). — ^A  term  of  this  kind 
is  sometimes,  also,  created — though  rarely  in  modem  practice 
— by  way  of  mortgage  of  land,  instead  of  the  ordinary  mode  of 
mortgage  by  grant  of  the  fee  simple  of  the  land  (p.  191)  (k). 

(A)  Foa.  19 ;  OiUard  v.  Cheshire  Lines  Committee,  32  W.  R.  943. 

(0  Ck>.  Litt.  46  b ;  2  Bl.  Comm.  144 ;  Barton,  §  836. 

(j)  Richardson  v.  Langridge,  4  Tkant.  128,  L.  C.  R.  P.  4 ;  2>oe  d.  MaHin  v. 
WuUs,  7  T.  R.  83,  83. 

{k)  Ab  to  the  raising  of  money  due  ander  a  rent-charge  hj  grant  of  a  long 
term,  »eepost^  p.  239.  ...    . 
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Use  and  Ez^joyinent. — The  rights  and  duties  of  the  tenant  In  absence  of 
under  this  head  are  here  considered  with  reference  to  leases  ^^P*^^  *»''**®" 
whereby  the  ordinary  relation  of  landlord  and  tenant  is 
created;  and,  in  the  first  place,  so  far  as  these  rights  and 
duties  are  not  regulated  by  express  agreement  between  the 
landlord  and  tenant.  The  rules  applicable  in  the  latter  case 
extend  also  to  a  long  term  of  years  of  the  kind  last  described, 
so  far  as  their  application  is  consistent  with  the  purposes  for 
which  the  term  is  created. 

General  Rights. — Liability  for  Waste, — The  general  rights  Profits  or 
of  a  lessee  for  years  of  land  with  respect  to  the  profits  or  pro-  ^\^^' 
duce  of  the  land,  and  his  liability  for  voluntary  waste,  are  ^Mte/  ^ 
similar  to  the  rights  and  liability,  in  these  respects,  of  a  tenant 
for  life  (pp.  51,  52).     According  to  some  authorities,  it  is 
doubtful  whether  he  is  liable  for  permissive  waste  (l) ;  but  in 
modem  cases  it  has  been  held  that  a  tenant  for  years  is  liable 
for  waste  of  that  kind  (m).      It  seems,   however,   that  the 
liability  of  a  tenant  from  year  to  year,  in  this  respect,  is  some- 
what less  than  that  of  a  tenant  for  a  longer  termi  {n) ;  and 
that,  in  any  case,  the  liability  depends  in   some  degree  on 
the    condition    of    the    premises    at    the   commencement  of 
the  tenancy  (o). 

With  respect  to  the  property  in  things  severed  from  the  land  Rights  as  to 
— ^whether  accidentally,  or  by  the  wrongful  act  of  the  lessee —  **»»»?«  severed 
or  found  in  or  upon  the  land ;  and  as  regards  the  lessee's  right  game,  &c. 
of  killing  and  taking  game  on  the  land,  and  of  fishing,  the  law 
seems  to  be  the  same  as  in  the  case  of  an  estate  for  life  (see 
pp.  55,  56). 

ImprovemeTUs  by  Lessee. — By  the  general  common  law,  a  Common  law 
lessee  for  years  is  not  entitled,  as  against  the  lessor  or  any  *'  ***• 
other  succeeding  owner,  to  any  compensation,  or  charge  upon 
the  land,  for  improvements  eflEected  by  him ;  even  where  such 
improvements  are  of  a  permanent  character.  Nor  is  he  entitled, 
on  the  ground  of  his  having  no  claim  to  compensation,  to  re- 
move a  building  or  other  erection  (not  being  a  mere  fixture) 
added  by  him  during  the  term ;  for  such  removal  would  be  an 
act  of  waste  on  his  part. 


{I)  Qibt(m  y.   WelU,  1  B.  A  P.  N.  R.  290 ;  Heam  v.  Benbow,  4  Tannt.  764 ; 
Jane»  v.  Hill,  7  Taunt.  392 ;  ^.  Bewes  oo  Waste,  215. 

(m)  ffameU  v.  Maitfand,  16  M.  k  W.  257;  YdUttcly  v.  (7ofiwr,  11  Ex.  274  ; 
DavUt  V.  J)avi€9.  38  Ch.  1).  499,  57  L.  J.  Ch.  1093,  58  L.  T.  514. 

(n)  AuwyriK  v.  Joknaon,  5  C.  &  P.  239 ;  Leach  v.  Thomat,  7  C.  &  P.  327  ;  per 
Parke,  B.,  in  TeUowly  v.  Qcwer,  iupra, 

(o)  See  Co.  Litt.  53  a  ;.Bac.  Abr.  Wastei.    . 
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The  lessee  may,  however,  be  entitled  to  compensation  for 
improvements  by  special  local  custom ;  and  such  customs  exist, 
with  respect  to  agricultural  tenancies,  in  many  places  (p). 

As  regards  tenancies  for  years,  or  from  year  to  year,  {q) 
of  agricultural  and  pastoral  lands,  and  market  gardens,  the 
common  law  on  this  subject  is  altered  by  the  Agricultural 
Holdings  (England)  Acts,  1883  (c.  6 1),  and  1900  (c.  50).  These 
Acts  give  the  agricultural  tenant,  on  quitting  his  holding  at  the 
termination  of  the  tenancy,  a  right,  as  against  his  landlord,  to 
pecuniary  compensation  for  improvements  of  certain  specified 
kinds,  made  by  the  tenant  with  the  landlord's  previous  consent 
in  writing;  and  also  for  other  specified  improvements  made 
by  him,  not  necessarily  with  the  landlord's  consent ;  it  being 
required,  however,  that  the  execution  of  drainage  improve- 
ments (one  of  the  class  of  improvements  for  which  the  landlord's 
consent  is  not  requisite)  should  have  been  preceded  by  notice 
to  the  landlord ;  and,  with  some  exceptions,  the  improvements 
must  have  been  begun  more  than  one  year  before  the  termina- 
tion of  the  tenancy  (Act  of  1883,  ss.  1,  3,  59  ;  Act  of  1900,  s.  1). 
The  tenant  has,  also,  a  similar  right  to  compensation  for  im- 
provements made  by  a  preceding  tenant,  for  which  he  paid  the 
preceding  tenant,  compensation  with  the  landlord's  written 
consent  (Act  of  1883,  s.  56).  And  he  cannot  deprive  himself, 
by  agreement,  of  his  right  to  compensation  under  the  Acts ; 
though  the  parties  may  agree  as  to  the  terms  of  compensation 
(Act  of  1883,  ss.  8,  55).  In  default  of  agreement,  the  amounts 
of  the  compensation  is  to  be  ascertained  by  arbitration  (Act  of 
1900,  s.  2).  Where  notice  is  given  by  the  tenant  of  an  in- 
tended drainage  improvement,  the  landlord  may  execute  it 
himself,  and  charge  the  tenant  with  interest,  not  exceeding  £5 
per  cent,  per  annum,  on  the  outlay,  or  such  annual  instalments, 
payable  for  a  period  of  twenty-five  years,  and  to  be  recoverable 
as  rent,  as  will  repay  the  outlay  with  interest  at  the  rate  of 
£3  per  cent,  per  annum  (Act  of  1883,  s.  4). — A  tenant's  right 
to  compensation  under  these  Acts  does  not  prejudice  any  claim 
he  may  have,  by  custom,  agreement,  or  otherwise,  to  compen- 
sation in  lieu  of  that  given  by  the  Acts  (Act  of  1900,  s.  1  (5)  ). — 
Further  provisions  of  a  similar  nature,  for  the  benefit  of  tenants 
of  market  gardens,  have  been  made  by  the  Market  Gardeners' 
Compensation  Act,  1895  (c.  27). 

A  further  alteration  of  the  common  law  on  this  subject  has 
been  made  by  the  Allotments  and  Cottage  Gardens  (Compensa- 
tion for  Crops)  Act,  1887  (c.  26),  as  respects  tenancies,  for  any 
terms,  of  allotments  (i.e.,  parcels  of  land  of  not  more  than  two 
acres,  cultivated  as  gardens  or  farms),  and  cottage  gardens  (i.6., 


(p)  See  Woodfall,  ch.  20,  s.  5. 
{q)  Also  for  lives  ;  see  atUe^  p.  57. 
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such  allotments  attached  to  cottages).  The  Act  gives  the  tenant, 
on  the  expiration  of  the  tenancy  from  any  canse,  the  right, 
notwithstanding  any  agreement  to  the  contrary,  to  obtain  from 
the  landlord  compensation  in  money  (the  amount  to  be  settled 
by  arbitration,  if  the  parties  cannot  agi'ee  thereon)  for  growing 
crops,  including  fruit;  and  for  fruit  trees  and  fruit  bushes 
planted  with  the  landlord's  consent  in  writing ;  and  for  labour 
expended,  and  manure  applied,  since  the  taking  of  the  last 
crop,  in  anticipation  of  a  future  crop;  and  for  drains,  out- 
buildings, pig-styes,  fowl-houses,  and  other  structural  improve- 
ments, made  with  the  landlord's  written  consent.  The  right  to 
compensation  under  this  Act  excludes  the  right  to  any  com- 
pensation under  the  Agricultural  Holdings  (England)  Act,  1883. 

Rights  to  Fixtures, — Fixtures  (p.  4)  annexed  by  the  lessee.  General  rule. 
for  purposes  of  trade,  ornament,  or  domestic  use,  may  be  re- 
moved by  him,  or  by  his  personal  representative  after  his  death, 
or  by  an  assignee  of  the  estate,  during  the  term,  or  during  the 
continuance  of  the  possession  as  lessee  (r).  But  by  the  Agricul-  Under  Agri- 
tural  Holdings  (England)  Acts,  1883  (c.  61),  s.  34,  and  1900  (c.  f^ScKs^ 
50),  s.  4,  the  tenant  of  a  holding  to  which  these  Acts  apply,  may  and  1900. 
before,  or  within  a  reasonable  time  after,  the  determination  of 
his  tenancy,  and  upon  giving  a  month's  previous  notice  in 
writing  to  his  landlord,  and  provided  he  has  paid  all  rent  due, 
and  has  performed  all  his  obligations  under  his  tenancy,  remove 
any  engine,  machinery,  fencing,  or  other  fixture  which  he  has 
affixed  to  his  holding,  or  any  building  erected  by  him  thereon, 
or  which  he  has  acquired,  for  which  he  is  not  otherwise  entitled 
to  compensation,  and  which  has  not  been  affixed  or  erected 
pursuant  to  some  obligation,  or  instead  of  some  fixture  or 
building  belonging  to  the  landlord  (s).  But  this  right  of  re- 
moval is  subject  to  a  right,  which  the  Act  of  1883  gives  the 
landlord,  of  purchasing,  at  a  valuation  to  be  made  as  provided 
by  the  Act,  any  fixture  or  building  comprised  in  the  notice  of 
removal.  The  Market  Gardeners'  Compensation  Act,  1895  (c. 
27),  s.  3, extends  these  provisions  to  all  fixtures  or  buildings  affixed 
or  erected  by  the  tenant  to  or  upon  his  holding,  for  the  pur- 
poses of  his  business  of  a  market  gardener ;  and  authorises  the 
removal  by  such  a  tenant,  before  the  termination  of  his  tenancy, 
of  fruit  trees  and  fruit  bushes  planted  by  him. 

Rides  as  to  JEmblements. — Where  an  estate  for  years  deter-  General  rule. 
mines  by  the  completion  of  the  period  for  which  it  was  granted, 

(r)  Londim  and  Wettminster  Loan  a/nd  Diteount  Co.  v.  Drake^  6  C.  B.  N.  S. 
798,  810 ;  Leader  and  Holmwood,  6  C.  B.  N.  S.  546 ;  Barf  v.  Probyn,  64  L.  J. 
Q.  B.  557,  73  L.  T.  118 ;  Lamboum  v.  M'Lellan,  1903,  2  Ch.  268,  72  L.  J.  Ch. 
617,  88  L.  T.  748;  Amos  &  Ferrard,  Fixt.  c.  2  ;  c.  5,  p.  277. 

(«)  Mear$  y.  OaUender,  1901,  2  Ch.  388,  70  L.  J.  Ch.  621,  84  L.  T.  618. 
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the  lessee  is  not  entitled  to  emblements ;  a  rule  based  on  the 
view  that,  as  he  knew  the  expiration  of  his  term,  it  was  his  own 
folly  to  sow  where  he  could  never  reap  the  profits.  Nor  can  he 
claim  emblements  where  the  estate  determines  through  his  own 
act ;  as  by  forfeiture,  or  by  notice  given  by  a  tenant  from  year 
to  year  to  his  landlord.  Bnt  the  lessee  or  his  personal  repre- 
sentative is  entitled  to  emblements,  where  the  determination  of 
the  estate  occurs  at  a  time  that  could  not  be  previously  known 
to  the  lessee,  and  otherwise  than  by  his  voluntary  act ;  as  where 
land  has  been  demised  for  a  certain  term  if  the  lessee  should  so 
long  live,  and  he  has  died  before  the  expiration  of  the  period  ; 
or  where  an  estate  from  year  to  year  is  determined  by  notice 
given  by  the  landlord  to  the  tenant  (t), 
statutory  Under  the  Landlord  and  Tenant  Act,  1851  (c.  25),  s.  1, 

alterations,  however,  where  a  lease  of  a  farm  or  lands,  held  at  a  rack-rent, 
determines  through  the  death,  or  cesser  of  estate,  of  a  lessor 
who  is  entitled  for  his  life  or  any  uncertain  interest,  the  lessee 
is  entitled,  in  lieu  of  having  emblements,  to  continue  to  hold 
upon  the  terms  of  his  lease,  until  the  expiration  of  the  current 
year  of  his  tenancy.  And,  as  has  been  mentioned  (p.  77), 
the  tenant  of  an  allotment  or  cottage  garden  is  now  entitled, 
by  statute,  to  compensation,  on  the  expiration  of  his  tenancy, 
for  growing  crops. 
Local  ciiBtoms  Local  customs,  modifying  the  general  rule  of  the  common 
as  to  crops,  j^ii^  ^s  to  emblements,  exist  in  many  of  the  counties  of  England ; 
and  where  such  a  custom  exists,  the  lessee's  rights  are  regu- 
lated thereby,  unless  its  application  be  excluded  by  the  terms 
of  the  lease.  The  custom  is,  in  some  instances,  that  the  tenant 
may  take  the  crops  after  the  determination  of  the  term,  and, 
for  that  purpose,  may  retain  possession,  or  re-enter.  In  other 
instances,  the  incoming  tenant,  or  sometimes  the  landlord, 
takes,  at  a  valuation,  the  crops  raised  by  the  outgoing  tenant  (u). 

Ri^'htsto.  Title-deeds, — The  lease  by  which   an   estate  for  years  is 

created,  and  subsequent  documents  of  title  to  the  estate,  belong, 
in  general,  absolutely  to  the  person  in  whom  the  estate  is 
vested,  and  he  is  entitled  to  the  possession  of  them,  as  lessee 
in  possession  of  the  land.  These  rights,  however,  may  be 
subject  to  qualifications,  similar  to  those  which  may  apply  to 
the  rights  of  a  tenant  in  fee  simple  with  respect  to  deeds  and 
documents  of  title  (ante,  p.  42  ;  and  see  pp.  280,  281). — A  lessee 
is  not  entitled  to  the  possession,  during  the  term,  of  the  title- 
deeds  relating  to  the  lessor's  estate  out  of  which  the  lease  was 


(t)  Litt.  8.  68 ;  Co.  Litt.  55  b;  2  Bl.  Ck)mm.  145. 

{u)  Woodfall,  cb.  20,  s.  4.     Wiggkfworth  v.  Dalluon,  Doagl.  201 ;  S.C.,  1 
S.  L.  C.  628. 
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derived,  even  thoagh  the  term  be  of  great  length,  as  a  term 
for  a  thousand  years  {w). — The  lessor  is  not  entitled  to  the 
lease  after  the  expiration  or  determination  of  the  lessee's 
estate  (x), 

Express  Provisions  as  to  Use  and  Enjoyment, — As  regards  the  Vary  accord- 
stipulations  by  which,  in  a  lease,  the  lessee's  rights  of  use  and  ingt»  object 
enjoyment  are  commonly  regulated,  the  provisions  of  leases 
vary  according  to  the  subject  of  the  demise,  and  the  purpose  for 
which  the  lease  is  granted.  Of  the  several  kinds  of  leases, 
as  thus  distinguished,  building  leases,  occupation  leases,  and 
mining  leases  are  the  principal  instances. 

A  building  lease  is  a  lease  of  land — frequently  for  a  term  Building 
of  ninety-nine  years,  or  thereabouts,  but  sometimes  for  a  term  ^®*^®- 
of  such  length  as  to  be  practically  equivalent  to  a  perpetuity — 
at  a  rent  of  the  annual  value  of  the  land  (called  a  ground-rent); 
the  lessee  undertaking  to  erect  and  maintain  buildings  on  the 
land  ipcx). 

An  occupation  lease  is  a  lease  of  a  house  or  other  building,  Occupation 
or  of  a  farm — the  last  being  sometimes  called  a  farming  lease  lt^^<^- 
— granted  for  a  term  which,  in  general,  does  not  exceed  twenty- 
one  years,  and  at  a  rent  which  is  usually  the  full  annual  value 
of  the  building  or  land,  and  is  then  called  a  rack-rent. 

A  lease  of  minerals,  or  mining  lease,  usually  contains  Mining  lease. 
numerous  stipulations  respecting  the  working  of  the  mines, 
and  is  frequently  granted  subject  to  the  payment  by  the  lessee 
of  a  *  royalty,'  ie.,  a  fixed  sum  to  be  paid  in  respect  of  every 
ton,  or  other  certain  quantity,  of  minerals  raised ;  a  fixed 
rent  (sometimes  called  a  dead  rent)  being  also  commonly 
reserved  (y). 

Besides  the  reservation  to  the  lessor  of  a  rent,  or  royalty,  Reservations. 
to  be  paid  by  the  lessee,  a  lease  sometimes  contains  reserva- 
tions to  the  lessor  of  other  rights,  such  as  rights  of  way,  rights 
to  the  use  of  drains,  sporting  rights,  &c. 

Covenants  on  the  part  of  the  lessee,  whereby  he  incurs  Covenantn. 
obligations  to  the  lessor,  are  also  usually  inserted  in  a  lease ; 
and  though  an  agreement  for  the  grant  of  a  lease  do  not 
stipulate  for  the  insertion  of  any  covenants  in  the  lease,  the 
lessor  is  nevertheless  entitled  to  require  the  insertion  of  usual 
covenants  on  the  part  of  the  lessee  (z).  The  nature  and  terms 
of  the  various  covenants  usually  contained  in  leases  of  different 
kinds  are  stated  in  a  later  chapter,  in  which  the  usual  pro- 
visions of  leases  are  described  (p.  346).   It  may  be  here  mentioned, 

(w)  WUeman  v.  WesUand,  1  Y.  &  J.  117,  121 ;  Austin  y,  Croome,  Car.  k  M.  653. 

{x)  Ball  V.  Ball,  3  M.  A;  G.  242 ;  Elwtyrihy  v.  Sanford,  8  H.  &  C.  330. 

{xx)  See  8  Davidson,  Cony.  625,  note  (c). 

{y)  As  to  rents  generally,  see  pott,  pt.  ii.  cb.  3. 

(2)  Woodfall,  p.  185. 
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however,  that  the  following  are  ordinary  lessee's  covenants : — 
To  pay  the  rent  or  royalty  reserved  by  the  lease — though  the 
reservation  itself  implies  a  covenant  to  that  effect  (zz) ;  to  pay 
all  taxes,  rates,  and  outgoings,  except  landlord's  property  tax ; 
for  keeping  the  subject-matter  of  the  lease  in  repair,  refraining 
from  committing  waste  in  other  ways,  giving  up  possession  in 
proper  repair  on  the  determination  of  the  term,  and  permitting 
the  lessor  to  enter  and  view  the  state  of  repair.  Covenants 
as  to  insurance  by  the  lessee,  or  for  payment  by  him  of  the 
premiums  on  an  insurance  effected  by  the  lessor;  covenants 
restrictive  of  the  lessee's  right  to  assign  or  underlet  without 
the  lessor's  licence ;.  and  covenants  against  using  the  premises 
for  certain  trades  or  businesses,  or  other  specified  purposes,  are 
also  of  frequent  occurrence. 

The  lessee  is  liable  for  the  consequences  of  any  act  or 
omission,  whether  intentional  or  not,  contrary  to  the  terms 
of  any  of  his  covenants.  Usually,  in  practice,  the  lessee's 
covenants  are  so  framed  as  to  be  binding  on  him,  and  enforce- 
able after  his  death  against  his  estate,  throughout  the  term, 
even  though  he  or  his  representatives  should  have  assigned  the 
lease  to  another  person.  But  under  the  Law  of  Property 
Amendment  Act,  1859  (c.  35),  s.  27,  where  the  personal  repre- 
sentatives of  a  deceased  lessee  or  assignee  of  a  lease  have 
assigned  the  lease  to  a  purchaser,  after  satisfying  all  subsisting 
liabilities  under  the  lease,  and  setting  aside  a  sufficient  fund 
to  meet  any  future  claim  in  respect  of  a  fixed  sum  agreed  to 
be  laid  out  on  the  land,  they  will  not  be  personaUy  liable  in 
respect  of  any  subsequent  claim  under  the  lease,  by  reason  of 
their  not  having  retained  assets  of  the  deceased  to  satisfy  such 
claim.  But  the  statute  expressly  preserves  the  right  of  the 
lessor  to  follow  the  assets  of  the  deceased  into  the  hands  of 
the  persons  among  whom  they  may  have  been  distributed  by 
the  personal  representatives. 

In  consequence  of  the  lessee's  liability  for  breaches  of 
covenants  in  the  lease,  notwithstanding  its  assignment  to 
another,  he  is  entitled,  on  assigning  the  lease,  to  be  indem- 
nified by  the  assignee  against  such  liability  (a).  And,  in 
practice,  an  express  covenant  by  the  assignee  for  this  purpose 
is  usually  contained  in  the  instrument  of  assignment. 

In  addition  to  his  liability  to  indemnify  the  lessee,  the 
assignee  of  a  lease  is  liable  to  the  lessor  in  respect  of  certain 
covenants  entered  into  by  the  lessee.  Covenants  which  thus 
*run   with  the  land,'   are  sometimes   called   real  covenants. 


(a)  Foa,  120,  149. 

(a)  Sug.,  V.  &  P.  37;  MouU  v.  OarreU,  L.  R.  5  Ex.  132,  7  Ex.  101,  41 
L.  J.  C.  L.  (Ex.)  62 ;  Oooek  v.  CluUerlmck,  1899,  2  Q.  B.  148.  68  L.  J.  Q.  B. 
808,  81  L.  T.  9. 
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They  bind  the  assignee,  on  aoconnt,  it  is  said,  of  a  privity  of 
estate  existing  between  him  and  the  lessor,  notwithstanding 
that  there  is  no  actual  contract  between  the  lessor  and  the 
assignee  (5).  Hence,  the  lessor  may  have  a  right  of  action 
against  either  the  lessee  or  an  assignee  of  the  lease,  in  respect 
of  the  same  breach  of  covenant  (c).  There  is,  however,  a 
material  distinction  between  the  liability  of  the  assignee  and 
that  of  the  original  lessee.  The  assignee's  liability  to  the  lessor 
is  only  for  breaches  occurring  daring  the  time  that  the  term 
remuns  vested  in  him;  his  liability  to  the  lessor  therefore 
ceases  (except  for  previous  breaches)  upon  his  assigning  the 
lease  to  another  person  (d).  But  if  the  assignee  has  given  an 
express  covenant  of  indemnity  against  the  liabilities  under  the 
lease,  to  the  lessee  or  other  person  by  whom  the  lease  was 
assigned  to  him,  his  obligations  under  that  covenant  extend- 
to  breaches  of  covenants  in  the  lease  occurring  after  he  has 
assigned  the  lease  to  another  person.  He  is  usually,  therefore, 
expressly  indemnified  by  the  person  to  whom  he  assigns  against 
the  liabilities  under  tl>e  lease. 

Since  the  estate  of  a  lessee  for  years  vests  on  his  death  in  Lessee^s 
his  personal  representative,  the  latter  is  personally  liable  upon  ^"°°^tntive 
the  lessee's  covenants,  as  assignee  of  the  lease  by  operation  of  an  aasignee. 
law,  to  the  same  extent  as  an  assignee  by  express  transfer; 
save  that  he  may  claim  exemption  from  liability  for  rent,  so 
far  as  the  rent  exceeds  the  profits  of  the  land  which  he  has 
received,  or  with  reasonable  diligence  might  have  received  (e). 

The  lessor,  on  the  other  hand,  is  liable  to  an  assignee  of  Lessor's 
the  lease,  during  the  time  that  the  term  remains  vested  in  the  l>*^ility  to 
assignee,  in  respect  of  certain  covenants  entered  into  by  the  ^'Sa^ts. 
lessor;  for  the  rules  as  to  covenants  running  with  the  land 
apply  for  the  assignee's  benefit  as  well  as  the  lessor's.    And  the 
lessor  s  liability  upon  such  covenants  in  a  lease  under  seal 
continues,  notwithstanding  that  he  may  have  transferred  his 
reversionary  estate  as  lessor  to  another  person  (ee). 

Covenants  that  run  with  the  land,  at  common  law,  are  such  what  core- 
as  relate  to  anything  constituting  the  subject,  or  part  of  the  "^a^^  ™'* 
subject,  of   the  lease,  and  in   existence  at  the '  time   of  the  ^*  ***  " 

.demise.     Covenants  respecting  things  which,  though  not  in 
existence  at  the  time  of  the  demise,  afterwards  become  part 

----- - ~-  II  ■  I  ■     ■  I         Ml        ■ 

(6)  Spencer's  Case,  Rep.  pt.  5,  16  ;  S.C.,  and  notes,  1  S.  L.  C.  55 ;  Sug.  V.  and 
P.  582. 

(c)  Wpodfall,  287  ;  Foa,  149 ;  BreU  v.  Cumberland,  Cro.  Jac.  521. 

(d)  Pitcher  v.  Tavey,  I  Salk.  81 ;  Lekeux  v.  Ncuh,  2  Str.  1221 ;  Taylor  v. 
Shum,  I  Bos.  &  Pal.  21 ;  Ifarley  v.  King,  2  G.  M.  &  R.  18. 

(e)  Wms.  Exors.,  1634,  et  seq. ;  Woodfall,  325;  Foa,  401 ;  He  Botvet,  Strath- 
mwe  V.  Vane,  37  Ch.  D.  128,  57  L.  J.  Ch.  455,  58  L.  T.  309.  As  to  the  liability 
of  the  trustee  in  bankruptcy  of  a  lessee,  see  post,  p.  437. 

{ee)  Stuart  v.  J&y,  1904,  1  E.  B.  362. 
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of  the  subject  of  the  lease  (sach  as  a  covenant  to  keep  in 
Impair  hoases  to  be  built  on  land  demised),  also  run  with  the 
laud  at  law,  if  the  covenantor  has  covenanted  expressly  for 
himself  and  his  assigns.  Whether  such  covenants  will  run  with 
the  land  at  law,  if  not  expressly  extended  to  assigns,  seems  to 
be  doubtful  (/). 
luiiiMtc#«  of.  Covenants  by  the  lessee,  running  with  the  land  at  law, 

include  covenants  for  payment  of  rebt  and  taxes ;  to  repair  or 
leave  in  repair;  to  leave  tenant's  fixtures (^);  not  to  assign 
without  the  lessor's  consent  (h) ;  not  to  carry  on  certain  trades 
upon  the  land,  or  otherwise  restrictive  of  trading  on  the 
land  {%) ;  to  leave  lands  stocked  with  game  ;  to  cultivate  lands 
in  a  particular  manner  (y);  and  other  ordinary  lessee's  cove- 
nants (k).  Covenants  by  the  lessor,  which  run  with  the  land  at 
law,  include  covenants  for  title  or  quiet  enjoyment  (p.  278) ;  for 
renewal  of  the  lease ;  giving  the  lessee  the  option  of  purchas- 
ing the  freehold  ;  and  the  like  (k). 
What  cove-  But,  at  common  law,  the  assignee  is  not  bound,  even  though 

naiiudonot    the  lessee  has  covenanted  for  himself  and  assigns,  by  covenants 
run  with  land,  ^.j^^^  j^  ^^^  ^^^^^  ^  ^j^^  subject,  or  future  subject,  of  the 

demise ;  such  as  a  covenant  to  pay  a  sum  by  way  of  premium 
for  the  granting  of  the  lease ;  or  to  leave  movable  machinery, 
chattels,  &c.,  on  the  premises  on  the  expiration  of  the  term ; 
or  not  to  employ  certain  persons  as  workpeople  on  the  pre- 
mises ;  or  not  to  carry  on  a  trade  on  other  premises.  Nor  is  the 
assignee  entitled  to  the  benefit  of  any  covenant  not  relating  to 
the  subject,  or  future  subject,  of  the  demise,  entered  into  by 
the  lessor  (/). 
Rale  of  equity  But  even  though  a  covenant  in  a  lease  do  not  run  with  the 
hereon.  ^sjid  at  law,  yet,  if  it  is  a  merely  restrictive  covenant  (p.  40)  an 

assignee  of  the  lease  with  notice  of  the  covenant  is,  in  equity, 
bound  by  it ;  and  he  has,  in  equity,  the  benefit  of  such  a 
covenant  by  the  lessor  (m). 

( f)  Speneer^t  Cate^supra;  MinthvU  v.  Oaket,  2  H.  &  N.  793,  27  L.  J.  Bx.  194 ; 
WUliamM  v.  EarUt  L.  R.  3  Q.  B.  739,  37  L.  J.  Q.  B.  231 ;  Wett  v.  Dobb,  L.  R.  4 
Q.  B.  634,  20  L.  T.  737,  17  W.  R.  879 ;  Fleetwood  v.  HuU,  23  Q.  B.  D.  35,  58 
L.  J.  Q.  B.  341,  60  L.  T.  790 ;  Oegg  v.  BancU,  44  Cb.  D.  603,  59  L.  J.  Ch.  477, 
<f2  L.  T.  602 ;  White  v.  Southend  Hotel  Co^  1897»  1  Ch.  767,  774,  66  L.  J.  Ch. 
387,  76  L.  T.  273, 

(j7)  WUlianu  y.  EarU^  supra* 

(h)  Ibid. ;  and  see  Weit  v.  JDM^  supra. 

(t)  WoodfaU,  186,  738 ;  Fleetwood  v.  HuU,  Cltgg  v.  Hands,  WhiU  v.  Sou^t€nd 
Hotd  Oo»,  supra, 

iJ)  Hooper  y.  Clark,  L.  R.  2  Q.  B.  200,  36  L.  J.  Q.  B.  79. 

{k)  WoodfaU,  186-188 ;  Foa,  378,  379. 

(0  WoodfaU,  187;  Foa,  381. 

(m)  See  authorities  cited  ante,  p.  41,  note  (/) ;  Olegg  v.  Hands,  snpra,  n.  (f); 
JJoUoway  Brothers,  Ld,,  v.  BUI,  1902,  2  Ch.  612,  71  L.  J.  Cb.  818,  87  L.  T.  201. 
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Alienation. — A  tenant  for  years  may  in  general  alienate,  General  rule, 
either  inter  vivos  or  by  will,  for  the  whole,  or  any  part,  of  the 
term  remaining  unexpired.  Bat  trustees  and  others,  in  whom 
long  terms  of  years  are  vested  for  special  purposes,  are  not  at 
liberty  to  alienate  such  a  term,  except  for  the  purposes  for  which 
it  has  been  created. 

An  alienation,  inter  vivoSy  of  the  whole  term  remaining  un-  AaBignmenti.of 
expired,  is  called  an  assignment.     If  the  alienation  is  of  a  part  **""• 
only  of  the  unexpired  term,  it  is  called  an  underlease.     The  Underleaae. 
lessee,  in  the  latter  case,  becomes  in  his  turn  a  lessor,  since  the 
nnder-lessee  is  tenant  to  his  immediate  lessor,  and  not  to  the 
lessor  by  whom  the  original  lease  was  granted. 

The  position  of  an  under-lessee  is  different  from  that  of  an  Liabilities  of 
assignee  of  a  lease,  as  regards  personal  liability  for  breaches  of  ^^Jg^ee  and 
covenants  contained  in  the  original  lease.     The  original  lessor  J^eww,^'" 
has  no  right  of  action,  at  law,  against  the  under-lessee  per- 
sonally for  breach  of  covenant,  in  respect  of  an  act  done  by  hini 
contrary  to  the  terms  of  a  covenant  contained  in  the  original 
lease.    The  original  lessor's  remedy,  in  such  case,  is  against  the 
original  lessee,  who  is  liable  for  the  breach  of  the  covenant  (n). 
The  under-lessee  is  liable,  at  law,  only  to  the  immediate  lessor, 
and  only  for  breaches  of  covenants  contained  in  the  under- 
lease (o).     He  is  liable,  however,  in  equity,  to  be  restrained 
from  breach  of  a  restrictive  covenant,  contained  in  the  original 
lease,  and  of  which  he  had  notice  when  the  underlease  was 
granted  (p).     And,  as  will  be  seen  (p.  85),  a  forfeiture  of  the 
original  lease  may  be  enforced  against  an  under-lessee* 

The  lessee's  general  rights  of  alienation  may  be  qualified  by  Covenants 
a  covenant  on  his  part,  contained  in  the  lease,  restrictive  of  •*?*'^*i 

T        .•  ^To.'^  •/»j  J.  i.*    alienation, 

alienation,  or  of  alienation  for  specined  purposes,  or  to  parti- 
cular persons,  unless  by  licence  of  the  lessor.  The  lessor  may 
obtain  an  injunction  to  restrain  an  intended  alienation  in  breach 
of  such  a  covenant,  or,  if  the  alienation  has  been  effected,  may 
recover  damc^es  for  the  breach.  If,  however  (as  is  frequently 
the  case),  it  is  also  provided  that  the  lessor's  assent  to  an  aliena- 
tion shall  not  be  arbitrarily  withheld,  an  unreasonable  refusal 
of  his  consent  leaves  the  lessee  at  liberty  to  alienate  without 
the  lessor's  consent  (q).  The  Conveyancing  and  Law  of  Pro- 
perty Act,  1892  (c.  13).  s.  3,  provides  that  no  fine  or  snm  in 

(n)  Cf.  Bryant  v.  Hancock  «fc  Co,,  1898,  1  Q.  B.  716,  67  L.  J.  Q.  B.  517,  78 
L.  T.  397. 

(o)  Bcnner  ▼.  Tottenham  and  Edmonton  Perm,  Invat  and  BuUd,  Society,  1899, 
1  Q.  B.  161,  79  L.  T.  611,  68  L.  J.  Q.  B.  114. 

(p)  John  Brothers  v.  Holmes,  1900, 1  Ch.  188,  69  L.  J.  Ch.  149,  81  L.  T.  771. 

{q)  Trdoar  v.  Bigge,  L.  R.  9  Er.  151,  43  L.  J.  Ex.  95,  22  W.  R.  843 ;  Hyde  v. 
Warden,  3  Ex.  D.  72,  47  L.  J.  Ex.  D.  121,  37  L.  T.  667  ;  Sear  v.  House  Property 
and  Investment  Society,  16  Gb.  D.  387,  60  L.  J.  Ch.  77,  43  L.  T.  531 ;  Bates  y. 
Donaldson,  1896,  2  Q.  B.  241,  66  L.  J.  Q.  B.  78 ;  Young  v.  Ashley  Gardens  Pro- 
perties, Ld.,  1903,  2  Cb.  112,  72  L.  J.  Ch.  520,  88  L.  T.  641. 
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the  nature  of  a  fine  (except  a  reasonable  sum  for  legal  or  other 
expenses)  shall  be  payable — unless  by  express  stipulation  con- 
tained in  the  lease^~for  a  licence  or  consent  to  enable  the  lessee 
to  alienate  (r). 

Again,  an  estate  for  years  may  be  granted  subject  to  a  con- 
dition subsequent,  or  a  conditional  limitation  (pp.  84,  35),  pro- 
viding for  its  forfeiture  or  defeasance,  in  the  event  of  alienation, 
or  attempted  alienation,  contrary  to  the  terms  of  the  condition 
or  limitation.  An  alienation  by  the  lessee  in  breach  of  a  cove- 
nant restrictive  of  alienation  will  thus  cause  a  forfeiture,  under 
the  condition  of  re-entry  usually  contained  in  a  lease  (infra)  (s). 
But  no  restriction  on  alienation  contained  in  a  lease  wUl  affect 
such  rights  of  alienation  as  a  lessee  may  have  under  the  Acts 
next  mentioned  (see  p.  72). 

Alienation  under  Settled  Zand  Acts, — The  powers  given  by 
the  Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life  extend, 
as  has  been  seen  (p.  62),  to  a  tenant  for  years  determinable 
on  life,  and  not  holding  merely  by  lease  at  a  rent. 

Modes  of—  Bxpiration  or  Determination. — ^An  estate  for  years,  of 

tion^<rf"te^^      course,  expires  on  the  arrival  of  the  time  fixed  by  the  lease  as 


To  what 
estates  for 
years  appli< 
cable. 


(ii.)  Yearly 
tenancy  by 
notice. 


(iii.)  Under 
condition  of 
re-entry. 


i 


the  limit  of  its  duration. 

A  tenancy  from  year  to  year  may  (unless  the  parties  other- 
wise agree)  be  determined  by  either  the  landlord  or  the  tenant, 
at  the  expiration  of  any  year  of  the  tenancy,  by  notice  given  to 
the  other  party  half  a  year  before  the  end  of  the  current  year 
of  the  tenancy,  or  such  other  notice  as  may  be  expressly  agreed 
upon  by  the  parties  (^)— unless  it  be  a  tenancy  to  which  the 
Agricultural  Holdings  (England)  Act,  1883  (c.  61),  applies ;  in 
which  case,  a  year's  notice  is  substituted  by  the  Act  (s.  33)  for 
the  half-year's  notice,  except  where  the  parties  otherwise  agree 
in  writing.  A  quarterly,  monthly,  or  weekly  tenancy  may  be 
terminated  by  a  similar  notice,  equal  in  length  to  the  period  of 
the  tenancy  ;  or  (it  seems)  by  shorter  notice  on  either  side,  if 
it  be  of  reasonable  length,  in  the  case  of  a  monthly  or  weekly 
tenancy  (u). 

Where  an  estate  for  years  has  been  granted,  subject  to  a 
condition  of  re-entry  (p.  34)  in  some  specified  event  or  events, 

(r)  JU  Co9kU  OiMtraet,  1897,  1  Ch.  9,  66  L.  J.  Ch.  28,  75  L.  T.  365. 

(»)  Borrow  v.  Isaact  is  iSon«,  1891,  1  Q.  B.  417  ;  60  L.  J.  Q.  B.  179,  64  L.  T. 
686  ;  EoMUm  Tdegrajpk  Oo,  v.  DefU,  1899,  1  Q.  B.  835,  68  L.  J.  Q.  B.  564,  80 
L.  T.  459. 

{t)  Right  d.  Flower  v.  Dar^y,  1  T.  R.  159.  A  cnstomary  half-year  is  suffi- 
cient ;  Roe  d.  Durant  v.  Doe,  6  Biofr.  574  ;  Doe  d.  Bedford  [Duke  of)  v.  KighUey, 
7  T.  R.  63 ;  SandtU  v.  Franldin,  L.  R.  10  C.  P.  877,  44  L.  J.  C.  P.  216,  82  L.  T. 
309 ;  SideboUiam  v.  Holland,  1895,  1  Q.  B.  878,  64  L.  J.  Q,  B.  200,  72  L.  T.  62  ; 
Dixon  y.  Bradford,  dee.  Coal  Supply  AstocicUion,  1904,  1  E.  B.,  444. 

(u)  See  Foa,  477  ;.  Bowen  ▼.  Anderson^  1894  1  Q.  B.  164  ;  42  W.  B.  236. 
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it  may  be  determined,  on  breach  of  the  condition,  by  the  entry 
of  the  lessor,  or  of  a  person  claiming  under  him.  And  if  the 
condition  provide  that,  in  the  event  of  a  breach,  tbe  lease  shall 
be  void,  the  estate  determines  by  the  mere  effect  of  the  breach, 
without  entry,  if  the  lessor  elects  to  treat  the  lease  as  void  (y). 
The  determination  of  a  lessee's  estate  in  this  way  involves  the 
determination  of  the  estate  of  any  under-lessee  of  the  land  (w). 

Conditions  of  re-entry  are  usually  inserted  in  leases  that  Uaual  form  of  I 
give  rise  to  the  ordinary  relation  of  landlord  and  tenant ;  and,  condition.        / 
as  commonly  framed,  stipulate  for  the  determination  of  the  term 
in  case  of  tbe  non-payment  of  the  rent  within  a  limited  period 
(frequently  twenty-one  days)  after  it  has  become  due,  or  on 
breach  of  any  of  the  lessee's  covenants. 

At  common  law,  the  condition  could  not  be  enforced  in  case  Enforcement  / 
of  a  breach  by  non-payment  of  rent,  without  a  previous  demand  on  non-pay-   j 
of  the  rent,  either  upon  the  land  and  before  sunset  of  the  latest  °'®"*     ""*" ' 
day  for  its  payment,  or  in  such  other  manner  as  the  terms  of 
the  lease  required ;  or  unless  the  lease  expressly  authorised 
entry  without  a  previous  demand  (x).     But  under  the  Common 
Law  Procedure  Act,  1852  (c.  76),  s.  210,  if  half  a  year's  rent  is 
due,  the  lessor  may  enforce  a  right  of  re-entry  for  non-payment 
of  the  rent,  without  a  previous  formal  demand  or  entry,  on 
proving  that  no  sufficient  distress  was  to  be  found  on   the 
demised  premises  to  meet  the  arrears  of  rent. 

A  forfeiture  incurred  under  a  condition  of  re-entry  may  be  Waiver  of 
waived,  either  expressly  or  inagliedly,  by  the  person  entitled  to  forfeiture 
the  benefit  of  it.     If  a  lessor,  knowing  that  such  a  forfeiture  dition ; 
has  been  incurred,  does  any  act  whereby  he  acknowledges  the 
continuance  of  the  tenancy  at  a  later  period  (y)— -as  a  demand 
or  acceptance  of,  or  distress  for,  rent  accruing  due  after  the  for- 
feiture (z) — a  waiver  of  the  forfeiture  is  implied.     But  such  a 
receipt  of  rent  accrued  duQ  before  the  forfeiture,  is  not  an  im- 
plied waiver  (a).     And  where  the  breach  of  covenant  which  has 
caused  the  forfeiture  is  of  a  continuing  nature — as  a  breach  of 
covenant  to  repair — an  implied  waiver,  as  above,  will  have  effect 
only  up  to  the  time  when  the  continuance  of  the  tenancy  is 
thereby  acknowledged  (6). 

(v)  Co.  litt.  214  b ;  Liddy  v.  Kennedy,  L.  R.  5  H.  L.  134,  135, 20  W.  R  160 ; 
Davenpwrt  r.  Th^  Queen,  3  App.  Cas.  115,  128,  47  L.  J.  P.  C.  8,  37  L.  T.  727 ; 
see  In  re  Morrisk,  22  Ch.  D.  410,  48  L.  T.  303. 

{w)  1  Piatt,  102. 

(x)  Co.  Litt.  201  b ;  1  Wms.  Saand.  p.  434,  n. ;  PhiUips  v.  JBridge,  L.  R  9 
C.  P.  48,  43  L.  J.  C.  P.  13, 29  L.  T.  692 ;  l>oe  d.  ffarrit  v.  Mastert,  2  B.  &  C.  490. 

(y)  Dendy  v.  NiehoU,  4  C.  B.  N.  S.  376. 

{»)  Co.  Litt.  211  h ;  Doe  d.  N<uh  v.  Birch,  1  M.  &  W.  402,  iOS;  Doe  d.  OaU- 
haiue  Y.  JUe9,  4  Bing.  N.  C.  384. 

(a)  Price  y.  Worwoodt  4  H.  A;  N.  612. 

(()  Foa,  598 ;  PenUm  v.  BameU,  1898,  1  Q.  B.  276,  67  L.  J.  Q.  B.  11,  77 
L.  T.  645. 
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its  effect.  At  common  law,  if  a  lessor  expressly  waived  his  right  of  re- 

entry, or  gave  the  lessee  an  express  licence  to  commit  a  breach 
of  covenant,  the  right  of  re-entry  was  not  available  in  the  event 
of  any  subsequent  breach  of  covenant ;  since  it  was  held  that  a 
condition  could  not  be  expressly  apportioned,  or  waived  in 
part  (c).  But  this  rule  did  not  apply  to  the  case  of  an  implied 
waiver  (d) ;  and  the  Law  of  Property  Amendment  Acts,  1859 
(a  35),  ss.  1,  2,  and  1860  (c.  38),  s.  6,  have  provided  that  an 
express  waiver,  or  a  licence  to  commit  a  breach  of  covenant,  in 
any  particular  instance,  shall  not  prevent  the  enforcement  of 
the  condition  of  re-entry  in  case  of  a  subsequent  breach. 
Relief  against  By  the  early  common  law,  forfeitures  for  breach  of  condi- 
forfeiture.  ^{qj^  were  in  all  cases  enforceable.  But  in  course  of  time 
relief  was  given  by  courts  of  equity  against  forfeitures,  in  some 
cases  where  pecuniary  compensation  for  the  breach  of  duty 
causing  the  forfeiture  might  be  deemed  an  adequate  remedy. 
One  of  such  cases  was  the  forfeiture  of  a  lease  through  non- 
payment of  rent.  Under  the  Law  of  Property  Amendment 
Act,  1859  (c.  35),  ss.  4-6,  and  the  Common  Law  Procedure  Act, 
1860  (c.  126),  ss.  1,  2,  this  relief  is  not  to  be  granted  at  a  later 
period  than  six  calendar  months  after  the  lessee's  ejectment 
under  legal  process,  or  otherwise  than  on  payment  of  all  arrears 
of  the  rent  and  costs  (e).  Other  statutory  provisions,  now  re- 
pealed (/),  provided  for  relief,  under  certain  conditions,  against 
forfeiture  through  breach  of  a  covenant  respecting  insurance 
against  fire.  But,  prior  to  the  year  1882,  the  foregoing  were 
the  only  cases  in  which  the  Courts  could  grant  relief  against 
the  forfeiture  of  a  lease ;  for  the  equitable  principle  of  compen- 
sation was  considered  not  to  be  applicable  to  any  other  breach 
of  covenant,  however  trivial  the  breach  might  be;  and  the 
statutory  remedies  applied  only  in  the  cases  mentioned  (g), 
OunTeyancinff  Important  alterations  in  the  law  on  this  subject  have, 
aud*i892  a«  however,  been  made  by  the  Conveyancing  and  Law  of  Property 
to  relief  '  Acts,  1881  (c.  41)  and  1892  (c.  13).  By  the  first  of  these 
Jg*i^t^  Acts,  a  right  of  re-entry  or  forfeiture,  for  a  breach  of  any 
covenant  or  condition  in  a  lease,  is  not  enforceable  till  after 
service  by  the  lessor  on  the  lessee  of  a  notice  in  writing 
specifying  the  breach,  and  requiring  him  to  remedy  it,  if  it  is 
capable  of  remedy,  and  in  any  case  to  make  compensation  for 
it ;  and  failure  by  the  lessee  to  remedy  the  breach,  if  capable 

(e)  Dumpor't  Oa$e,  Rep.  pt.  4,  119  b;  S.  C.  1  S.  L.  C.  32. 

(d)  2  Piatt,  471,  citiog  Doe  ▼.  Woodhridge,  9  B  &  C.  376. 

(€)  Howard  v.  Fanihawe,  1895,  2  Ch.  681,  64  L.  J.  Ch.  666,  73  L.  T.  77. 

(/)  By  Conv.  and  L.  P.  Act,  1881  (c.  41),  8.  14. 

ig)  See  notes  to  Peachy  v.  Somerset^  2  L.  C.  Eq.  250 ;  Barrow  ▼.  Itaaet  drSorUt 
1891,  1  Q.  B.  417,  60  Xi.  J.  Q.  B.  179,  64  L.  T.  686 ;  Boitem  Tdeyraph  Co.  v. 
Dent,  1899,  1  Q.  B.  835,  68  L.  J.  Q.  B.  564,  80  L.  T.  459. 
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of  remedy,  within  a  reasonable  time,  and  to  make  reasonable 
compensation  in  money,  to  the  lessor's  satisfaction,  for  the 
breach  (s.  14  (1))  (A).  And  by  the  same  Act,  where  a  lessor 
is  proceeding,  by  action  or  otherwise,  to  enforce  a  right  of 
re-entry  or  forfeiture,  the  lessee  may  apply  to  the  Chancery 
Division  of  the  High  Court  for  relief ;  and  such  relief  (which 
the  Court  may  either  grant  or  refuse),  if  granted,  may  be 
awarded  on  such  terms  as  the  Court  thinks  fit  (s.  14  (2)  )  (i). 
These  provisions  apply  to  leases  made  either  before  or  after 
the  Act,  and  have  effect  notwithstanding  any  stipulation  to  f 
the  contrary.  And  (under  the  Act  of  1892)  the  word  lease  ' 
includes,  for  the  purposes  of  these  provisions,  an  agreement 
for  a  lease,  where  the  lessee  has  become  entitled  to  have  his 
lease  granted ;  and  the  term  underlease  has  a  similar  meaning 
(s.  5).  But  the  foregoing  provisions  do  not  extend  to  a  covenant 
or  condition  against  assigning,  underletting,  parting  with  the 
possession  of,  or  disposing  of  the  premises  leased  ;  nor  to  a  i 
condition  for  forfeiture,  on  the  lessee's  bankruptcy  or  any  1 
other  proceeding  having  effects  similar  to  those  of  bankruptcy  j 
(Act  of  1881,  a  2  (xv.)) — which  includes  liquidation  of  a  com- 
pany (j) — or  the  taking  in  execution  of  the  lessee's  interest,  if 
a  year  has  elapsed  since  the  bankruptcy  or  execution,  and  the  , 
lessee's  interest  has  not  been  sold  within  that  year,  and  the 
premises  leased  are  not  any  one  of  certain  kinds  (specified  in 
8.  2  (3)  of  the  Act  of  1892) ;  nor  to  a  covenant  or  condition  in 
a  mining  lease  for  allowing  the  lessor  to  have  access  to,  or 
to  inspect,  books,  accounts,  records,  weighing  machines,  or  other 
things,  or  to  enter  or  inspect  the  mine,  or  the  workings 
thereof  (Act  of  1881,  s.  14  (3H9);  Act  of  1892,  s.  2  (2)  (3)). 
And  they  do  not  affect  the  law,  as  previously  existing,  relative 
to  re-entry,  or  forfeiture,  or  relief,  in  case  of  non-payment  of 
rent  (Act  of  1881,  s.  14  (8)  )  (k). 

The  above-mentioned  Act  of  1892  provides  that  where  a  Relief  of 
lessor  is  proceeding,  as  above,  the  Court,  on  the  application  of  an<ie«'-leB»©e. 
an  under-lessee  of  the  whole  or  part  of  the  property  leased,  may 
make  an  order  vesting  the  same  in  the  under-lessee  for  the 
term  of  the  lease,  or  any  less  term,  not  being  a  longer  term 

(h)  As  to  the  form  and  contents  of  the  notice,  see  Woodfall,  370,  Foa,  602- 
G05,  and  cases  there  cited. 

(»)  Quilter  v.  Mapleton,  9  Q.  B.  D.  672,  62  L.  J.  Q.  B.  44,  47  L.  T.  561 ;  rA)ck 
T.  Pearee,  1893,  2  Ch.  271,  62  L.  J.  C^.  582,  68  L.  T.  569;  Jingers  v.  Rice,  1892, 
2  Ch.  170.  61  L.  J.  573,  66  L.  T.  640 ;  Bare  v.  Elms,  1893,  1  Q.  B.  604,  62  L.  J. 
Q.  B.  187,  68  L.  T.  223. 

(;)  Nortey  EttaU,  Ld.,  t.  Steiger,  1899,  2  Q.  B.  79,  68  L.  J.  Q.  B.  743,  80  L.  T. 
867  ;  Fryer  v.  KwarU  1902,  A.  C.  187,  71  L.  J.  Ch.  433,  86  L.  T.  242. 

{k)  See  also  s.  2  (1)  of  the  Act  of  1892  as  to  lei^sor's  rif^ht  to  recover  coitts 
and  expenses  of  wniver  of,  or  relief  af^^ainst,  forfeiture,  and  Nindy.  NineUenth 
Century  Building  Society,  1894,  2  Q.  B.  226,  63  L.  J.  Q.  B.  636,  hereon. 
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than  the  nndeivlessee  bad  under  his  sub-lease,  upon  such  terms 
as  the  Court  shall  thitik  fit  (s.  4).  This  enactment  extends  to 
cases  in  which  the  Court  would  have  no  power  to  grant  relief 
to  the  lessee  himself ;  and  it  enables  the  Court  to  give  relief  to 
an  under-lessee  against  a  forfeiture  of  the  head  lease  for  non- 
payment of  rent  (Z). 

An  estate  for  years  granted  subject  to  a  conditional 
limitation  (p.  35)  may  determine  through  the  operation  of 
the  limitation.  Thus,  a  lease  for  one  hundred  years,  if  A. 
shall  so  long  live,  is  determinable  by  the  death  of  A.  within 
that  period.  And,  sometimes,  a  lease  contains  a  proviso  for 
cesser  of  the  term,  making  it  determinable  at  the  option  of  the 
lessor,  or  of  the  lessee,  at  the  expiration  of  a  specified  portion 
(as  the  first  seven,  or  fourteen  years)  of  the  term  limited,  or  in 
some  other  event. 

Under  the  Satisfied  Terms  Act,  1845  (c.  112),  an  estate  for. 
years  in  land  of  freehold  tenure  ceases  to  exist,  if  it  becomes  a . 
satisfied  term.  A  term  is  said  to  be  satisfied  when,  having 
been  created  for  some  particular  purpose,  that  purpose  has 
been  wholly  fulfilled,  or  has  become  incapable  of  taking  effect, 
before  the  expiration  of  the  term  by  lapse  of  time  (m).  Prac- 
tically, the  only  terms  that  can  become  satisfied  are  long  terms 
of  years  created  for  securing  the  raising  or  payment  of  money 
(p.  74);  and  such  a  term  is  satisfied  when  the  security  is  dis- 
charged by  repayment  of  the  money,  or  the  raising  of  the 
money  by  means  of  the  security  has  become  unnecessary. 

Rrior  to  the  Act  above  mentioned,  a  term  did  not  deter- 
mine on  its  becoming  satisfied,  unless  it  had  been  granted 
subject  to  a  proviso  for  cesser  in  that  event,  or  was  sur- 
rendered. Otherwise,  the  owner,  for  the  time  being,  of  the 
reversion  expectant  on  the  determination  of  the  satisfied  term 
was  entitled,  in  equity,  to  the  term ;  which,  accordingly,  was 
held  for  his  benefit  by  the  person  in  whom  at  law  it  was  vested, 
and  was  technically  said  to  'attend  the  inheritance.'  On  a 
purchase  of  an  estate  of  freehold  in  land,  the  purchaser  usually 
caused  any  satisfied  term  that  might  be  existing  in  the  land  to 
be  assigned  to  a  trustee  in  trust  for  himself,  and  to  attend  the 
inheritance.  By  so  doing,  he  obtained  a  security  against  any 
secret  incumbrances  or  claims  to  which  the  freehold,  but  not 
the  term,  might  be  subject;  (n)  for  he  was  entitled  to  the 


(2)  Ck6imde^9  Sekod  y.  8eweU,  1894,  2  Q.  B.  906,  63  L.  J.  Q.  B.  820,  71  L.  T. 
88 ;  Immy  v.  Oakih^itt,  1897,  2  Q.  B.  218,  66  L.  J.  Q.  B.  544,  76  L.  T.  632 ; 
Oray  v.  BfrnmU,  1904, 1  K.  B.  601. 

(m)  See  2  pi.  1  Davidson,  Conv.,  806. 

(fi)  1  Orniie,  1. 12,  c.  3,  m.  6-^1 ;  Barton,  g  860,  n. 
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land,  for  the  remainder  of  the  term,  free  from  any  incumbrance 
or  claim  affecting  the  freehold  merely. 

Attendant  terms  were,  however,  fonnd  in  practice  to  be  a  Act  abolish, 
source  of  trouble  and  expense  in  the  transfer  of  land,  which  J°^  wtisfied 
more  than  counterbalanced  their  advant^es.  It  was  therefore 
provided,  by  the  Act  above  mentioned,  that  every  satisfied  term 
of  years  which,  on  the  31st  December  1845,  was  attendant  on 
the  inheritance  or  reversion  of  any  lands,  by  express  declara- 
tion or  by  construction  of  law,  or  which  should  thereafter 
become  so  attendant,  should  thereupon  absolutely  cease  and 
determine  ;  except  that,  if  attendant  by  express  declaration  on 
the  31st  December  1845,  it  should  thereafter  afford  to  every 
purchaser  the  same  protection  as  if  it  had  continued,  but  had 
not  been  thereafter  assigned  or  dealt  with  (o).  But  satisfied 
terms  in  land  of  copyhold  tenure,  or  in  leaseholds  for  years, 
where  the  term  has  been  created  by  underlease,  seem  to  be 
excluded  from  the  operation  of  the  Act  (p). 

An  estate  for  years  may  also  determine  through  its  merger  (vi.)  Merger. 
in  another  estate  in  the  land  (p.  106),  where  it  is  surrendered 
(p.  312)  by  the  lessee,  or  in  some  other  event. 

Under  the  Conveyancing  and  Law  of  Property  Act,  1881 C^"-)  Enlarge- 
(c.  41),  certain  terms  that  are  practically  equivalent  in  value  to  ™®"*  ^'  *®'°*' 
the  fee  simple,  may  be  enlarged  into  actual  estates  in  fee 
simple.  The  Act  provides  (s.  65)  that  where  an  unexpired 
residue,  of  not  less  than  two  hundred  years,  of  a  term  which, 
as  originally  created,  was  not  less  than  three  hundred  years,  is 
subsisting  in  land — without  any  trust  or  right  of  redemption 
affecting  the  term,  in  favour  of  the  freeholder  or  other  person 
entitled  in  reversion — and  without  any  rent,  or  with  merely  a 
peppercorn  rent  or  other  rent  having  no  money  value,  incident 
to  the  reversion,  or  having  had  a  rent  originally  so  incident 
which  subsequently  has  ceased  to  be  payable — then  (i.)  any 
person  beneficially  entitled,  in  right  of  the  terra,  to  possession 
of  the  land,  or  (ii.)  a  trustee  of  the  term,  or  (iii.)  one  in  whom 
the  term  is  vested  as  personal  representative  of  a  deceased 
person — whether,  in  any  of  these  cases,  the  term  is  subject  to 
any  incumbrance  or  not — may  make  a  declaration,  by  deed,  to 
the  effect  that  the  term  shall  be  enlarged  into  an  estate  in  fee 
simple ;  and  thereupon  the  term  shall  be  enlarged  accordingly, 
and  the  person  in  whom  it  was  previously  vested  shall  acquire 
and  have  an  estate  in  fee  simple  in  the  land,  including  the  fee 
simple  in  all  mines  and  minerals  (whether  the  term  was  created 

(o)  8  &  9  Vict.  c.  112.    See  Doe  d.  Clap  v.  Jtme*.  13  Q.  B.  774 ;  Anderson  ▼. 
Pignet,  L.  9.  8  Cb.  180,  42  L.  J.  Cb.  310,  27  L.  T.  740. 

{p)  See  8.  3  of  tbe  Act ;  Dart,  V.  &  P.  576,  677. 
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without  impeachment  of  waste  or  hot)  which  at  the  time  of 
enlargement  have  not  been  severed  in  right  or  in  fact,  nor 
severed  or  reserved  by  an  inclosare  Act  or  award.  The  de- 
claration, therefore,  is  virtually  a  conveyance  or  transfer  of 
the  fee  simple  from  its  previous  owner  (whose  consent  to  the 
transaction,  it  will  be  observed,  is  not  required)  to  the  owner 
of  the  term.  The  Act,  however,  provides,  in  effect,  that  the 
fee  simple,  so  acquired,  shall  be  subject  to  all  such  trusts, 
powers,  executory  limitations  over,  rights,  and  equities,  and  to 
all  the  same  covenants  and  provisions  relating  to  use  and 
enjoyment,  and  obligations  of  every  kind,  as  the  term  would 
have  been  subject  to  if  it  had  not  been  so  enlarged  {q).  And 
the  Conveyancing  Act,  1882  (c.  39),  provides  (s.  11)  that  a 
term  shall  not  be  capable  of  enlargement,  as  above,  if  it  is 
liable  to  be  determined  by  re-entry  for  condition  broken,  or  if 
it  is  created  by  sub-demise  out  of  a  superior  term,  which  is 
itself  incapable  of  being  so  enlarged. 


Modes  of. 


Righte  of 
tenant  as  to. 


Sect.  VII. — Estate  at  Will. 

Creation. — Ani  estate  at  will  may  be  created  by  a  grant, 
upon  the  express  terms  that  the  grantee  shall  hold  as  tenant 
at  will,  followed  by  hiB  entry  upon  the  land  (r).  And  a  mere 
permission  to  occupy,  or  a  grant  which  is  not  made  in  such 
form  as  to  create  an  estate  for  life,  and  does  not  expressly 
limit  any  term,  will  create,  on  entry  by  the  grantee,  an  estate 
at  will ;  unless,  by  reason  of  the  reservation  of  a  rent,  or  some 
other  circumstance,  a  tenancy  from  year  to  year  is  created 
(pp.  74,  92)  (s). 

Use  and  Enjoyment. — The  tenant's  rights  of  use  and 
enjoyment,  so  far  as  they  are  not  regulated  by  express  agree- 
ment between  the  parties,  are  similar  to  the  rights,  in  this, 
respect,  of  a  tenant  for  a  term  of  years;  except  that  the 
Agricultural  Holdings  Acts.  1883  to  1900  (p.  76),  do  not 
apply  to  tenancies  at  will.  But  a  tenant  at  will  is  not  liable 
for  permissive  waste  (t).  And  he  is  entitled,  on  determination 
of  the  estate,  to  the  emblements  produced  by  his  sowing,  if 
the  estate  be  put  an  end  to  by  the  act  of  the  grantor,  or  by 

{q)  Re  Smith  and  StoU,  29  Ch.  D.  1009,  48  L.  T.  512 ;  Re  Chapman  and  Hobbs, 
29  Ch.  D.  1007,  64  L.  J.  Ch.  810. 

(r)  2  Bl.  Comm.  145 ;  RiehanUon  ▼.  Langridgt,  4  Taont.  128,  L.  C.  R.  P.  4. 

(«)  Doe  d.  Evil  V.  Wood,  14  M.  k  W.  682,  687.  As  to  an  esUte  at  will  under 
the  Statute  of  Frauds,  in  the  case  of  a  leai>e,  &c.,  made  by  parol  only,  and  the 
present  l»w  on  thin  subject,  see  jK>i<,  p.  310. 

(f)  Counte»$  of  Shrewhurjf$  Cat,  Rep.  pt.  6,  13  a ;  ffameU  r,  Maitiand,  16 
M.  &  W.  257. 
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bis  death ;  and  if  the  estate  be  determined  by  the  tenant's 
death,  his  personal  representative  has  the  same  right.  Bat 
the  tenant  has  no  right  to  emblements  if  he  determine  his 
estate  by  his  own  act  {u). 

Alienation. — A  tenant  at  will  cannot  effectually  alienate  No  right  of. 
his  estate;   for,  thoagh  his  alienation  is  binding  as  against 
himself,  it  does  not  bind  the  graivtor  of  the  estate,  who  may 
treat  the  alienee  as  a  trespasser  (v). 

Determination. — The  grantor  of  an  estate  at  will  may  Modes  of. 
determine  the  estate  by  express  notice  to  the  tenant,  to  that 
effect ;  or  by  doing  some  act  as  owner  of  the  land — ^as  entering 
and  cutting  timber,  distraining  for  rent,  or  granting  an  estate 
in  possession  in  the  land ;  such  acts  not  being  consistent  with 
the  continuance  of  the  estate.  The  tenant  may  determine  the 
estate  by  notice  to  the  grantor,  and  giving  up  possession ;  or 
by  assigning  the  estate ;  or  by  some  act  of  ownership  (as  the 
commission  of  waste)  inconsistent  with  his  estate.  And  the 
estate  determines  by  the  death  of  either  the  grantor  or  the 
tenant;  and  through  its  merger  in  another  estate  in  the 
land  {w). 

Sect.  VIII. — Estate  at  Sufferance. 

Coninieneement. — This  interest  arises  through  the  con-  Mode  of. 
tinuance  of  a  person  in  possession  of  land,  which   he   has 
previously  held  by  a  lawful  title,  after  the  determination  of 
such  title,  and  without  the  consent,  either  express  or  implied, 
of  the  person  next  entitled  to  the  possession.     The  latter  may, 
at  any  time,  proceed  to  recover  possession  of  the  land ;  but  Position  of  ' 
he  cannot,  before  making  entry,  treat  the  tenant  as  a  tres-  tenant. 
passer  (x).    An  exception  has  been  made  to  this  rule,  however, 
by  the  Cestui  Que  Vie  Act,  1707  (c.  18),  in  the  case  of  a  tenant 
pur  autre  vie  who  continues  in  possession  after  the  determina- 
tion of  his  estate,  without  the  express  consent  of  the  person 
next  entitled.     The  Act  provides  (s.   5)  that  the  tenant  so 
continuing  in  possession  shall  be  adjudged  a  trespasser,  and 
may  be  proceeded  against  accordingly. 

(«)  2  Bl.  Comm.  146 ;  Co.  Litt.  53. 

(v)  2  Bl.  Comm.  145  ;  1  Crnise,  t.  9,  c.  1,  8.  7  ;  Doe  d,  Ooody  v.  Carter,  9  Q.  B. 
863. 

(v)  Co.  Litt.  65  b,  57  a,  67  b  ;  2  Bl.  Comm.  146  ;  Ball  v.  OuUimore,  2  C.  M. 
ft  R.  120;  Pinkan^  v.  Sihuter,  8  Bx.  768 ;  Jarman  ▼.  Halt,  1899,  1  Q.  B.  994, 
68  L.  J.  Q.  B.  681. 

{x)  Co.  Litt.  57  b  ;  2  Bl.  Comm.  150. 
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Liable  to  liabilities  of  Tenant. — A  tenant  at  sufferance  is  not  en- 

aocouotand  titled  to  emblements,  on  the  determination  of  his  estate  (y). 
for  damages,  jj ^  jj^^j^  indeed,  be  made  to  pay  compensation  for  his  use  and 
occupation  of  the  land  (2;).  And  by  the  Landlord  and  Tenant 
Act,  1730  (c.  28),  s.  1,  a  tenant  for  life  or  years,  or  a  person 
claiming  under  him,  who  wilfully  holds  over  after  determina- 
tion of  his  term,  and  after  demand  made  and  notice  in  writ- 
ing given  by  the  person  next  entitled  to  the  possession,  for 
delivery  up  of  the  possession,  is  liable  to  pay  such  person  at 
the  rate  of  double  the  annual  value  of  the  land,  for  the  time 
it  is  detained.  And  by  the  Distress  for  Bent  Act,  1737  (c.  19), 
s.  18,  any  tenant  holding  at  a  rent,  who,  having  power  to 
determine  his  lease,  gives  notice  to  quit,  and  does  not  give  up 
possession  at  the  time  mentioned  in  such  notice,  is  liable  to 
pay  double  the  former  rent,  during  the  time  he  continues  in 
possession. 

No  right  of.  Alienation. — A  tenant  at  sufferance  cannot  make  (except 

as  against  himself)  any  alienation  of  the  tenancy  (a). 

Modes  of.  Determination. — This  interest  is  determined  by  the  eject- 

ment of  the  tenant.  It  may  be  enlarged  into  a  tenancy  at 
will,  by  the  consent  of  the  person  next  entitled  to  the  posses- 
sion to  the  tenant's  continuance  in  possession.  And  a  tenancy 
at  sufferance  arising  through  the  continuance  in  possession  of 
a  tenant  who  has  held  at  a  rent  for  a  term,  is  enlarged,  by 
implication,  into. a  tenancy  from  year  to  year,  by  the  landIord*s 
acceptance  of  rent  from  the  tenant,  after  the  expiration  of  the 
term  (6). 

iy)  Doe  d,  BenndL  ▼.  Turner,  1  1IL,kVf,  226,  235 ;  Yin.  Abr.  Emblements, 
873. 

(s)  Bayley  y.  Bradley,  6  C.  B.  396 ;  Leigh  ▼.  I>iehe9on,  15  Q.  R  D.  60,  64  L.  J. 
18,  50  L.  T.  124. 

(a)  ShopUnd  y.  RyoUr^  Cro.  Jac.  55 ;  Yin.  Abr.  Estate,  418. 

(6)  Doe  d.  Riffge  v.  Bdl,  5  T.  R.  471 ;  S.C.,  2  S.  L.  C.  119. 


CHAPTER  IV. 
ESTATES  IN  EXPECTANCY. 

DeflnitioxL — An  estate  in  land  may  be  said  to  be  in  ex-  £«tote  in 
pectancy,  when  the  owner  has  no^he  immediate  possession  «xpectRiicy 
and  enjoyment  of  the  land,  but  is  entitled  thereto  at  a  future  ^  "^  ' 
time,  (a) 

Classifioation. — The  term  estate  in  expectancy  is,  in  strict-  Vested  or 
ness,  applicable  only  to  vested  estates  in  expectancy,     ^q  contingent, 
estate  is  vested,  when  the  person  entitled  thereto  is  certain 
(i.e.,  is  in  existence  and  is  ascertained),  and  his  title  as  owner 
is  not  contingent  on  the  happening  of  some  future  and  un- 
certain event;  while  his  right  of  possession  may  be  either 
immediate  or  in  expectancy.    An  interest  limited  to  a  person 
unborn  or  unascertcdned,  or  to  a  person  on  the  happening  of 
an  uncertain  event,  is  not  ownership,  but  is  a  contingent 
interest,  or  right  of  future  ownership,  merely,  so  long  as  the 
uncertainty  continues  as  to  the  person  entitled,  or  as  to  the 
event  on  which  the  title  depends.     Such  interests,  however, 
are  commonly  treated  as  belonging  to  the  class  of  estates  in 
expectancy  (&) ;  being  subject,  in  some  respects,  to  the  rules 
that  apply  to  vested  estates  of  that  class.     According  to  this 
classification,  estates  in  expectancy  comprise  estates  in  re-  Reversions, 
version,  or  reversions ;  estates  in  remainder,  or  remainders ;  remainders, 
and  executory  interests.    A  reversion  must  necessarily  arise  j^terests^'^'^^ 
as  a  vested  estate ;  but  a  remainder,  or  an  executory  interest, 
may  be  created  either  as  a  vested  estate,  or  as  a  contingent 
interest  (c). 

It  may  be  here  observed   that  a  mere  expectation,  or  Expectancies 
possibility,  of  acquiring  or  succeeding  to  real  or  personal  ^***®'  **^*" 
estate,  not  being  an  interest  arising  under  an  operative  in-  ®****®"" 
strument — as  the  expectation  of  a  gift  under  the  will  of  a 
living  person,  or  of  succeeding  to  real  estate  as  heir-at-law,  in 
case  a  living  person  shall  die  intestate — ^is  not  an  actual  right 

(a)  See  2  BI.  Comm.  163;  2  Cruise,  t.  16,  o.  1,  s.  1. 

(6)  See  Feame,  C.  R.  1 ;  2  Bl.  Comm.  e.  11. 

(c)  Fearne,  C.  R.  1,  2  ;  2  Prest.  Abstr.  118 ;  1  Prest.  Estates,  75. 
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of  property.  Nevertheless,  a  contract  for  the  transfer  of  such  an 
expected  interest,  should  it  become  a  right  of  property,  is  valid 
in  equity,  if  made  for  valuable  consideration  (cc).  A  mere 
expectation  of  succession  to  an  estate  tail,  as  heir,  cannot, 
however,  be  barred  under  the  Fines  and  Eecoveries  Act,  1833 
(c.  74 ;  see  s.  20). 


Hevenion 
defined. 


Reversioner. 


Particular 
«8tftte. 


Arises  by 
operation  of 
law. 


Reversion  on 
e<«tAte  for 

VtiHrtf. 


Sect.  I. — Eeversions. 

Definition. — An  estate  in  reversion,  or  a  reversion,  is  that 
estate  which  remains  in  an  owner,  upon  the  grant  of  a  part  of 
his  estate — that  is,  an  estate  less  in  quantity  than  his  own, 
and  taking  effect  out  of  it-^to  another  person.  It  is,  in  legal 
effect,  the  same  estate,  in  extent  or  duration,  as  before  the 
grant;  and  it  includes  the  right  to  the  enjoyment,  on  the 
termination  of  the  estate  granted,  of  those  incidents  of  owner- 
ship which  belong  to  that  estate  by  virtue  of  the  grant  (d). 

The  owner  of  an  estate  in  reversion  is  commonly  called  a 
reversioner;  and  he  is  technically  said  to  be  entitled  'ex- 
pectant on,'  or  '  expectant  on  the  determination  of,'  the  estate 
granted.  The  latter  estate  is  called  the  particular  estate  («). 
The  grantee  of  the  particular  estate  holds  of  the  reversioner, 
as  his  tenant  (pp.  13,  14). 

Creation.— A  reversion  arises  by  operation  of  law,  as  a 
consequence  of  the  grant  of  an  estate  of  less  extent  than  that 
of  the  grantor.  If  a  tenant  in  fee  simple  makes  a  grant  of 
any  smaller  estate ;  or  if  a  tenant  in  tail  grants  any  estate  less 
than  the  fee  simple — ^and  not  being  a  base  fee  (/) — or  if  a  tenant 
for  life  makes  a  lease  for  any  term  of  years,  or  at  will ;  or  if  a 
tenant  for  a  term  of  years  grants  a  shorter  term,  or  an  estate 
at  will — the  grantor  in  each  case  retains  bis  former  estate  as  an 
estate  in  reversion.  And  where  he  grants  a  series  of  such 
estates — that  is,  each  smaller  than  his  own  (p.  99) — he  has  the 
like  estate  in  reversion  expectant  on  the  determination  of  the 
last  in  the  series  of  the  estates  granted. 

Where  the  owner  of  an  estate  of  freehold  grants  an  estate 
for  years,  or  other  chattel  interest,  to  another,  the  grantor 
remains  seised  of  the  land,  in  the  feudal  sense,  though  the 


{ee)  Warmttrey  ▼.  TanJUHd,  1  Ch.  R.  29,  1  L.  G.  Eq.  91  ;  Bicldey  ▼•  Newland^ 
2  P.  Wms.  182 :  lU  EUenborottgh,  1903,  1  Gh.  697,  72  L.  J.  Gh.  218,  87  L.  T. 
714.  As  to  the  effect  of  such  a  contract  at  law,  see  Cooke  v.  Fidd,  16  Q.  B. 
460.  It  was  Dot  within  the  st.  32  Hen.  VIII.  c.  9,  against  sales  of  pretended 
rights  or  titles,  which  has  been  repealed  by  the  Land  Transfer  Act,  1897 
(c.  65),  8. 11. 

(<£)  Go.  Litt.  22  b ;  2  Bl.  Gomm.  175. 

{e)  Go.  Litt.  22  b,  142  b ;  2  Bl.  Gomm.  165. 

(/)  Litt.  s.  650;  Ca$e  o/Finet,  Rep.  pt  3,  84  a. 


ESTATES  IN  EXPECTANCY.  95 

lictual  possession  is  in  the  grantee  (p.  34);  and  by  virtue  of 
such  seisin,  the  grantor  may  transfer  his  reversion  in  the 
manner  applicable  at  common  law  to  estates  in  possession 
.(P-308). 

If  a  reversioner  grants  an  estate  of  less  extent  than  his  Grant  by 
reversion,  the  estate  so  granted  is  the  reversion  immediately  r^*"!J^^^.^^ 
expectant  on'  the  particular  estate  previously  created ;  but  is  lease  of  re-* 
itself  a  particular  estate  with  respect  to  the  reversion  remain-  version, 
ing  in  the  grantor.     For  example,  if  A.,  tenant  in  fee  simple, 
grants  to  B.  for  life,  or  for  a  term  of  years,  and  afterwards 
grants  to  C.  for  a  term  of  years  to  commence  immediately,  or 
during  the  continuance  of  B.'s  estate,  and  to  be  subject  to  B.'s 
estate;  C, during  his  term, has  the  reversion  expectant  on  B/s 
estate,  and  A.  has  the  reversion  expectant  on  C.'s  estate.     The 
lease  to  C,  in  such  case,  is  called,  from  the  time  of  its  com- 
mencement, a  lease  of  the  reversion,  or  concurrent  lease  (cf). 

On  the  grant  of  an  estate  in  fee  simple,  subject  to  a  Posaibiiity  of 
condition  of  re-entry  (p.  34),  the  grantor,  though  he  has  not  "^erter. 
any  estate  in  reversion,  retains  what  is  called  a  possibility  of 
reverter,  that  is,  a  chance  of  recovery  of  the  land,  through  a 
breach  of  the  condition.  And  on  the  grant  of  a  fee  simple 
conditional,  in  copyhold  land  held  of  a  manor  in  which  there 
is  no  custom  to  entail,  the  grantor  has  a  possibility  of  reverter, 
owing  to  the  chance  of  determination  of  the  estate  through  the 
failure  of  issue  of  the  grantee  (p.  30). 

Use  and  EAJoyment. — The  rights  of  a  reversioner,  with  Rights  with 
respect  to  the  use  and  enjoyment  of  the  land,  are  merely  "*^®*  ^ ' 
such  rights  as  answer  to  the  obligations  to  which  the  owner 
of  the  particular  estate  is  subject,  as  regards  use  and  enjoy- 
ment.   These  obligations,  and  the  corresponding  rights  of  the 
reversioner,  may  be  created  and  defined  by  means  of  covenants 
or  conditions  contained  in  the  grant  of  the  particular  estate. 
Estates  tail  are  not,  in  practice,  granted  subject  to  stipulations  by  express 
for  the  grantor's  benefit.    But,  as  has  been  seen,  occasionally  "^P"!*^***"- 
on  a  grant  of  an  estate  for  life,  and  usually  on  a  grant  of 
an  estate  for  years,  leaving  a  reversion  in  the  grantor,  a  rent 
is  reserved  to  the  reversioner,  and  the  grant  is  made  subject 
to  covenants  by  the  grantee,  and  to  a  condition  of  re-entry, 
for  non-payment  of  rent,  or  breach  of  covenants  (pp.  56,  79). 
On  the  other  hand,  the  grantor  sometimes  enters  into  covenants 
for  the  benefit  of  the  grantee,  as  regards  his  use  and  enjoyment 
of  the  land. 

A  reversioner's  rights,  apart  from  express  stipulation,  in  General  rights 
case  of  waste  by  the  owner  of  the  particular  estate  (where  ^J^^^j^**^® 
the  latter  is  liable  for  waste)  are  similar  to  the  rights,  in  deeds. 

—  HI  ■  • ■'       ■        -'       — — — ■ — — ■ • ■ ___ 

{g)  2  Prest.  Abstr.  84 ;  1  P]att,  444;  tf  Piatt,  57-5'' 
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the  like  case,  of  a  remainderman  (as  to  which,  see  pp.  102, 103). 
— As  regards  the  title-deeds  relating  to  his  estate,  his  rights, 
in  cases  where  these  are  held  by  the  owner  of  the  particular 
estate,  or  where  the  latter  is  a  lessee  for  years,  have  been 
already  noticed  (pp.  58,  78). 


Rights  of.  Alienation. — An  estate  in  reversion  is  alienable,  to  the 

same  extent  as  a  similar  estate  in  possession.     But  the  powers 
of  alienation  given  by  the  Settled  Land  Acts,  1882  to  1890, 
to  tenants  for  life  and  others,  do  not  apply  to  estates  in 
reversion,  these  powers  being  incident  only  to   estates   in 
possession ;  though,  under  these  Acts,  a  tenant  is  deemed  to 
be  in  possession,  if  he  is  in  receipt  of  the  income,  or  rents 
Alienation  of  and  profits,  of  the  land  (p.  62). — A  possibility  of  reverter, 
reverter'^  ^^   ^^  would  seem,  is  transferable  in  equity  for  valuable  considera- 
tion, as  being  an  expectancy  (p.  93);  but  not  under  the 
statutory  provision  hereafter  noticed  (p.  171),  as  being  a  possi- 
bility coupled  with  an  interest     It  is,  however,  devisable 
by  will,  under  a  provision  of  the  Wills  Act,  1837  (c.  26), 
hereafter  noticed  (p.  ,118)  (A). 
Attornment  At  common  law,  on  the  alienation  of  a  reversion,  the  attom- 

and  alteration  ment  of  the  tenant  of  the  particular  estate  to  the  alienee — 
o   aw  as  to.    ^y^^^  ig^  his  consent  to  be  the  latter's  tenant — was,  in  general, 
necessary ;  but  this  was  rendered  unnecessary  by  the  statute 
4  Anne,  c.  16,  s.  9.    And  the  Distress  for  Rent  Act,  1737  (c.  19), 
s.  11,  made  void  any  attornment  by  a  tenant  to  a  stranger 
claiming  title  to  the  landlord's  estate,  unless  it  were  made 
under  judgment  or  order  of  a  Court,  or  with  the  landlord's 
consent,  or  to  a  mortgagee  after  forfeiture  of  the  mortgage. 
Right  to  rent        Upon  the  alienation  of  a  reversion,  the  rent  (if  any)  reserved 
paiwes  on        to  the  reversioner,  and  payable  by  the  tenant  of  the  particular 
version.  "'     estate,  passes  to  the  alienee,  as  incident  to  the  reversion,  unless 
it  be  expressly  excepted.    The  alienee  is  not  entitled,  however, 
to  arrears  of  rent  due  at  the  time  of  the  alienation  (j).    And 
the  tenant  is  protected,  by  the  statute  4  Anne,  c.  16,  s.  10, 
from  liability  to  the  alienee,  for  rent  paid  to  the  grantor  before 
the  tenant  has  notice  of  the  alienation. 
Henefit  of  At  commou  law,  the  benefit  of  a  condition  annexed  to  an 

conditions  estate  could  be  taken  advantage  of  only  by  the  grantor  of 
notiuwr'^abie  ^^®  cstatc,  and  his  heirs.  The  alienee  of  a  reversion,  therefore, 
At  common  was  not  entitled  to  the  benefit  of  a  condition  of  re-entry  for 
i**w.  non-payment  of  rent,  breach  of  covenant,  &a,  reserved  on 

the  grant  of  a  lease  for  life  or  years.    And  it  seems  that,  at 


(ii)  Pemberton  v.  Barnes,  1899,  1  Ch.  644,  68  L.  J.  Ch.  192,  80  L.  T.  181. 
U)  Litt.  8.  228  ;  Pliffhi  ▼.  BenOey,  7  Sim.  149. 
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common  law,  the  alienee  of  the  reversion  was  not  entitled 

to  the  benefit  of  covenants  entered  into  by  the  lessee  {k). 

But  the  law  on  this  subject  was  altered  by  the  statute  32  Alteration  by 

Henry  VlII.,  c.  34,  as  regards  conditions  and  covenants  con-  Hemr  VIII 

tained  in  leases  for  lives  or  years,  where  the  lease  is  made 

by  deed  {kk).     This  Act  gave   the   alienee  of  the  reversion 

expectant  on  such  a  lease — including  the  reversioner's  heir, 

or,  if   the  reversion  were  an  estate  for  years,  his  personal 

representative  (l) — the  same  rights  of  entry  and  action,  for 

breaches  of  conditions,  covenants,  &c.,  contained  in  the  lease, 

as  the  grantor  of  the  lease  would  have   had.     It   does  not 

apply,  however,  where  the  breach   has   occurred  before  the 

alienation  of  the  reversion  {m), — An  alienee  of  the  reversion 

in  a  part  of  the  land  is  entitled,  under  thi€  Act,  to  the  benefit 

of  the  lessee's  covenants,  and  to  recover  an  apportioned  part 

of  the  rent  (n) ;  and,  under  the  Law  of  Property  Amendment 

Act,  1859  (c.  35),  s.  3,  he  is  entitled  to  the  benefit  of  a  condition 

of  re-entry  contained  in  the  lease,  in  respect  of  his  apportioned 

rent. 

The  Act  of  Henry  VIII.  also  gave   the  lessee  the  like  Obligation  of 
remedies  against  an   alienee   of   the  reversion,  as  he  would  l*"»®®'*  ^''^' 
have  had  against  the  original  lessor,  upon  covenants  by  the 
latter  contained  in  the  lease  (s.  2). 

Covenants  of  which  the  benefit  or  burden  thus  passes  toOovenantH 
an  alienee  of  the  reversion  are  said  to  run  with  the  reversion.  ^'^"'^K  ^"" 
They  comprise,  under  the  Act  of  Henry  VIII.,  only  such 
covenants  as  run,  at  common  law,  with  the  estate  of  a  lessee 
for  years  (as  to  which  see  p.  82)  (o).  But  under  rules  of 
equity  before  referred  to  (pp.  40,  82),  the  benefit  of  any 
restrictive  covenant  entered  into  by  the  lessee,  or  the  burden 
of  any  such  covenant  on  the  part  of  the  lessor,  may  pass  to 
an  alienee  of  the  reversion ;  and  such  a  covenant  by  the  lessor 
may  be  enforceable  by  the  lessee,  or  his  successors  in  title, 
against  a  lessee  of  other  land  of  the  lessor,  where  an  intention 
to  that  effect  is  expressed,  or  may  be  presumed  (p). 

(k)  1  Wms.  Saund.  300,  note  10. 

{kk)  2  Piatt,  388  ;  Standen  v.  Chrutmas,  10  Q.  B.  135 ;  EUiott  v.  Joknsmi,  L.  R. 
2  Q.  B.  120,  36  L.  J.  Q.  B.  44 ;  Smith  v.  Eggington,  L.  R.  9  C.  P.  145,  43  L.  J. 
C.  P.  140,  30  L.  T.  521  ;  MuUer  v.  Trafford,  1901,  1  Ch.  64,  70  L.  J.  Ch.  72, 
49  W.  R.  132 ;  cf.  AUcock  v.  Moorhmite,  9  Q.  B.  D.  366,  30  W.  R.  871. 

{I)  Deridey  v.  Custance,  4  T.  R.  75. 

(m)  2  Piatt,  386,  387  ;  Joknton  v.  St.  Peter  Hereford,  4  A.  &  E.  520 ;  Fenn  v. 
Smart,  12  East,  444 ;  Cohen  v.  Tawnar,  1900,  2  Q.  B.  609,  69  L.  J.  904,  83 
L.  T.  64. 

(n)  Twyman  v.  Prickard,  2  B.  &  Aid.  105 ;  Corporation  of  Stoanaea  v.  Thomas^ 
10  Q.  B.  i>.  48,  47  L.  T.  657,  31  W.  R.  606. 

(o)  Spencer's  CoMe,  Rep.  pt.  5,  16,  1  S.  L.  C.  66. 

ip)  See  Hdloway  Brothers,  Ld.,  v.  BiU,  1902,  2  Ch.  612,  71  L.  J.  Ch.  818,  87 
L.  T.  201,  and  oases  cited  ante,  p.  41. 
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Conveyancing        Provisions  similar  to,  but  more  comprehensive  than,  those 
Act,  1881,  as  of  the  Act  of  Henry  VIII.,  and  the  later  Act  above  mentioned, 
nants  &c!,'^on  ^^^  Contained  in  the  Conveyancing  and  Law  of  Property  Act, 
transfer  of       1881  (c.  41),  with  respect  to  leases  made  (whether  ty  deed 
reversions.      or  Otherwise)  after    the    commencement    of    that    Act  (Isc 
January,  1882).    The  Act  provides  that  rent  reserved  by  a 
lease,  and  the  benefit  of  every  covenant  or  provision  therein 
contained,   having   reference    to    the  subject-matter  thereof, 
and  on  the  lessee's  part  to  be  observed  or  performed,  and 
every  condition  of  re-entry  and  other  condition  therein  con- 
tained, shall  be  annexed  and  incident  to,  and  shall  go  with, 
the  reversionary  esta^te  in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the   term  granted   by   the   lease, 
notwithstanding  severance  of  the  reversionary  estate;  and 
may  be  recovered,  received,  enforced,  and  taken  advantage 
of,   by  the  person  from   time   to   time  entitled,  subject  to 
the  term,  to  the  income  of  the  whole  or  any  part  (as  the 
case  may  require)  of  the  land  leased  (s.  10)  (r).    And  further, 
that  notwithstanding  the  severance  of  the  reversion  on  a  lease, 
or  the  avoidance  or  cesser  of  the  term  granted  by  a  lease  as 
to  part  only  of  the  land  comprised  therein,  every  condition 
or  right  of  re-entry,  and  every  other  condition  contained  in 
the  lease,  shall  be  apportioned,  and  remain  aqnexed  to  the 
severed  parts  of  the  reversionary  estate,  as  severed ;  and  shall 
be  in  force  with  respect  to  the  term  whereon  each  severed 
part  is  reversionary,  or  the   term  in  any  land  as  to  which 
the  term  has  not  been  avoided  or  ceased ;  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land  as  to 
which  the  term  remains  subsisting  (as  the  case  may  be),  had 
alone  originally  been  comprised  in  the  lease  (s.  12). 
Astoobiiga'         The  Act  also  provides  that  the  obligation  of  a  covenant 
tion  of  lessor's  entered  into  by  a  lessor  with  reference  to  the  subject-matter 
covenants.       ^j  ^.j^^  lease,  is — SO  far  as  the  lessor  has  power  to  bind  the 
reversion  immediately  expectant  on  the  lease — to  be  incident 
to,  and  to  go  with,  the  reversion  or  (in  case  of,  and  notwith- 
standing, its  severance)  the  several  parts  thereof;  and  is  to 
be  enforceable  by  the  person  in  whom  the  term  is  from  time 
to  time  vested ;  and — so  far  as  the  lessor  has  power  to  bind 
the  person  from  time  to  time  entitled  to  the  reversion — may 
be  enforced  against  any  person  so  entitled  (s.  11). 

Modes  of.  Expiration  or  Determination. — Estates  in  reversion  expire 

in  the  same  events  as  corresponding  estates  in  possession.  And 
a  reversion  ceases  to  exist,  as  such,  by  operation  of  the  law 
of  merger  (p.  106),  or  upon  the  enlargement,  under  certain 


(r)  Municipal,  <Cv.,  Building  Society  v.  Smith,  22  Q.  B.  D.  70,  58  L.  J.  Q.  B. 
61,  87  W.  R  42. 
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circumstances,  of  a  long  term  of  years  (p.  89),  or  a  base  fee 
(p.  105),  into  an  estate  in  fee  simple;  or — where  it  is  ex- 
pectant on  an  estate  tail — through  an  absolute  bar  of  the 
entail  (p.  46). 

Sect.  II. — Eemainders. 

Sub-sect  1. — Eemainders  GeTurally. 

Definition  and  Creation. — An  estate  in  remainder,  or  a  Remainder 
remainder,  may  be  defined,  generally,  as  an  estate  in  ex-  defined, 
pectancy,  created  by  an  express  grant,  by  the  terms  of  which 
it  is  to  become,  or  may  become,  an  estate  in  possession  upon 
the  termination  of  an  estate  immediately  preceding  it,  but  not 
before  that  event;  both  estates  being  created  by  the  same 
instrument  (*»).  Thus,  if  A.,  tenant  in  fee  simple,  grants  to  B. 
for  life,  and  by  the  same  conveyance  grants  to  C.  in  fee 
simple  on  the  determination  of  B.'s  estate,  C,  who  will  be 
entitled  to  the  fee  simple  in  possession  on  the  expiration  of 
B.'s  estate,  has,  in  the  meantime,  an  estate  in  fee  simple  in 
remainder. 

The  preceding  estate,  in  relation  to  the  remainder,  is  a  Meaning  of 
particular  estate ;   and  the  remainder — which  is  so  called  as  terms, 
being  the  residue,  or  a  further  part,  of  the  grantor's  estate  in 
the  land — is  said  to  be  '  expectant  on  the  determination  of,'  or 
'  expectant  on,'  the  particular  estate.     The  owner  of  an  estate 
in  remainder  is  commonly  called  a  remainderman. 

Any  of  the  several  estates  in  land  may  be  granted  as  an  Snecesaive 
estate  in  remainder.     And  a  succession  of  estates,  subsequent  estatea  in 
to  the  particular  estate,  may  be  granted  as  remainders.     Thus,  '*™*'°  ®*"' 
land  may  be  granted  to  A.  for  a  term  of  years,  and,  on  deter- 
mination of  the  term,  to  B.  for  life,  and,  on  B.'s  death,  to  C.  in 
tail,  with  remainder  to  D.  in  fee  simple.     And  (subject  to  the 
rules  as  to  merger,  presently  mentioned)  several  estates  may 
be  so  granted  to  one  person.    Thus,  a  grant  may  be  made  to 
A.  for  life,  and,  on  his  death,  to  B.  for  life,  and,  on  B.'s  death, 
to  A.  in  fee  simple ;   in  which  case,  A*  is  tenant  for  life  in 
possession,  and  tenant  in  fee  simple  in  remainder.     Or  again, 
the  grant  may  be  to  A.  for  life,  and,  on  his  death,  to  B.  for 
life,  and,  on  B.'s  death,  to  C.  for  life,  with  remainder  to  B.  in 
tail,  with  remainder  to  D.  for  life,  with  remainder  to  B.  in  fee 
simple ;  B.  having  here  three  distinct  estates,  all  in  remainder. 

The  owner  of  any  estate  of  freehold  may  grant  the  land  Out  of  what 
for  a  particular  estate,  with  a  remainder  expectant  thereon,  or  eatates 
a  series  of  estates  in  remainder,  in  exercise  of  the  power  of  ^^®*^  * 

(«)  Co.  Litt.  49  a ;  2  BI.  Comm.  164,  1  Prest.  Est  93 ;  BUtchman  v.  Pyth, 
1892,  3  Ch.  at  p.  220,  67  L.  T.  802. 
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Limitations 
of  estates  for 
years. 


Must  be 
created  by 
same  instru- 
ment as  parti- 
cular estate. 


Tenure  of 
estate  in 
remainder. 


alienation  incident  to  his  estate.  He  may  thus  either  divest 
himself  of  the  whole  of  his  estate,  or  he  may  retain  his  estate 
as  an  estate  in  reversion — as  where  a  tenant  in  fee  simple 
grants  to  A.  for  his  life,  with  remainder  to  B.  for  his  life,  but 
makes  no  grant  of  the  fee  simple. — A  tenant  for  years  may 
also,  in  effect,  create  a  particular  estate  with  a  remainder 
thereon,  by  granting  a  definite  part  of  his  term  to  one  person, 
and  a  further  part,  or  the  rest  of  the  term,  to  another  to  com- 
mence on  the  expiration  of  the  prior  grant.  The  remainder, 
in  such  case,  is  merely  an  interesse  termini  during  the  con- 
tinuance of  the  particular  estate.  It  is  sometimes  called  a 
lease  in  reversion  (t). — At  common  law,  however,  a  tenant  for  a 
term  of  years  cannot  grant  his  term  to  a  person  for  the  period 
of  his  life,  with  a  remainder  expectant  thereon.  An  assign- 
ment of  a  term  of  years  to  A.  for  his  life,  and,  on  his  death,  to 
B.,  would  vest  the  whole  term  (irrespective  of  its  length)  in 
A.^  and,  if  the  assignment  were  made  by  an  instrument  operat- 
ing inter  vivos,  the  grant  to  R  would  be  void  altogether  (w). 
But,  if  the  instrument  of  gift  be  a  will,  the  gift  to  B.  after 
A.'s  death  takes  effect;  though  it  is  deemed  to  take  effect 
rather  by  way  of  executory  interest  than  as  a  remainder 
(p.  122). — By  the  rules  of  equity,  however,  the  equitable  or 
beneficial  interest  in  a  term  of  years  may  be  given  (either  intei^ 
vivos  or  bv  will)  to  one  for  his  life,  with  remainder  to  another 
(p-  142).  " 

An  estate  cannot  be  granted  in  remainder  otherwise  than 
by  the  instrument  that  creates  the  particular  estate.  If  a 
grant  be  made  of  an  estate,  leaving  a  reversion  in  the  grantor, 
any  subsequent  grant  by  the  latter  of  an  estate  in  the  same 
land,  during  the  continuance  of  the  particular  estate,  must  take 
effect  as  a  grant  of  the  reversion  or  of  an  interest  therein  (v). 

Between  the  owner  of  the  particular  estate  and  the 
remainderman  there  is  no  tenure.  They  both  hold  of  the 
grantor  of  their  estates,  if  any  reversion  be  left  in  him ;  and 
otherwise  they  both  hold  of  the  person  of  whom  the  grantor 
held  (w). 


Creation  of 
particular 
estate 
essential. 


Remainders  distinguished  fkx>m  Executory  Interests. — 
The  following  characteristics  of  remainders  distinguish  estates 
in  expectancy  of  this  class  from  executory  interests. 

In  the  creation  of  a  remainder,  it  is  essential  that  a 
particular  estate,  preceding  it,  should  be  granted  at  the  same 
time.    This  is  due  to  a  rule  ol  the  common  law,  that  a  convey- 


(0  2  Piatt,  69,  60  ;  2  Prest.  Abstr.  4  ;  JUvell  v.  Parker,  1  M.  &  S.  692. 

(tt)  2  Prest.  Abstr.  4,  5. 

(v)  Fearne,  C.  R.  S02  ;  2  Piatt,  57,  58  ;  2  Prest.  Abstr.  84. 

(w)  Litt.  8.  215 ;  2  Prest.  Abst.  86. 
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ance  of  an  estate  in  land,  other  than  an  estate  for  years  (x), 
necessarily  divested  the  grantor  immediately  of  his  seisin,  or 
his  expectancy  of  seisin  on  the  determination  of  a  preceding 
estate  in  possession  (as  the  case  might  be) ;  and  consequently, 
that  a  conveyance  by  which  a  future  estate  was  created  must 
include,  also,  a  conveyance  of  the  grantor's  immediate  seisin  or 
expectancy  of  seisin.  A  conveyance  which  purported  to  create 
a  future  estate  of  freehold,  merely,  was  void  at  common  law  (y). 

An  estate  cannot  be  granted  in  remainder,  after  a  preceding  No  remainder 
estate  in  fee  simple  granted  by  the  same  instrument ;  there  ^j^^  ^^ 
being  no  estate  or  interest  beyond  the  fee  simple,  to  form  the  **™P  ®* 
subject  of  a  limitation  in  remainder  (z). 

An  estate  in  expectancy,  to  be  valid  as  a  remainder,  must  Remainder 
be  granted  as  an  estate  that  is  to  become,  or  may  become,  an  ^^*/°l"5r 
estate  in  possession  upon   the  expiration  of  the  particular  pj-eceding  ^^ 
estate.     Hence,  if  land  be  granted  to  A.  for  his  life,  and,  estate, 
after  his  death  and  one  day,  to  B.  and  his  heirs,  the  limitation 
to  B.  and  his  heirs  is  void,  as  a  limitation  of  an  estate  in 
remainder  (a), 

A  grant  of  an  estate  of  freehold  in  expectancy,  to  have  No  remainder 
effect  in  possession  in  defeasance  or  abridgment  of  the  particular  '"  defeasance 

of  nreceuinir 

estate — as  to  A.  for  life,  but  if  B.  pays  A.  a  sum  of  money,  estate, 
then  to  B.  in  fee — will  not  be  valid  as  a  grant  of  an  estate  in 
remainder  (6).  The  particular  estate  may,  however,  be  made 
determinable  by  means  of  a  conditional  limitation,  with  a 
remainder  expectant  on  its  determination;  as  to  A.  during 
her  widowhood,  and,  upon  her  death  or  re-marriage,  to  B.  and 
his^  heirs.  In  such  case,  the  remainder  will  have  effect  in 
possession  upon  the  determination  of  the  particular  estate,  in 
whichever  way  it  determines  (p.  35). 


Sub-sect.  2. —  Vested  Bemainders, 

Definition. — A  vested  remainder  is  an  estate  in  remainder  Vested  re- 
granted  to  a  living  and  certain  person,  unconditionally  (c).  ^^"f?'" 
The  instances  already  given  of  remainders  are  examples  of 
vested  remainders. 


(x)  As  to  grants  of  fature  estates  for  years,  see  p.  121. 

iy)  Co.  Litt.  217  a ;   2  Bl.  Comm.  165,  166 ;  2  Shep.  Touch.  262 ;  SavUl 
Brothers,  Ld.,  v.  BdMl,  1902,  2  Ch.  523,  71  L.  J.  Ch.  662,  87  L.  T.  191. 

(z)  2  Bl.  Comm.  164  ;  2  Craise,  t.  16,  c.  1,  ss.  4,  6  ;  Mutgrave  v.  Brooke,  26 
Ch.  D.  792,  64  L.  J.  Ch.  102,  33  W.  R.  211. 

(a)  Watk.  Conv.  60 ;  Fearne,  C.  R,  307. 

(6)  Fearne,  C.  R.,  261  ;  1  Sand.,  Uses,  155 ;  Blachnan  v.  Fysh,  1892,  3  Ch. 
209.    As  to  grants  of  future  estates  for  years,  see  p.  121. 

(c)  Co.  Litt.  143  a ;  2  Bl.  Comm.  164. 
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THE  LAW  OF  PROPERTY  IN  LAND. 

Creation. — A  vested  remainder  is  created  by  a  grant,  either 
inter  vivos  or  by  will,  made  in  accordance  with  the  rules  (above 
stated')  applicable  to  remainders  generally. 

Use  and  Ei^oyment — Since  there  is  no  tenure  between 
the  owner  of  the  particular  estate  and  the  remainderman 
(p.  100),  the  latter  has  only  such  rights,  with  respect  to  the 
use  and  enjoyment  of  the  land,  as  are  correlative  with  the 
duties  imposed  by  law  on  the  tenant  of  the  particular  estate 
for  the  protection  of  the  interests  of  succeeding  owners. 

Where  the  tenant  in  possession,  being  liable  for  waste 
(pp.  51,  75),  does  acts  of  waste,  an  action  may  be  maintained 
against  him  by  any  remainderman  or  reversioner — whatever 
be  the  extent  of  his  expectant  estate,  and  although  there  be 
an  intervening  estate  in  remainder — to  recover  pecuniary  com- 
pensation for  the  injury  done  to  his  interest  in  the  land ; 
or  for  an  injunction  to  restrain  the  further  commission  of 
waste  (rf). 

It  is  otherwise,  however,  with  respect  to  the  proceeds  of 
waste  committed  by  the  tenant  in  possession ;  as  timber  cut 
by  him,  or  the  materials  of  a  building  which  he  has  pulled 
down.  The  proceeds  of  waste,  other  than  equitable  waste, 
belong  absolutely  to  the  person  entitled  to  the  next  vested 
estate  of  inheritance  in  remainder  or  reversion,  succeeding 
the  estate  in  possession.  And  this  rule  applies,  although  there 
be  an  intervening  estate  for  life  or  years  (e) ;  unless,  indeed, 
such  intervening  estate  be  a  vested  estate  (/),  granted  without 
impeachment  of  waste;  in  which  case,  since  the  tenant  of 
that  estate  might  commit  waste  if  he  had  possession,  he  is 
entitled  to  the  proceeds  of  the  waste  committed  by  his  pre- 
decessor (g).  Thus,  if  land  be  limited  to  A.  for  life,  with 
remainder  to  B.  for  life,  with  remainder  to  C.  in  fee  simple — 
or  if  C,  tenant  in  fee  simple,  grants  to  A.  for  life,  with  re- 
mainder to  B.  for  life,  retaining  in  himself  the  reversion  in 
fee  simple — and,  in  either  case,  A.  commits  waste,  C.  will  be 
entitled  to  the  proceeds  of  the  waste ;  but  if  B.'s  estate  had 


{d)  1  Cruise,  t.  3,  c.  2,  s.  31 ;  2  Wms.  Saund.,  646;  Birch-Wolfe  v.  Birch, 
L.  R.  9  Eq.  683,  39  L.  J.  Gh.  345,  23  L.  T.  216. 

(e)  Lewis  Bo^oU$*t  Case,  Rep.  pt.  11,  79  b,  5.  C,  L.  C.  R.  P.  37;  UvedaU  v. 
UvedaUy  2  Roll.  Abr.  119;  Whi^d  v.  BewU,  2  P.  Wms.  240;  Farrant  ▼. 
Thompaon,  5  B.  &  Aid.  826  (wrongful  removal  of  fixtures  by  tenant) ;  Hwvyvood 
V.  Honywvod,  L.  R.  18  Eq.  306,  43  L.  J.  Cb.  662,  30  L.  T.  671 ;  Seagram  v. 
Knight,  L.  R  3  Sq.  398,  2  Ch.  App.  628,  36  L.  J.  Ch.  918 ;  but  see  Bagot  v. 
Bagot,  32  Beav.  509,  523. 

(/)  As  to  where  the  intervening  estate  is  contingent  merely,  see  post, 
p.  117. 

{g)  Lewis  Bowles's  Case,  supra;  Lowndes  ▼.  Norton,  6  Ch.  D.  139,  46 
L.  J.  Ch.  613;  Baker  v.  Sebright,  13  Ch.  D.  179.  49  L.  J.  Ch.  65,  41  L.  T, 
614. 
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been  granted  without  impeachment  of  waste,  the  proceeds 
would  have  belonged  to  & 

An  exception  to  the  foregoing  rule  is  made,  in  the  case  Exceptionii. 
of  waste  committed  by  the  tenant  in  possession,  in  collusion 
with  the  owner  of  the  next  vested  estate  of  inheritance,  and 
for  the  benefit  of  the  latter ;  or  where  the  tenant  in  possession 
has  also  a  vested  estate  of  inheritance  in  expectancy,  subject 
to  intervening  estates.  In  these  oases,  the  owner  of  the 
inheritance  will  not  be  allowed  to  reap  the  benefit  of  his 
wrongful  act;  but  the  proceeds  of  the  waste  will  be  secured 
by  the  Court,  and  invested ;  and  the  income  will  be  paid  to 
owners  of  limited  estates  in  possession,  and  the  capital  to 
the  owner  of  the  inheritance^  when  he  becomes  entitled  to 
the  possession  (A).  And,  as  regards  the  proceeds  of  equitable 
waste,  it  seems  (though  the  authorities  differ  on  the  point) 
that  these,  also,  are  to  be  invested  for  the  benefit  of  the 
parties  for  the  time  being  entitled  to  the  possession  of  the 
land  (i). 

It  may  be  observed  that  things  severed  from  the  land  by  Things  acci- 
the  act  of  God  (as  trees,  &c.,  severed  by  tempest),  or  by  ^^^^ 
trespasser,  are  subject,  in  TOneral,  to  the  same  rules  as  apply 
to  the  proceeds  of  waste,  when  the  severance  would  have  been 
waste,  if  committed  by  the  tenant  in  possession;  but  that, 
if  they  might  iiave  been  lawfully  severed  by  the  tenant  in 
possession,  they  belong  absolutely  to  him  (j). 

The   foregoing  rules  do  not,  however,  usually  apply  to  Rule  as  to 
timber  or  minerals  separated  from  laud  of  copyhold  tenure ;  copj^olds. 
for,  in  the  absence  of  special  custom  to  the  contrary,  these 
belong  to  the  lord  of  the  manor,  in  whatever  way  the  severance 
may  have  occurred  (Jc). 

Title-deeds. — The  rights  of  a  remainderman  with  respect 
to  the  deeds  of  title  to  his  estate,  where  the  deeds  are  held 
by  the  tenant  of  the  particular  estate,  have  been  already 
referred  to  (p«  58). 


(A)  Garth  v.  CotUmt  1  Yes.  Sen.  546,  S,C,IL,  C.  Eq.  806  ;  WiUiam  v.  Duke  of 
BoUan,  3  P.  Winn.  268,  n. ;  Bitch-  Wtdfe  v.  Birch,  L.  R.  9  Eq.  683,  39  L.  J.  Ch. 
345,  23  L.  T.  216 ;  per  Jessel,  M.R.,  ffonywood  v.  Nonywood,  L.  R.  18  Eq.  at 
p.  311,  43  L.  J.  Ch.  652,  30  L.  T.  671. 

(t)  Lvahinffton  ▼.  B*ildero,  15  Bear.  1;  WelUdey  v.  WeUedey,  6  Sim.  497; 
per  Jessel,  M.R.,  in  Howyinood  v.  llfmywood^  mpra;  3  Davidson,  Conv.  302, 
303;  tecusy  Ormunde  v,  Kytmerdey^  15  Beav.  10,  note. 

{j)  Newcasdt  v.  Vaw,  cited  2  P.  Wms.  241 ;  per  Lord  Romilly,  M.R.,  in 
LuihingUm  v.  BMero,  15  Beav.  7,  and  in  BaUman  v.  Hotchkin,  31  Beav.  486  ; 
Re  Aindie,  28  Ch.  D.  89,  30  Ch.  D.  486,  55  L,  J.  Ch.  615 ;  Re  Harriton,  28  Ch. 
D.  220,  54  L.  J.  Ch.  617,  52  L.  T.  204. 

(I:)  Scriven,  Cop.,  4th  ed.  422,  not«  (j). 
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Alienation. — A  vested  remainder  is  alienable  to  the  same 
extent  as  a  like  estate  in  possession ;  though  alienation  by  a 
tenant  in  tail  in  remainder  is  subject  to  the  special  restriction 
presently  mentioned.  The  powers  of  alienation  given  by  the 
Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life  and  others, 
do  not  apply,  however,  to  estates  in  remainder ;  those  powers 
being  incident  only  to  estates  in  possession  (p.  62). 

When  estates  tail  were  barred  by  recovery,  an  estate  tail 
in  remainder,  expectant  on  a  life  estate,  could  not  be  barred, 
unless  with  the  concurrence  of  the  tenant  for  life;  since  it 
was  necessary  that  the  seisin  should  be  vested  in  the  person 
against  whom  the  action  was  brought  (Z).  Upon  the  abolition 
of  recoveries  and  fines,  the  protection  afforded  to  family  settle- 
ments, by  means  of  this  check  upon  alienation  of  estates  tail 
in  remainder,  was  preserved.  The  Fines  and  Eecoveries  Act, 
1833  (c.  74),  provides,  in  effect,  that  where  there  is  an  estate 
tail  in  lands  under  a  settlement,  and,  under  the  same  settle- 
ment, an  estate  for  years  determinable  on  a  life  or  .lives,  or 
any  greater  estate  in  the  same  lands,  prior  to  the  estate  tail — 
not  being  an  estate  for  years,  merely,  but  including  an  estate 
by  the  curtesy  (p^  406),  a  resulting  use  or  trust  to  or  for 
the  settlor  (pp.  160^  314),  and  an  undivided  share  of  land — 
the  owner  of  such  prior  estate,  or  the  first  of  such  prior  estates, 
if  more  than  one — or  (in  case  such  estate  has  been  disposed 
of  by  the  owner's  voluntary  act,  or  otherwise)  the  person 
who  would  have  been  such  owner,  if  the  estate  had  not  been 
disposed  of — shall  be  the  *  protector  of  the  settlement '  (ss.  22, 
23,  25,  26) ;  except  that  no  lessee  at  a  rent,  tenant  in  dower, 
bare  trustee,  heir,  executor,  administrator,  or  assign,  shall,  as 
such,  be  protector  (ss.  26,  27,  31).  .Where  any  person  is 
excluded,  as  last  mentioned,  from  the  protectorship,  the  office 
vests,  under  the  Act,  in  the  person  (if  any)  who,  if  the  estate 
of  the  excluded  party  did  not  exist,  would  be  protector  (s.  28). 
The  Act,  however,  empowers  the  settlor  himself  to  appoint 
any  person  or  persons  in  being  (not  exceeding  three  in  number, 
and  not  being  aliens),  to  act  in  the  capacity  of  protector,  in 
lieu  of  the  person  who  would  otherwise  be  protector,  and 
also  to  provide  for  the  substitution  of  others,  on  death  or 
retirement  of  any  such  persons  (s.  32).  Unless  such  provision 
be  made,  the  office  survives  on  the  death  of  one  of  two  or 
more  appointed  protectors  (m). — A  tenant  in  tail  in  remainder 
may  himself  be  protector,  as  owner  of  a  prior  estate  under 
the  settlement  (?i). — In  certain  cases  of  disability  of  the 
protector,  or  of  vacancy  in  the  office,  the  Chancery  Division 


(Z)  2  Bl.  Comm.  362. 

(m)  Bdl  V.  ffoUby,  L.  R.  15  Eq.  178,  42  L.  J.  Ch.  266,  28  Ia  T.  9. 

(n)  TufneU  v.  Borrdl,  L.  R.  20  Eq.  194,  44  L.  J.  Ch.  756,  23  W.  R.  717. 
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< 

of  the  High  Court  is,  for  the  time  being,  the  protector  under 
the  Act  (s.  33). 

The  Act  makes  the  consent  of  the  protector  of  the  settle-  Protector's 
ment  necessary  to  enable  the  tenant  in  tail  (where  the  latter  ^?°*f*** '^f*!^*- 

illDd  TOP  ADflll* 

is  not  himself  entitled  to  the  immediate  remainder  or  reversion  i^^  ^ar. 
in  fee)  to  alienate  as  against  persons  entitled  to  estates  in 
remainder,  reversion,  or  otherwise,  subsequent  to  the  estate 
tail  (s.  34).  The  protector  may  give  or  withhold  his  consent, 
at  discretion ;  and  he  cannot,  by  agreement,  restrict  his  free- 
dom in  this  respect ;  but  the  consent,  once  given,  is  irrevocable 
(ss.  36,  37,  44).  * 

When  the  tenure  of  the  land  is  freehold,  the  protector's  How  given, 
consent  must  be  given  either  by  the  deed  by  which  the  tenant 
in  tail  disposes  of  the  land,  or  by  a  separate  deed,  to  be  executed 
on  or  before  the  day  of  the  execution  of  the  former  deed,  and 
to  be  duly  enrolled  at  or  before  the  time  of  the  enrolment  of 
that  deed  (ss.  42,  46).  Where  the  tenure  is  copyhold,  the 
consent  is  to  be  given  by  deed,  executed  by  the  protector  at 
or  before  the  time  of  the  surrender  of  the  land,  and  entered 
upon  the  court  rolls  of  the  manor ;  or  by  his  concurrence  in 
the  surrender — which  concurrence  must  be  expressly  stated 
in  the  memorandum  or  entry  of  the  surrender  upon  the  court 
roll  (ss.  51,  52). 

A  tenant  in  tail  in  remainder  may,  however,  without  the  Enuil  may  be 
consent  of  the  protector,  make  a  disposition  of  the  land,  in  the  *>»rf«d  " 
manner  prescribed  by  the  Act  (p.  46),  which  will  be  effectual  ^thout^pro- 
as  against  all  persons  entitled  by  virtue  of  the  estate  tail ;  tector's  con- 
that  is,  as  against  the  tenant  himself,  and  all  issue  entitled  ^^'^^* 
under  the  entail  (s.  34).     Where  the  estate  so  created  is 
expressed  to  be  an  estate  in  fee  simple,  the  estate  thereby 
created  is  a  base  fee  under  the  Act  (as  to  which,  see  pp.  31,  Base  fee. 
49).     A  base  fee  is  defined  by  the  Act  to  be  *  that  estate  in 
fee  simple  into  which  an  estate  tail  is  converted  where  the 
issue  in  tail  are  barred,  but  persons  claiming  estates  by  way  of 
remainder,  or  otherwise,  are  not  barred  *  (s.  1). 

The  Act  provides,  however,  that  when  a  base  fee  has  been  Its  eniarge- 
created,  the  person  who  would  have  been  tenant  in  tail,  had  "*®"*- 
the  entail  not  been  barred,  shall  have  power  to  dispose  of  the 
land,  in  the  manner  prescribed  by  the  Act  (p.  46),  as  against 
all  persons  whose  estates  are  to  take  effect  after  the  deter- 
mination, or  in  defeasance,  of  the  base  fee,  so  as  to  enlarge  the 
base  fee  into  a  fee  simple  absolute  (s.  19)  (o) ;  buc  if  there  be 
a  protector  of  the  settlement  by  which  the  estate  tail  was 
created,  his  consent  must  be  given  to  such  disposition  (s.  35). 
The  Act  also  provides  that  where  a  base  fee,  created  under  the 
Act,  and  the  immediate  reversion  or  remainder  in  fee  simple 

(o)  Banies  ▼.  SmaU,  36  Ch.  D.  716,  56  L.  J.  Ch.  254,  56  L.  T.  21. 
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in  the  same  lands,  shall  be  united  in  the  same  person,  the  base 
fee  shall  be  ipso  facto  enlarged  into  as  large  an  estate  as  the 
tenant  in  tail,  with  the  consent  of  the  protector,  might  have 
created  under  the  Act  if  the  remainder  or  reversion  had  been 
vested  in  any  other  person  (s.  39). 

Since  the  Act  provides  that  the  prior  estate,  to  which  the 
protectorship  is  incident,  shall  be  an  estate  under  the  same 
settlement  with  the  estate  tail,  the  owner  of  an  estate  tail, 
expectant  on  a  life  estate  created  by  a  prior  instrument,  may 
dispose  of  the  fee  simple  absolute,  subject  to  the  life  estate, 
without  the  consent  of  the  tenant  for  life  {p). 


Modes  of.  Expiration  or  Determination. — Vested  remainders  expire 

in  the  same  ways,  in  general,  as  corresponding  estates  in 
possession. — It  has  been  said  that  forfeiture  of  a  particular 
estate,  under  a  condition,  puts  an  end,  also,  to  any  remainder 
expectant  thereon  {q) ;  but  it  seems,  rather,  that  the  remainder 
would  have  effect  in  such  case,  as  an  executory  interest,  if  it 
were  capable  of  being  so  construed ;  and  that,  otherwise,  the 
condition  would  be  void,  as  being  repugnant  to  the  grant  of 
the  remainder  (?•). — A  vested  remainder  expectant  on  an  estate 
tail  is,  of  course,  extinguished  by  an  absolute  bar  of  the  entail. 
A  vested  remainder  may  also  cease  to  exist  through  its  union 
with  a  base  fee,  and  the  consequent  enlargement  of  the  latter 
estate,  as  above  mentioned.  It  may  also  end  by  operation  of 
the  law  of  merger. — In  connection  with  the  last  point,  the 
subject  of  merger  (which  has  already  been  occasionally  referred 
to)  may  be  considered  generally. 


Mt-rsjer 
defined. 


Merger. — Merger  is  the  extinguishment  of  an  estate,  by 
operation  of  law,  which  occurs  when  it  becomes  vested  in  the 
owner  of  an  ulterior  estate,  of  as  great  or  greater  extent,  in 
the  same  land,  without  any  intervening  estate,  or  (where  the 
estates  so  meeting  are  both  estates  of  freehold)  subject  only  to 
an  intervening  estate  for  years.  Thus,  if  A.  has  an  estate  for 
life,  in  possession,  and  B.  has  the  immediate  reversion  or 
remainder,  in  fee  simple,  in  the  same  land — or  an  estate  for 
years  is  interposed  between  A.'s  estate  and  B.'s — and  A. 
surrenders  his  life  estate  to  B.,  or  B.  releases  the  fee  simple 
to  A.,  or  the  fee  simple  descends  to  A.  as  heir  at  law,  on  B.*s 
death  intestate,  A.'s  life  estate  may  be  absorbed  in  the  fee 
simple,  and  the  latter  may  become  at  once  a  fee  simple  in 


{p)  Berrington  v.  SoUt,  32  L.  T.  125. 

{q)  See  Litt.  8.  723  ;  1  Shep.  Toaclu  120,  &o. 

(r)  Fearoe,  C.  R.  270,  272;   1  Shep.  Toocb.  by  Preston,  120;  Crawn  v. 
Brady,  L.  R.  4  Eq.  209,  4  Cb.  296,  38  L.  J.  Cb.  345,  17  W.  R.  505. 
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possession,  or  a  fee  simple  subject  to  the  interposed  estate 
for  years  («). 

Any  vested  estate,  other  than  an  estate  tail,  or  a  base  fee  instonces  of 
under  the  Fines  and  Eecoveries  Act,  may  merge  in  an  estate  ™®'8er., 
in  immediate  expectancy  thereon;  provided  that  the  latter 
estate  be  in  quantity  as  great  as,  or  greater  than,  the  preceding 
estate  (t).  An  estate  for  life,  years,  or  at  will,  may  merge  in 
an  estate  of  inheritance.  An  estate  pur  autre  vie,  or  for  the 
joint  lives  of  the  tenant  and  another,  is  deemed  to  be  less  than 
an  estate  for  the  tenant's  own  life,  and  may,  therefore,  merge 
in  the  latter  estate  {u).  An  estate  for  a  term  of  years,  being  of 
less  extent,  in  a  legal  sense,  than  any  estate  of  freehold  (what- 
ever be  the  length  of  the  term),  may  merge  in  a  life  estate.  A 
term  of  years  may  me]^  in  a  term  of  years  in  immediate 
reversion,  even  where  the  reversion  is  the  shorter  term ;  because 
a  term  in  reversion  is  deemed  a  greater  estate,  with  respect 
to  merger,  than  a  term  in  possession.  Thus,  if  a  lease  be 
granted  for  twenty-one  years,  and  the  lessor  then  makes  a  lease 
of  the  reversion  for  three  years,  the  term  of  twenty-one  years 
may  be  merged  by  its  union  with  the  reversion  of  three 
years  (y).  But  an  estate  for  years  in  possession  will  not 
merge  in  a  term  of  years  in  remainder — which  is,  in  effect, 
an  inter  esse  ierminiy  merely  (p.  100) — in  the  same  land  (w). 

An  estate  tail  does  not  merge  in  the  immediate  reversion  Estate  uii. 
or  remainder  in  fee  simple ;  for  the  statute  J)e  Bonis  Con^ 
ditianalibus  is  held  to  prevent  the  annihilation  of  an  estate 
tail  in  this  way  (05). — As  has  been  seen  (p.  106),  a  base  fee  Base  fee. 
under  the  Fines  and  Becoveries  Act  does  not  merge  on  its 
union  with  the  immediate  reversion  or  remainder,  but  is  en- 
larged. A  defeasible  base  fee  cannot  merge  in  the  remainder 
or  reversion  in  fee  simple,  so  long  as  the  intervening  estate  of 
the  issue  in  tail  continues  to  exist  (y). 

An  estate  or  interest  created  by  the  owner  of  an  estate  Merger  does 
which  is  afterwards  merged,   will  not   be  affected    by   the  "o*.**^®^^' » 
meiger.     Thus,  if  A.,  tenant  in  fee  simple,  leases  to  B.  for  eatate. 
a  term,  and  B.  underleases  for  a  less  term  to  C,  the  surrender 
by  B.  of  his  term,  whereby  it  merges  in  A.'s  reversion,  will 

{$)  6  Cruise,  t.  S9,  s.  1 ;  Barton,  §  762.    Ag  to  the  effect,  with  reference  to 
merger,  of  an  intervening  contingent  intereat,  aee  p.  112. 

{t)  3  Prest.  Conv.  166-168. 

(11)  Burton,  §  747  ;  6  Cruise,  t.  89,  s.  87 ;  8  Prest.  Conv.  166. 

(v)  2  Piatt,  615,  3  Prest.  Conv.  182-200;  Bughea  ▼.  JiobUham,  Cro.  Eliz. 
302. 

(w)  6  Cruise,  t.  89,  ss.  14,  17;  J>oe  d,  Rawlinga  v.  Walker,  5  B.  &  C.  Ill,  118  ; 
ffpde  V.  Warden,  3  Kx.  D.  72,  84,  47  L.  J.  Ex.  121,  37  L.  T.  567. 

(x)  6  Cruise,  t«  39,  s.  62 ;  Wueoti  Caee,  Rep.  pt.  2,  60  b ;  Lord  Siu^ord'n 
Caee,  Rep.  pt.  8,  73. 

(y)  Woodroffe  v.  Doe  d,  JMniOl,  15  M.  &  W.  769,  786. 
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not  prejudice  G/s  estate.    So,  also,  an  estate  for  years  granted 
by  a  tenant  for  life  will  not  be  afifected  by  the  subsequent 
merger  of  the  life  estate  in  the  reversion  or  remainder  in  fee 
simple  (z). 
Does  not  But  though  a  lease  is  not  destroyed  or  prejudiced  by  the 

extiDguish       merger  (as  in  the  preceding  examples)  of  the  reversion  ex- 
frr?m^«'"*  pectant  thereon,  yet,  by  the  common  law,  the  rent  payable 
of  derivative    by  the  lessee,  and  his  liability  upon  the  covenants  contained 
estote.         .  in  the  lease,  were  extinguished,  as  the  result  of  the  extinguish- 
ment of  the  reversion  to  which  they  were  incident  (a).    The 
law  on  this  point  was  altered,  however,  by  the  Eeal  Property 
Act,  1845  (c.  106),  s.  9,  which,  in  efifect,  provided  that  when 
the  reversion  expectant  on  a  lease  should  be  surrendered  or 
merged,  the  estate  which  should  confer  the  next  vested  right 
to  the  land  should,  to  the  extent  and  for  the  purpose  of  pre- 
serving the  incidents  to,  and  obligations  on,  the  merged  re- 
version, be  deemed  the  reversion  (b).    The  owner  of  the  estate 
in  which  the  reversion  is  merged  is,  therefore,  entitled  to  the 
rent  payable  by  the  lessee,  and  to  the  benefit  of  the  covenants 
contained  in  the  lease. 
Merger  at  At  common  law,  where  two  estates  became  vested  in  the 

common  law.  same  person  in  dififerent  rights,  merger  would  not  ensue,  if 
the  union  occurred  by  operation  of  law;  as  where  a  person, 
having  a  freehold  estate  in  his  own  right,  became  entitled 
to  a  term  of  years  in  the  same  land,  as  personal  representative 
of  the  lessee.  But  if  the  union  occurred  by  act  of  a  party, 
merger  took  place  (c). 
Rules  of  In  equity,  however,  relief  has  always  been  given  against 

equity  hereon,  ^j^^  consequences  of  merger  of  estates  at  common  law — and 
equitable  estates  are  held  not  to  be  subject  to  merger — in 
cases  where  the  estates  are  held  in  different  rights;  also 
where  the  estates  are  held  in  the  same  right,  but  merger  would 
be  contrary  to,  or  would  defeat,  the  intention  of  the  person 
in  whom  the  estates  have  become  vested,  whether  such  in- 
tention has  been  expressed  by  him,  or  is  to  be  inferred  from 
the  fact  that  merger  would  be  prejudicial  to  his  interest  (rf). 

(r)  6  Cmise,  t.  39,  88.  IDS,  109 ;  3  Pre8t.  Conv.  447. 

(a)  ire66  v.  nuateU,  3  T.  R.  893 ;  Burton,  §  1061. 

(6)  A  similar  remedy  bad  been  given  by  the  Landlord  and  Tenant  Act, 
1730  (c.  28),  8.  6,  to  lessees  on  surrender  and  renewal  of  their  leases. 

(c)  6  Cruifse.  t.  39,  p.  63 ;  Sag.  V.  k  P.  618,  619 ;  CTuimbera  v.  Kingham,  10 
Ch.  D.  743,  48  L.  J.  Ch.  169,  39  L.  T.  472. 

(d)  3  Prest.  Conv.  320 ;  Brandon  ▼.  Brandon,  31  L.  J.  Cb.  47,  5  L.  T.  339,  9 
W.  R.  825  ;  Snow  ▼.  Boycott,  1892.  3  Ch.  110,  61  L.  J.  Cb.  591,  66  L.  T.  762 ; 
IngU  V.  Vaughan  JenHn$,  1900,  2  Cb.  368,  69  L.  J.  Cb.  618,  83  li.  T.  156 ; 
ThiUtMon  V.  Liddiard,  1900,  2  Cb.  635,  69  L.  J.  Ch.  673,  82  L.  T.  753 ;  Capital 
and  Counties  Bank,  Ld.,  v.  Rhodes,  1903,  1  Ch.  631,  72  L.  J.  Cb.  336,  88  L.  T. 
255  ;  Leav.  Thuraby,  1904,  2  Oh.  57. 
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And  the  rule  of  the  common  law,  as  to  merger  in  such  cases, 
has  been  amended  by  the  Supreme  Court  of  Judicature  Act,  Judicature 
1873  (c.  66),  s,  25  (4),  which  provides  that  there  shall  be  no  ^,'^erglr;  *' 
merger,  by  operation  of  law  only,  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  extinguished  or 
merged,  in  equity. 


Sub-sect.  3. — Contingent  Remainders, 

Definition  and  Instajices. — A  contingent  remainder  is  an  Definition, 
interest  (p.  93)  in  remainder  granted  to  a  person  unborn, 
or  unascertained ;  or  conditionally  upon  the  happening  of  an 
event  that  possibly  may  never  happen;  or  (at  common  law) 
conditionally  upon  the  happening  of  an  event  that  may  not 
happen  till  after  the  determination  of  the  particular  estate. 
The  birth,  or  ascertainment,  of  the  person  to  whom  the 
remainder  is  granted,  or  the  happening  of  the  event  upon 
which  it  is  to  have  effect,  is  a  condition  precedent  to  its 
taking  effect,  either  as  an  estate  in  possession,  or  as  a  vested 
remainder  (e). 

Thus,  if  land  be  granted  to  A.  for  his  life,  with  remainder  Instances, 
to  his  first  son — A.  having  no  son  at  the  time  of  the  grant 
— the  remainder  is  contingent,  until  A.  shall  have  a  son 
born  to  him.  Again,  if  land  be  granted  to  A.  for  his  life, 
with  remainder  to  such  of  his  children  as  shall  be  living  at 
his  death,  the  remainder  is  contingent,  during  A.'s  life ;  since 
it  cannot  be  ascertained,  till  his  death,  which  of  his  children 
will  be  entitled.  So,  if  land  be  granted  to  A.  and  B.  for 
their  joint  lives,  with  remainder  to  the  survivor  in  fee  simple, 
the  remainder  is  contingent  until  it  is  ascertained,  by  the 
death  of  either  A.  or  B.,  which  of  them  is  the  survivor  (/). 
So,  in  the  case  of  a  grant  to  A.  for  his  life,  with  remainder 
to  B.  for  his  life,  but  if  B.  die  before  A.,  then  with  remainder 
to  C,  the  last  remainder  is  contingent,  so  long  as  it  is  un- 
certain whether  or  not  B.  will  die  before  A. — Instances  of 
remainders,  contingent  at  common  law,  by  reason  of  uncertainty 
as  to  the  occurrence  of  the  event  before  the  determination 
of  the  particular  estate,  are  given  hereafter  (p.  111). 

On  the  fulfilment  of   the   condition  upon  which   a   con-  When 
tingent  remainder  is  limited — that  is,  the  birth  or  ascertain-  remainder 
ment  of  the  remainderman,  or  the  happening  of  some  other  vested!* 
event  expressed  in   the   grant   (as    the   case   may  be) — the 
remainder  becomes  a  vested  remainder,  or,  if  the  particular 
estate  has  determined,  an  estate  in  possession ;  unless  it  was 

{e)  Fearne,  C.  R.,  3  et  ieq.;  2  Bl.  Comm.  154. 

(/)  See  Quarm  t.  Qttarm,  1892,  1  Q.  B.  184 ;  61  L.  J.  Q.  B.  154 ;  66  L.  T. 
418. 


no 
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Uncertainty 
as  to  pos- 
session. 


Vested 
remainder 
ma  J  follow 
contingent 
(ine. 


Contingency 
with  double 
aspect. 


In  whom  is 
the  fee,  prior 
to  vesting  in 
remainder- 
man. 


liable  to  previous  failure  under  the  rule  of  the  common  law 
hereafter  mentioned  (p.  Ill),  and  has  so  failed. 

A  remainder  is  not  contingent,  merely  because  it  is  un- 
certain whether  it  will  ever  become  an  estate  in  possession. 
To  that  uncertainty,  every  remainder  for  life  or  in  tail, 
whether  vested  or  contingent,  is  subject ;  since  the  remainder- 
man may  die,  or  die  without  issue,  before  the  determination 
of  the  particular  estate.  As  regards  the  possession,  a  con- 
tingent differs  from  a  vested  remainder,  merely  in  that  the 
former  is  notj  while  the  latter  is,  capable  of  taking  effect  in 
possession,  whenever  the  particular  estate  may  determine  (g), 

A  grant  of  a  contingent  remainder — other  than  a  remainder 
in  fee  simple — may  be  followed  by  a  grant  of  a  vested  re- 
mainder; as  to  A.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  (A.  having  no  son  at  the  time  of  the 
grant),  with  remainder  to  B.  for  life.  In  such  case,  if  the 
contingent  remainder  become  vested,  it  will  supersede  the 
other  remainder.  Thus,  if  A.  should  have  a  son,  that  son 
will  have  a  vested  estate,  prior  to  B/s  estate  (A).  But  in 
the  case  of  a  grant  of  a  contingent  estate  in  fee  simple,  no 
remainder  can  be  granted  subsequently  thereto  (p.  101).  A 
contingent  remainder  in  fee  simple  may,  however,  be  granted 
in  substitution  for  another  contingent  remainder  in  fee  simple, 
in  case  the  latter  should  fail  of  effect — as  where  land  is 
granted  to  A.  for  life,  and  if  he  have  a  son,  to  that  son  in 
fee  simple,  and  if  he  have  no  son,  then  to  B.  in  fee  simple ; 
for,  in  this  case,  the  substituted  fee  is  not  granted  as  a  re- 
mainder after  the  prior  fee,  but  each  fee  simple  is  a  remainder 
upon  the  estate  for  life.  A  grant  of  this  kind  is  sometimes 
called  a  contingency  with  a  double  aspect  (t). 

In  the  case  of  the  grant  of  a  contingent  remainder  in  fee 
simple,  by  deed  operating  according  to  the  rules  of  the  common 
law,  some  uncertainty  has  existed  as  to  whether,  prior  to  the 
vesting  of  the  remainder,  the  fee  simple  continues  in  the 
grantor,  or  is  in  abeyance.  It  is  clear,  however,  that  if  the 
contingent  remainder  ultimately  fails,  the  grantor  will  be 
entitled  to  the  ownership  in  possession,  whether  his  right 
thereto  be  consequent  upon  the  ownership  in  fee  continuing 
in  him  until  it  vests  in  the  remainderman,  or  upon  his  having 
some  interest  in  the  nature  of  a  possibility  of  reverter  re- 
maining in  him  (j). 


ig)  Fearne,  C.  R,  216. 

{k)  Fearne,  C.  R.,  222,  225 ;  2  Cruise,  t  16,  c  1,  ss.  45,  56-60 ;  Ewrs  ▼. 
Challtt,  7  H.  L.  C.  531. 

(t)  Feame,  C.  R,  372. 

<  j)  Co.  Litt.  342  ;  Fearne,  C.  R,  51 ;  2  Cruise,  1. 16,  c,  8,  ss.  1-13 ;  2  Prest. 
Abstr.  100  tt  teq.  The  question  does  not  arise  where  the  remainder  is  Umited 
by  deed  operating  ander  the  Statute  of  Uses,  or  bj  will ;  seepott^  pp.  123, 124. 
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Liability  to  Failure. — Statutory  Alterations. — It  has  Failure  of 
been  seen  that  a  remainder  must  be  granted  as  an  estate  contingent 
that  is  to  become,  or  may  become,  an  estate  in  possession  "[^^^^^^^.f* 

1.       1  .t_  .       .  •'!  A  •      f  common  law. 

immediately  upon  the  expiration  of  the  particular  estate 
(p.  101).  A  rule  of  the  common  law,  supplementary  to  the 
preceding,  required  that  a  contingent  remainder  should  vest, 
either  during  the  existence  of  the  particular  estate,  or  at  the 
very  instant  of  its  determination.  If  it  did  not  so  vest,  it 
failed,  and  the  estate  of  the  person  next  entitled,  in  reversion 
or  otherwise,  at  once  took  effect  (i).  Thus,  if  laud  were 
granted  to  A.  for  his  life,  and  on  his  death  to  the  heir  of  B. 
— or  to  A.  for  his  life,  and  on  his  death  to  the  children  of  B. 
living  at  B.'s  death — in  each  case  the  remainder  would  fail  by 
the  death  of  A.  in  B.'s  lifetime,  and  the  grantor  would  be 
entitled  to  the  land,  in  possession ;  for  in  neither  case  would 
the  remainder  be  vested  on  the  determination  of  the  particular 
estate  by  the  death  of  A. ;  since  it  would  not  be  known  till 
B.'s  death,  in  the  one  case,  who  would  be  his  heir;  and,  in 
the  other  case,  which,  if  any,  of  his  children  would  be  then 
living  (Z). 

In  the  case  of  a  grant  in  remainder  to  a  class  of  persons  Effect  of  rule 
(as  the  children  of  A.),  the  foregoing  rule  might  operate  to  the  °°  remainder 
exclusion  of  some  members  of  the  class,  while  other  members  ^^^  *°  ^ 
might  acquire  vested  estates.     Thus,  if  land  were  granted  to 
A.  for  his  life,  and  after  his  death  to  such  of  his  children  as 
should  attain  the  age  of  twenty-one  years,  the  land  would  vest 
in  such,  if  any,  of  the  children  as  had  attained  the  required 
age  before  the  death  of  A.,  to  the  exclusion  of  any  who  had  not 
then  attained  that  age  (m). 

In  the  case  of  a  grant  to  a  person  for  life,  with  remainder  Effect  of  mie 
to  his  eldest  son,  or  other  child,  or  to  his  children  generally,  on  remainders 
the  rule  in  question  had  no  application,  unless  the  parent's  life  ^nts.**^^  * 
estate  were  determined  by  some  event  prior  to  his  death.     For 
under  such  a  grant,  the  remainderman  must  necessarily  have 
eome  into  existence  (the  remainder  thus  becotaing  vested) 
before  the  death  of  the  tenant  for  life — unless,  indeed,  the 
remainderman  were  a  posthumous  child ;  and,  by  the  statute 
10  William  III.,  c.  16,  a  posthumous  child   is  enabled  to 
take  an  estate  in  remainder,  t^ith  the  rents  and  profits  of  the 
land  from  the  father's  death  (n\  as  if  he  had  been  born  In  the 
father's  lifetime.     A  remainder  under  such  a  grant  might  fail, 
however,  through  the  determination  of  the  particular  estate, 

(*)  Fearne,  C.  R,  307,  308. 

(0  Co.  Litt.  378  a;  2  Bl.  Comm.  169. 

(to)  Fearne,  C.  R.,  312 ;  Festing  ▼.  Allen,  12  M.  &  W.  279  ;  Bull  v.  Pi-iUKard, 
5  Hare  667 ;  Symes  v.  Symei,  1896,  1  Ch.  272  ;  66  L.  J.  Ch.  265,  78  L.  T.  684. 

(n)  Battet  v.  Bauet,  3  Atk.  203. 
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by  its  forfeiture,  or  its  merger  in  another  estate  in  the  land, 
during  the  lifetime  of  the  parent,  and  before  the  birth  of  the 
child  to  whom  the  remainder  had  been  granted — ^at  least,  where 
the  land  was  of  freehold  tenure.  The  liability  of  the  particular 
estate  to  such  determination  by  merger  depended  on  the 
rule  that  a  life  estate  will  merge  in  a  vested  estate  of  inherit- 
ance in  expectancy,  notwithstanding  an  intervening  contingent 
remainder ;  unless  the  life  estate  and  the  estate  of  inheritance 
are  limited  to  the  same  person,  as  to  A.,  for  life,  with  re- 
mainder to  his  eldest  son  (unborn)  in  tail,  with  remainder  to 
A.  in  fee  simple  (o). 

A  contingent  remainder  in  land  of  copyhold  tenure  was  not 
liable  to  fail  through  the  forfeiture  or  merger  of  the  particular 
estate,  since  the  seisin  of  the  land  was  in  the  lord  of  the 
manor;  though  this  would  not  prevent  the  failure  of  the 
remainder,  if  it  did  not  become  vested  before,  or  on,  the  ex- 
piration of  the  particular  estate  (p). 

Where  a  contingent  remainder,  created  by  deed  or  will,  was 
liable  to  fail  by  the  premature  determination  of  a  preceding 
life  estate,  it  was  formerly  the  practice  to  insert,  in  the  same 
instrument,  a  grant  of  an  ^estate  in  remainder  to  trustees,  to 
take  effect  upon  the  determination  of  the  life  estate,  by  for- 
feiture or  otherwise,  during  the  life  of  the  tenant  for  life,  and 
to  continue  during  the  rest  of  his  life ;  the  estate  of  the  trustees 
being  declared  to  be  granted  to  them  upon  trust  for  the  tenant 
for  life,  and  to  preserve  contingent  remainders.  In  this  way, 
the  destruction  of  a  contingent  remainder,  by  the  premature 
determination  of  the  particular  estate,  was  prevented.  For  in 
case  of  such  determination,  the  estate  of  the  trustees  would 
take  effect  in  possession — the  trustees  not  being  at  liberty  to 
prevent  this,  by  any  alienation  of  their  estate ;  and  there  was 
thus  a  particular  estate  in  possession,  throughout  the  lifetime 
of  the  tenant  for  life  (g). 

By  the  Real  Property  Act,  1845  (c.  106),  s.  8,  however,  a 
contingent  remainder  was  made  capable  of  taking  effect,  not- 
withstanding the  determination,  by  forfeiture,  surrender,  or 
merger,  of  the  particular  estate,  as  if  such  determination  had 
not  happened.  This  enactment,  in  effect,  protected  contingent 
remainders  against  failure  through  the  premature  determina- 
tion of  the  particular  estate :  and  thus  rendered  unnecessary, 
for  this  purpose,  a  grant  to  trustees  to  preserve  contingent 
remainders.     It  did  not,  however,  provide  for  the  case  of  the 


(o)  Fearne,  C.  R,  317  et  seq.,  340 ;  2  Cruise,  t.  16,  c.  6  ;  Archer's  Case,  Rep. 
pt.  1,  66  a. 

(p)  Fearne,  C.  R.,  319;  Scriven,  Cop.  65.  As  to  contingent  remainders 
of  equitable  estates  not  being  liable  to  faUure  as  above  mentioned,  see  pott^ 
p.  142. 

(q)  2  Bl.  Comm.  171,  172  ;  2  Craise,  t.  16,  c.  7. 
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expiration  of  the  particular  estate,  in  regular  course,  before 
the  vesting  of  the  contingent  remainder — as  where  land  was 
granted  to  A.  for  his  life,  with  remainder  to  the  first  of  his 
sons  who  should  attain  the  age  of  twenty-one,  and  A.  died 
before  any  son  of  his  had  attained  that  age,  Where  this  might 
occur,  a  grant  to  trustees  to  preserve  contingent  remainders 
was  still  desirable — their  estate  being  limited  to  take  effect  in 
possession  on  the  expiration  of  the  particular  estate,  and  to 
continue  till  the  happening  of  the  event  upon  which  the  con- 
tingent remainder  was  to  become  vested. 

But  a  further  alteration  in  the  law  on  this  subject  was  Contingent' 
made  by  the  Contingent  Eemainders  Act,  1877  (c.  33),  with  ^™*iS:^f  * 
respect  to  every  contingent  remainder,  created  by  any  instru-  ^''^'  ^^^^' 
ment  executed  after  the  passing  of  that  Act  (2nd  August 
1877),  or  by  any  will  or  codicil  revived  or  republished  after 
that  date,  in  tenements  or  hereditaments  of  any  tenure,  which 
would  have  been  valid  as  a  springing  or  shifting  use,  or 
executory  devise,  or  other  limitation,  had  it  not  had  a  sufficient 
estate  to  support  it  as  a  contingent  remainder.    The  Act  pro- 
vides that  every  such  contingent  remainder  shall,  in  the  event 
of  the  particular  estate  determining  before    the   remainder 
vests,  be  capable  of  taking  effect,  in  all  respects,  as  if  the 
contingent  remainder  had  originally  been  created  as  a  spring- 
ing or  shifting  use,  or  executory  devise,  or  other  executory 
limitation. 

In  the  cases  to  which  this  Act  applies,  its  effect  is  to  Its  effect, 
render  a  contingent  remainder  capable  of  taking  effect  on  the 
fulfilment  of  the  condition  upon  which  it  is  limited,  irre- 
spective of  the  previous  failure,  by  any  means,  of  the  particular 
estate;  for,  as  will  be  seen  hereafter,  executory  interests 
(which  comprise  springing  and  shifting  uses,  and  executory 
devises)  do  not  depend,  for  their  validity  and  effect,  upon  any 
prior  estate. 

Since  the  Act  applies  only  to  a  contingent  remainder  that  Wliere  it  does 
would  be  valid  as  an  executory  interest,  if  it  were  not  supported  °*^*  *PP^y- 
by  a  particular  estate,  any  contingent  remainder  that  does  not 
fulfil  this  requirement  remains  liable  to  failure  through  the 
expiration  of  the  particular  estate  before  the  remainder  vests. 
Thus,  a  grant  to  an  unborn  person  on  his  attaining  an  age 
greater  than  twenty-one  years,  is  void  under  the  rule  of  law 
against  perpetuities  (p.  283),  if  it  purports  to  be  made  by  way 
of  executory  interest ;  but  if  it  is  a  grant  of  the  legal  estate 
in  land  by  way  of  contingent  remainder,  it  is  a  valid  grant 
(p.  284) ;  though  it  will  fail  if  it  does  not  become  vested  by  the 
grantee  attaining  the  specified  age  before  the  expiration  of  the 
particular  estate  (r). 

(r)  See  Vaizej  on  Settlements,  1165  ;  Marsden,  Perp.  172. 
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In  case  of  gift  Where  a  contingent  remainder  is  granted  to  a  class  of 
persons,  none  of  whom  have  acquired  vested  interests  at  the 
expiration  of  the  particular  estate,  the  remainder  will  vest, 
under  the  Act,  in  those  members  of  the  class  with  respect  to 
whom  the  condition  is  eventually  fulfilled.  Thus,  if  land  be 
granted  to  A.  for  life,  with  remainder  to  each  of  his  children 
who  shall  attain  twenty-one,  and  at  his  death  no  child  of  his 
has  attained  that  age,  the  remainder  will  vest  in  such,  if  any, 
of  his  children  as  eventually  attain  twenty-one.  But  where  a 
vested  interest  is  acquired  by  one  or  some  only  of  the  members 
of  the  class,  before  the  determination  of  the  particular  estate, 
it  is  not  clear  that  the  Act  will  prevent  the  failure  of  the 
interests  of  the  other  members  of  the  class,  according  to  the 
common  law  (p.  111).  For  the  Act  applies  only  in  the  event 
of  the  failure  of  the  particular  estate  before  the  contingent 
remainder  vests ;  and,  in  the  case  supposed,  it  has  vested  in 
one  or  more  of  the  class,  before  the  determination  of  the 
particular  estate  (s). 

Where  a  contingent  remainder  may  vest  after  the  deter- 
mination of  the  particular  estate,  as  above  explained,  the 
ownership,  and  the  right  to  the  rents  and  profits  of  the  land, 
from  the  determination  of  the  particular  estate  until  the  vest- 
ing of  the  remainder,  will  be  in  the  grantor  of  the  particular 
estate  and  the  remainder,  or  in  his  successors,  if  he  be  dead  (t). 
If  the  remainder  has  been  granted  to  a  class  of  persons,  the 
first  of  them  who  acquires  a  vested  interest  in  possession  takes 
the  whole  of  the  rents  and  profits  until  another  member  of 
the  class  acquires  a  vested  interest,  when  that  member  takes 
a  share  of  the  rents  and  profits,  and  so  on  (u). 

Mode  of.  Creation. — Contingent  remainders  are  created  by  grant, 

made  either  inter  vivos  or  by  will,  in  accordance  with  the 
rules  applicable  to  remainders  generally  (p.  100);  and  in 
conformity,  also,  with  the  following  rules,  which  apply  to 
contingent  remainders  only. 

(i.)  If  of  free-  (i.)  The  common  law  (v)  requires  that  a  contingent  re- 

hoid,  particu-  mainder  of  an  estate  of  freehold  shall  have  a  particular  estate 

iinist  be  of  freehold  to  support  it ;  in  other  words,  that  the  particular 

freehold.  estate  upon  which   a  contingent  remainder  of  an   estate   of 


Right  to 
intermediate 
rents  and 
profits. 


(«)  Wms.,  Seisin,  208. 

(0  Fearne,  C.  R,  241,  n. ;  Earl  of  Beetivt  v.  Hodgmn,  1  H.  &  M.  376  ;  Holmes 
V.  PrtKoU,  33  L.  J.  Cb.  264,  12  W.  R.  636.     It  is  otherwise  in  the  case  of  a 
ontingent  remainder  in  personalty,  or  in  realty  and  personalty  blended  in 
one  gift;  1  Jarman,  Wills,  613,  and  cases  there  cited. 

{u)  Re  AverOl,  1898,  1  Ch.  623,  67  L.  J.  Ch.  233,  78  L.  T.  820. 

(v)  This  rule  does  not  apply  to  the  limitation  of  an  equitable  estate  by  waj 
of  contingent  remainder ;  see  post^  p.  142. 
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freehold  is  expectant,  be  not  itself  an  estate  less  than  freehold. 
Thus,  if  land  be  granted  to  A.  for  one  hundred  years,  if  he 
shall  so  long  live,  with  remainder  in  fee  to  the  heirs  of 
B.,  a  living  person,  the  remainder  is  void  (w).  This  rule  is 
also  noticed  hereafter,  in  connection  with  executory  interests 
(p.  122).  Like  other  rules  applicable  to  remainders,  it  is  based 
on  the  feudal  principle  that  there  should  be  at  all  times  a 
tenant  having  the  seisin,  or  feudal  possession.  Where  an 
estate  of  freehold  is  granted  as  a  vested  remainder  after  an 
estate  for  years,  the  seisin  passes  immediately  to  the  re- 
mainderman (x).  But  on  the  grant  of  a  contingent  remainder 
of  an  estate  of  freehold,  if  the  particular  estate  be  merely  a 
chattel  interest,  the  seisin — which  cannot  pass  to  the  remainder- 
man, since  the  remainder  is  contingent — must  either  pass 
immediately  to  a  person  entitled  to  a  vested  estate  in  re- 
mainder, subsequent  to  the  contingent  remainder,  or  remain 
in  the  grantor,  and  so  render  the  limitation  of  the  contingent 
remainder  inoperative  (p.  101)  (y). 

(ii.)  An  estate  cannot  be  given  to  the  issue  of  a  person  (ii.)  To  issne 
unborn,  in  remainder,  after  a  grant  of  a  particular  estate  to  of  unborn 
that  person;  for,  under  such  a  limitation,  the  remainder  to^^^^^^^ 
the  issue  of  the  unborn  person  is  void  (z).    Where  land  is  that  person, 
granted  to. a  living  person  for  life,  a  remainder  may  be  given  invalid, 
to  his  unborn  child  or  children;   but  the  rule  in  question 
forbids  the  limitation  of  a  further  remainder  to  descendants 
of  such  child  or  children. — This  rule  is  commonly  called  the 
rule    against    double    possibilities ;    since   it   is    said    to    be 
derived  from  an  old  doctrine  that  a  double  contingency,  or 
'possibility  upon  a  possibility,'  was  not  allowed  by  law  in 
the  creation  of  contingent  estates  (a).     In  modern  law,  the 
recognition  of  this  doctrine  is  probably  confined  to  the  case 
to  which  the  above  rule  applies  (6). 

As  will  hereafter  be  seen,  another  rule,  known  as  the  rule  Rule  against"* 
against  perpetuities,  prescribes  a  period  within  which  every  perpetuities, 
estate  or  interest  in  expectancy,  whether  remainder  or  executory 

(v)  Co.  Litt.  217  a ;  Feame,  C.  R.,  281 ;  2  Bl.  Comm.  171 ;  GoodrtgJu  v. 
Comifh,  1  Salk.  226 ;  Ounliffe  ▼.  Braneker,  3  Ch.  D.  393,  46  L.  J.  Cb.  128,  35 
I^  T.  178. 

(«)  2  Bl.  Comm.  167. 

(y)  Fearne,  C.  R.,  281,  285 ;  Burton,  §§  32,  33. 

{z)  2  Prest.  Abstr.  114 ;  Rep.  pt.  2,  51  a;  Rep.  pt.  10,  60  b ;  Fearne,  C.  R, 
502 ;  Monypenny  v.  Bering,  2  D.  M.  &  G.  145 ;  WhWyy  v.  Mite/iell,  42  Ch.  D. 
494,  44  Ch.  D.  85,  59  L.  J.  Ch.  485,  62  L.  T.  771. 

(a)  As  to  which,  see  Rep.  pt.  2,  51  a  ;  Rep.  pt.  10,  50  b ;  2  Bl.  Comm.  170. 

(6)  See  per  Farwell,  J.,  Re  Bowles,  Amedroz  v.  Bowles,  1902, 2  Ch.  650,  71  L.  J. 
Ch.  822,  51  W.  R.  124;  Gray,  Perp.  s.  191. 
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interest,  must  vest  (c).  But  the  rule  above  stated  is  distinct 
from  the  rule  against  perpetuities;  and  therefore  applies, 
although  the  limitation  to  the  issue  of  the  unborn  person 
be  expressly  confined  to  such  issue  as  may  acquire  a  vested 
interest  within  the  period  prescribed  by  the  rule  against 
perpetuities — as  where  land  is  granted  to  A.  for  life,  with 
remainder  to  his  first  son  for  life  (A.  having  then  no  son), 
with  remainder  to  the  first  son  of  such  son  who  shall  be  born 
in  the  lifetime  of  A.  (d). 

The  invalidity  of  a  limitation  in  remainder  to  the  issue 
of  an  unborn  person  necessarily  prevents  any  limitation,  con- 
tained in  the  same  instrument,  of  an  interest  subsequent  to 
the  remainder  from  having  effect,  even  though  that  interest 
be  not  void  under  the  rule  against  perpetuities ;  since  the 
event  upon  which  every  such  subsequent  interest  depends, 
namely,  the  expiration  or  determination  of  the  estate  limited 
to  the  issue  of  the  unborn  person,  can  never  occur  («). 

The  rule  above  stated  is  subject  to  a  modification  in  the 
case  of  a  gift,  by  will,  to  an  unborn  person  for  his  life,  with 
remainder  to  his  child,  or  to  his  children  (whether  successively 
or  in  common),  in  taiL  In  such  case,  it  is  held  that  the  unborn 
person  takes  an  estate  tail,  instead  of  a  life  estate  as  expressed 
in  the  will.  This  rule  is  called  the  cy-pr^  doctrine,  since  its 
aim  is  to  give  effect  to  the  testator's  intention,  so  far  as  it 
can  be  lawfully  carried  out  without  transgressing  the  general 
rule — to  which,  manifestly,  the  testator's  expressed  intention 
is  opposed.  Though  the  gift'  to  the  unborn  person's  issue  fails 
as  a  remainder,  the  issue  are  not  necessarily  excluded  from  the 
succession,  as  they  would  be  if  the  limitations  were  construed 
strictly ;  for  the  land  will  devolve  upon  the  issue,  if  any, 
as  heirs  in  tail,  so  long  as  the  entail  remains  unbarred  (/). 
The  cy-prh  doctrine,  however,  does  not  apply  where  the  estate 
given  to  the  child  of  the  unborn  person  is  an  estate  for  life,  or 
in  fee  simple ;  its  application  being  confined  to  limitations  of 
estates  tail  And  it  does  not  apply  to  limitations  contained 
in  a  deed  {g). 

Use  ajid  Epjoyment. — ^The  rights  of  a  contingent  re- 
mainderman with  respect  to  the  use  and  enjoyment  of  the 


(o)  Feame,  C.  R.,  502 ;  Be  Frost,  Frost  v.  Frost,  43  Ch.  D.  at  p.  264,  51)  L.  J. 
Ch.  118,  62  L,  T.  25. 

{d)  See  Wkiiby  t.  Milchdl,  wpra,  note  (z). 

{e)  Monypenny  t.  Dtring,  2  D.  M.  &  G.  145,  182,  183. 

(/)  Fearne,  C.  R.,  204  n.  ;  Humherston  t.  HumbersUyii,  1  P.  Wms.  332 ;  Mony- 
penny  v.  Derxng^  supra ;  Vande}plaiik  v.  King,  3  Hare  1 ;  Hampton  v.  Holman^ 
5  Ch.  D.  183,  46  L.  J.  Ch.  248,  36  L.  T.  287. 

{g)  Seaward  v.  WiUooek,  5  Bast  198 ;  Bristow  ▼.  Warde,  2  Ves.  336 ;  Ifale  v. 
Pew,  25  Beay.  335  ;  2  Prest  Abstr.  166. 
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land,  have  reference,  chiefly,  to  waste  committed  by  the 
tenant  of  the  particular  estate.  At  common  law,  a  contingent 
remainderman  had  no  remedy  for  waste  committed  by  the  owner  lUmedies  for 
of  a  particular  estate.  Nor  was  he  entitled  in  equity  to  any  ^***®' 
relief,  where  the  owner  of  the  particular  estate  could  destroy 
the  contingent  remainder  by  forfeiture,  surrender,  or  merger, 
of  the  particular  estate.  But  where  an  estate  was  vested  in 
trustees  to  preserve  contingent  remainders,  waste  by  the 
tenant  for  life  would  be  restrained  in  equity,  for  the  benefit 
of  the  contingent  remainderman;  and  it  seems  that,  upon 
the  vesting  of  his  remainder,  he  would  be  entitled  to  damages 
for  waste  previously  committed  (i).  And  in  the  case  of 
collusion  between  the  owner  of  the  particular  estate  and  the 
owner  of  the  next  vested  estate  of  inheritance,  or  where  both 
these  estates  were  vested  in  the  same  person,  the  proceeds 
of  the  waste  (which  otherwise  would  belong,  as  has  been 
seen,  to  the  owner  of  the  next  vested  estate  of  inheritance), 
would  be  secured  for  the  benefit  of  the  owners  of  the  successive 
estates  (p.  103).  Under  the  present  law,  it  seems  that  every 
contingent  remainderman,  whose  estate  is  not  liable  to  faU 
thi*ough  the  destruction  or  determination  of  the  particular 
estate,  is  entitled  to  the  above  remedies,  although  there  be 
no  estate  vested  in  trustees  to  preserve  the  contingent  re- 
mainder (j). 

Title-deeds, — A  person  entitled  to  a  contingent  interest  in  No  right  of 
land  cannot  require  production  of  the  deeds  of  title  to  the  *n«P««*ion« 
land  by  the  tenant  in  possession ;  but  if  they  are  likely  to  be 
lost  or  destroyed,  he  may  have  their  safe  custody  secured  (k). 

Alienation. — At  common  law,  a  contingent  remainder  was  Righto  of. 
alienable  to  a  limited  extent  only.  In  equity,  however,  a 
conveyance  of  a  contingent  remainder,  for  valuable  considera- 
tion, was  enforced  (l).  But  by  the  Eeal  Property  Act,  1845 
(c.  106),  8.  6,  a  contingent  or  executory  or  future  interest, 
and  a  possibility  coupled  with  an  interest,  and  a  right  of 
entry  immediate  or  future,  and  whether  vested  or  contingent 
(m),  in  or  upon  tenements  or  hereditaments  of  any  tenure, 

(»)  Fearne,  C.  R.,  418,  562 ;  Garth  v.  CotUm,  1  Ves.  Sen.  524,  546,  1  L.  C. 
Sq.  970. 

ij)  See  1  L.  C.  Eq.,  notes  to  Cfarth  t.  Cotton,  iupra, 

{k)  Noel  T.  Ward,  1  Madd.  322,  329 ;  Sug.  V.  &  P.  444. 

(l)  LampH*M  Cote,  Rep.  pt.  10,  46  a ;  2  Prest.  Abstr.  283 ;  Fearne,  C.  R., 
366,  n. 

(m)  Jenkiru  v.  Jone$,  9  Q.  B.  D.  128,  51  L.  J.  Q.  B.  438,  46  L.  T.  795.  That 
this  enactment  does  not  apply  to  a  right  of  re-entry  under  a  condition  in  a 
lease,  on  breach  of  covenant,  see  Hunt  t.  Bithop,  8  Bz.  675 ;  fftmt  t.  Remnant^ 
9  Ex.  635. 
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are  made  alienable  by  deed  —  whether  the  object  of  the 
limitation  of  such  interest  or  possibility  be  or  be  not  ascer- 
tained. And  by  the  Wills  Act,  1837  (c.  26),  s.  3,  such  con- 
tingent executory  or  future  interests,  and  rights  of  entry,  for 
condition  broken  and  otherwise,  are  made  devisable,  whether 
the  testator  be  or  be  not  ascertained  as  the  person,  or  one 
of  the  persons,  in  whom  the  same  may  become  vested, — The 
provisions  of  the  Fines  and  Eecoveries  Act,  1833  (c.  74),  as  to 
alienation  by  a  tenant  in  tail  in  remainder  (p.  104),  apply  as 
well  to  a  contingent,  as  to  a  vested,  estate  tail  in  remainder 
(ss.  1, 15).  But,  on  alienation  under  the  Act,  the  estate  thereby 
disposed  of,  whether  it  be  the  fee  simple  or  a  less  estate — will, 
it  seems,  be  subject  to  the  contingency  to  which  the  estate 
tail  was  subject,  and  will  not,  until  it  become  a  vested  estate, 
affect  subsequent  estates  in  the  land  {n). 

Modes  of.  Determination  or  Expiration. — The  former  liability  of  a 

contingent  remainder  to  failure  through  the  determination, 
from  any  cause,  of  the  particular  estate,  and  the  alterations 
made  in  the  law  on  this  subject  by  modern  legislation,  and 
the  extent  of  their  application,  have  already  been  noticed 
(pp.  111-113). — Any  contingent  remainder  that  is  expectant 
on  an  estate  tail  is,  of  course,  liable  to  be  extinguished  tiirough 
an  absolute  bar  of  the  entail. — A  contingent  remainder  may 
also  fail  through  the  non-fulfilment  of  the  condition  on  which 
its  vesting  depends.  And  it  will,  of  course,  fail  in  any  event 
upon  which  it  would  have  expired  had  it  been  a  vested  estate. 


Sect.  III. — Executory  Interests. 

Executory  in-        Definition. — ^The  term  executory  interest  is  used  to  denote 
terest  defined,  ^ny  estate  or  interest  (p.  93)  in  expectancy,  created  by  express 

grant,  and  not  taking  effect  as  an  estate  in  remainder. 
Distinguished  The  essential  features  of  estates  in  remainder,  as  distin- 
Ttoinaindep  g^ished  from  estates  or  interests  of  the  present  class,  have 
already  been  considered  (p.  100);  and  it  has  been  seen  that 
a  legal  estate  in  expectancy  is  an  estate  in  remainder,  if  it 
is  created  in  such  terms  that  it  may  become  an  estate  in 
possession  upon  the  expiration  of  a  preceding  particular  estate, 
but  not  before  that  event,  nor  upon  the  occurrence  of  an  event 
that  cannot  happen  till  after  the  expiration  of  the  particular 
estate  (p.  101).  On  the  other  hand,  where  an  estate  or  interest 
is  granted  in  expectancy,  to  take  effect  in  possession  upon  an 
event  that  must,  or  may,  happen  before  the  expiration  of  an 
estate  immediately  preceding  it  (whether  the  latter  estate  be 

(n)  See  Sagden,  R.  P.  State.  192, 193. 
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created  by  the  same  grant,  or  be  an  estate  remaining  in  the 
grantor);  or  upon  an  event  that  cannot  happen,  or  cannot 
wholly  happen,  till  after  the  expiration  of  an  estate  given 
in  immediate  priority  to  it ;  or  to  take  efEect  in  defeasance 
of  a  prior  estate  in  fee  simple  (whether  granted  by  the 
same  instrument  or  remaining  in  the  grantor),  the  estate 
or  interest  so  granted  belongs  to  the  class  of  executory 
interests  (o).     (For  examples,  see  pp.  123,  124.) 

Origin. — Grants  of  estates  of  freehold  in  expectancy,  other-  Uses  of  land, 
wise  than  by  way  of  remainder,  were  not  recognised  by  the 
common  law,  and  were  originally  capable  of  taking  effect  only 
as  creating  equitable  estates.  These  were  introduced  into  the 
legal  system  through  the  recognition  and  enforcement,  by  the 
Court  of  Chancery,  of  declarations  of  the  use  of  laud.  Under 
certain  conditions,  a  declaration  that  the  legal  owner  should 
hold  to  the  use  of  another,  entitled  the  latter  to  the  equitable 
ownership,  or,  as  it  was  originally  called,  the  'use,'  of  the 
land  (p.  140). 

The  rules  adopted  by  the  Court,  as  applicable  to  uses,  were  Distinctions 
in  some  respects  similar  to,  in  othei*s  different  from,  the  rules  ^^^^^  "*••» 

<•    .1  1  •  .    ^        •       1       J        A  xi      and  common 

of  the  common  law  governing  estates  m  land.  Among  the  uw  estates, 
equitable  rules  that  did  not  conform  to  the  common  law,  were 
those  that  dealt  with  limitations  of  estates  of  freehold  in  ex- 
pectancy, otherwise  than  by  way  of  remainder.  Thus,  the  use 
might  be  so  granted  in  expectancy,  that,  until  the  happening 
of  the  event  upon  which  it  was  to  have  effect  as  an  estate  in 
possession,  an  equitable  estate  in  fee  simple,  and  not  (as  in  the 
case  of  a  remainder)  a  particular  estate  merely,  should  vest  in 
another  person.  So  also,  the  use  might  be  so  granted  as  to 
take  effect  in  possession  either  in  defeasance  of,  or  after  the 
expiration  of,  a  prior  particular  estate  granted  by  way  of  use. 
And  such  equitable  estates  in  expectancy  might  be  created  by 
will,  no  less  than  inter  vivos;  for  the  use  was  alienable  by  will 
— and  in  this  respect,  also,  it  differed  from  the  legal  estate, 
since  an  estate  in  fee  could  not,  at  common  law,  be  disposed  of 
by  testament  (p.  364). 

By  these,  and  various  other,  differences,  uses  were  distin-  incon- 
gnished  from  estates  at  common  law.     The  tendency  of  these  veniences  of 
distinctions  was  to  create  obstacles  to  the  enforcement  of  the  "***' 
rights,  at  common  law,  of  lords,  creditors,  and  others,  against 
the  land ;  for  these  rights,  not  being  rights  conferred  by  the 
rules   of  equity,   were    not   available   against    the    equitable 


(o)  Fearne,  C.  R.,  386-395,  526  ;  Be  Leehmere  cmd  Lloyd  (disapproving 
BraekefOmry  v.  Oibbont,  2  Ch.  D.  417),  18  Ch.  D.  524  ;  45  L.  T.  551 ;  Miles  ▼. 
Jarvii,  24  Ch.  D.  633,  52  L.  J.  Gh.  796,  49  L.  T.  162;  Dean  v.  Dean,  1891,  » 
Ch.  150,  60  L.  J.  Ch.  563,  65  L.  T.  65  ;  Blackman  v.  Fysh,  1892,  3  Ch.  209,  67 
U  T.  802. 
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owner  (i?).  To  remedy  the  inconveniences  thus  occasioned, 
statutes  were  passed  at  different  times,  making  uses  subject 
to  the  rules  of  the  common  law,  for  certain  purposes  ;(y) 
and,  finally,  by  the  Statute  of  Uses,  1585  (27  Hen.  VIII., 
c.  10),  which  superseded  the  earlier  statutes,  uses  were  con- 
verted into  legal  estates. 

The  Statute  of  Uses,  after  reciting  the  various  inconveniences 
to  which  uses  had  given  rise,  enacted,  in  effect,  that  where  any 
person  or  persons  should  be  seised  of  any  lands,  &c.  (r),  to  the 
use,  confidence,  or  trust  of  any  other  person  or  persons  or  cor- 
poration, the  person  or  persons  or  corporation  entitled  to  the 
use,  confidence,  or  trust,  in  fee  simple,  fee  tail,  for  life,  term  of 
years,  or  otherwise,  or  in  remainder  or  reversion,  should  from 
thenceforth  stand  and  be  seised,  and  deemed  to  be  in  lawful 
seisin  and  possession,  of  the  same  lands,  &c.,  of  and  in  the  like 
estate  as  he  or  they  had  in  the  use,  trust,  or  confidence ;  and 
that  the  estate  that  was  in  the  person  or  persons  so  seised  to 
such  use,  confidence,  or  trust,  should  be  deemed  to  be  in  him 
or  them  that  had  such  use,  confidence,  or  trust,  in  such  quality, 
manner,  form,  and  condition  as  he  or  they  had  before  in  the 
use,  confidence,  or  trust  (s.  1).  The  -effect  was  to  be  the  same 
where  several  persons  were  jointly  seised  to  the  use,  confidence, 
or  trust,  of  any  of  them  that  were  so  jointly  seised  (s.  2). 

By  the  operation  of  this  statute,  uses  to  which  it  applies 
are  executed ;  that  is,  the  cestui  gtie  use  (the  person,  in  whose 
favour  the  use  has  been  declared)  immediately  acquires,  by 
force  of  the  declaration  of  use,  not  merely  the  beneficial  in- 
terest, as  before  the  statute,  but  also  the  legal  estate — which, 
before  the  statute,  would  have  been  vested  in  the  person  hold- 
ing to  the  use.  The  latter,  through  the  operation  of  the  statute, 
takes  no  actual  estate  or  interest  in  the  land ;  for  though,  in 
form,  the  land  is  conveyed  to  him  (as  to  A.  and  his  heirs,  to  the 
use  of,  &c.),  the  effect  of  the  superadded  use  is  to  make  the 
limitation  to  the  grantee  a  nullity  (s). 

Uses,  being  thus  converted  by  the  statute  into  legal  estates, 
ceased  to  be  subject  to  the  exclusive  jurisdiction  of  the  Court 
of  Chancery,  and  came  within  the  cognisance  of  the  courts  of 
common  law  jurisdiction.  These  courts,  however,  applied  to 
the  legal  estate  created  by  a  declaration  of  use  rules  similar, 
in  many  respects,  to  the  rules  of  equity  by  which  uses,  as 
equitable  estates,  had  originally  been  governed  (^).      Among 


(p)  Bacon,  Law  Tracts,  Uses,  327  et  aq. 

iq)  Aa  to  these  statutes,  see  1  Cruise,  1. 11,  o.  2,  ss.  41-46 ;  1  Sand.,  Uses, 
1&-68. 

(r)  The  statute  specifies  *  hoDonrs,  castles,  manors,  lands,  tenements,  rents, 
services,  reversions^  remainders,  and  other  hereditaments.' 
(<)  2  Bl.  Gomm.  333. 
(0  2  Bl.  Gomm.  333. 
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the  rules  thns  adopted,  were  those  that  sanctioned  the  creation 
of  estates  or  interests  in  expectancy  as  executory  interests — 
which  thus  obtained  validity  as  legal  estates  or  interests  in 
expectancy. 

The  Statute  of  Uses,  however,  by  converting  uses  into  where  created 
legal  estates,  put  an  end  to  the  power  of  creating  executory  ^y  will. 
interests  by  will,  which  had  been  incident  to  uses  as  equitable 
estates  in  fee  simple ;  for,  by  the  common  law,  as  has  been 
mentioned,  the  fee  siniple  was  not  devisable  by  will.  But, 
shortly  after  the  passing  of  this  statute,  an  Act  was  passed, 
by  which  the  legal  estate  in  fee  simple  was  made  alienable  by 
will  (p.  365) ;  and  the  testamentary  power  over  land  being  thus 
restored,  gifts  by  will  of  the  legal  estate,  by  way  of  executor}'' 
interest,  were  held  to  be  valid,  by  analogy  to  similar  gifts  of 
the  use  before  the  Statute  of  Uses  (u). 

A  declaration  of  use  of  land  of  copyhold  tenure  is  not  Executory 
executed   by  the   Statute   of   Uses.     The   statute,  it  will  be  »°*«'®«*J  ^'^ 
observed,   applies   only   where   one  is   seised   to   the   use   of  ^^^ 
another;  and  the  term  *  seised  '  is  not  applicable  to  the  posses- 
sion of  copyhold  land  (p.  21).     Hence,  it  was  doubted  whether 
executory  interests  could  be  created  in  copyholds;   at  least, 
by  conveyance  inter  vivos  (y).     Their  validity,  when  created  by 
will,  was  unquestionable,  since  executory  interests  limited  by 
will  take  effect  independently  of  the  operation  of  the  Statute 
of    Uses(t(7).      And   modern   decisions  have  established    the 
validity  of  such  executory  interests,  created  inter  vivos,  though 
the  Statute  of  Uses  does  not  apply  to  them  (x). 

Although,  at  common  law,  a  grant  of  a  future  estate  of  Executory 
freehold  otherwise  than  by  way  of  remainder  was  void  (p.  101),  lease  for  years. 
this  was  never  the  rule  as  regards  the  creation  of  a  future 
estate  for  years.  A  lease  for  years,  having  effect  at  common 
law,  may  be  created  for  a  term  to  commence  at  a  specified 
future  time,  or  on  the  occurrence  of  a  future  event,  whether 
certain  or  contingent,  without  the  creation  of  any  intermediate 
particular  estate  (y).  And  a  lease  of  the  like  description  may 
be  created  by  grant  of  the  land  to  the  use  of  the  intended 
lessee  for  the  term,  in  the  same  way  as  on  the  creation  of  an 
executory  interest  in  an  estate  of  freehold.  In  either  case,  the 
grantee  acquires  an  interesse  termini  (p.  73)  until  his  executory 
interest  becomes  an  estate  in  possession.  A  future  lease  of 
this  kind  is  commonly  called  a  reversionary  lease  (;/). 

(«)  2  BI.  Comm.  384. 

{v)  See  Feame,  C.  R.,  276,  277 ;  1  Watk.  Cop.,  197  et  seq, ;  2  Prest.  Abstr. 
34;  1  Scriyen,  Cop.  (4th  e<l.),  159-194. 

(w)  1  Watk.  Cop.,  210. 

(x)  BoddingUm  v.  Ahemdhy,  5  B.  ft  C.  776  ;  R.  v.  Lord  of  Manor  of  Oundlt, 
1  A,  ft  E.  283. 

(y)  1  Piatt,  444  ;  2  Piatt.  69. 
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Executx>ry  An  existing  estate  for  years  cannot,  however,  be  the  sub- 

intertrets  in  jqq\^  Qf  ^n  executory  interest  under  the  Statute  of  Uses ;  since 
the  statute  applies  only  where  a  person  is  seised  to  the  use 
declared,  and  the  possession  under  a  lease  for  years  is  not  a 
seisin  of  the  land  in  the  technical  sense  (p.  34).  And  it  seems 
that,  at  common  law,  an  executory  interest  in  an  existing 
estate  for  years  cannot  be  created  by  the  owner  of  the  estate 
in  his  lifetime  (2;),  unless  by  means  of  an  executory  under- 
lease. But  by  will,  a  legal  estate  for  a  term  of  years  may  be 
given  to  one,  with  a  gift  over  to  another  on  the  death  of  the 
former,  or  upon  any  other  specified  event.  The  gift  over 
takes  effect,  not  by  way  of  remainder,  but  as  an  executory 
interest;  the  whole  term  being  primarily  vested  in  the  first 
donee,  and  divested  in  favour  of  the  second  upon  the  hap- 
pening of  the  event  (a).  And,  by  the  rtiles  of  equity,  the 
equitable  interest  in  a  term  of  years  may  be  granted  as  an 
executory  interest,  either  inter  vivos  or  by  will,  as  well  as 
by  way  of  remainder  (p.  142). 
Kemainden  It  may  here  be  observed  that  estates  in  remainder,  as  well 

by  declaration  g^g  executory  interests,  may  be  created  by  declaration  of  use ; 
as  when  land  is  conveyed  to  X.  and  his  heirs,  to  the  use  of 
A.  for  life,  with  remainder  to  the  use  of  such  of  his  children 
as  shall  be  living  at  the  time  of  his  death;  and  that  a  re- 
mainder so  granted  is  subject,  in  general,  to  the  rules  applic- 
able to  remainders  created  by  grant  at  common  law  (ft). 
Hence,  it  has  been  held  that  where  land  has  been  granted 
to  A.  and  his  heirs,  to  the  use  of  B.  for  a  term  of  years,  if 
he  should  so  long  live,  with  remainder  to  the  use  of  the  heirs 
of  the  body  of  B..  the  grant  to  the  use  of  the  heirs  of  the 
body  of  B.  is  void,  as  being  a  limitation  of  a  contingent 
remainder  of  an  estate  of  freehold  without  a  particular  estate 
of  freehold  to  support  it  (c).  The  soundness  of  this  view  has, 
however,  been  doubted,  on  the  ground  that,  since  the  grant 
to  the  use  of  the  heirs  of  the  body  was  void  ab  initio  as  a 
remainder,  it  might  have  been  held  to  be  valid  as  a  limitation 
of  an  executory  interest  (rf).  A  similar  gift  in  a  will  has 
been  upheld,  as  being,  in  effect,  a  limitation  of  an  executory 
interest  (e). 


(2)  2  Prest.  Abstr.  5-7. 

(a)  Manning'*  Cage^  Rep.  pt.  8,  94  b  ;  Fearne,  C.  R.,  401-404 ;  Lamped  Cate^ 
R^'p.  pt.  10,  46  a  ;  and  see  ante,  p.  100. 

(6)  ChudUigh's  Case,  Rep.  pt.  1,  120  a ;  Sug.  Pow.  35,  36 ;  Fearne,  C.  R.,  284. 

(e)  Adams  v.  Savage,  2  Lord  Raym.  854 ;  Ratal^  v.  HcUandy  22  Yin.  Abr. 
189.    See  an^«,  p.  114. 

{d)  Sag.  Pow.  36  ;  1  Snnd.»  Uses,  147,  148. 

(c)  SeaUerwood  v.  Edge^  1  Salk.  229 ;  Gore  v.  Chit,  2  P.  Wms.  28 ;  Harris  v. 
Barnes,  4  Burr.  2157. 
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Creation. — An  executory  interest  is  created  by  a  grant  Mode  of. 
of  the  interest,  specifying  the  event  in  which  it  is  to  arise, 
and  made  either  inter  vivos  or  by  will.  A  grant  inter  vivos 
of  the  legal  estate  in  land  of  freehold  tenure,  by  way  of 
executory  interest,  must  be  made  by  means  of  a  declaration 
of  use  upon  which  the  Statute  of  Uses  can  operate ;  since, 
as  has  been  seen  (p.  120),  it  is  through  the  operation  of  the 
statute  that  the  grant,  in  this  case,  takes  effect  (/). 

Executory  interests  created  inier  vivos,  by  declaration  of  Springing  ami 
use,  as  distinfirnished  from  those  created  by  will,  are  called  s^^^^tmg  uhcs, 

;       .  °  1  -P^-  Ti  1^  •    ^  .  J.    J  and  executory 

springing  uses,  or  shifting  uses.     ISiXecutory  interests  created  devises, 
by  will  are  termed  executory  devises. 

The  term  springing  use  is  applicable,  where  the  use,  on  Springing  use. 
becoming  executed,  will  not  take  effect  in  defeasance  of  a 
preceding  estate  created  by  the  same  instrument.  Thus,  if 
land  be  granted  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs  after  four  years,  or  after  the  grantor's  death,  or  ten 
years  after  the  death  of  a  person  to  whom  a  prior  estate 
for  life  is  given,  or  in  some  other  specified  event,  the  use 
declared  in  favour  of  B.  and  his  heirs  is  a  springing  use. 
Until  the  happening  of  the  event  upon  which  the  use  is  to 
arise,  the  use — and  therefore  the  legal  estate  in  fee  simple — 
jremains  in,  or  (in  the  technical  phrase)  'results  to'  the 
grantor;  for,  as  has  been  seen,  the  grantee  to  the  use  (A., 
namely,  in  the  above  instance)  takes  no  interest  under  the 
grant  (/). 

The  use  is  called  a  shifting  use  when,  on  becoming  exe-  Shifting  u«e« 
cuted,  it  must  defeat,  or  be  substituted  for,  a  prior  estate 
created  by  the  same  instrument.  Thus,  if  land  be  granted 
to  the  use  of  A.  and  his  heirs,  and,  if  B.  should  pay  a  certain 
sum,  then  to  the  use  of  B.  and  his  heirs,  or  to  the  use  of  A. 
and  his  heirs  until  his  marriage,  and  then  to  uses  declared 
by  the  instrument  of  grant — in  these  instances,  the  latter 
uses  are  shifting  uses,  since  they  arise  in  defeasance  of  the 
estate  previously  vested  in  A.  (g). 

It  was  formerly  thought  that  the  Statute  of  Uses  could  be  Doctrine  of 
held  to  apply  to  the  execution  of  a  shifting  use,  or  a  use  limited  sdtUiUa  juHs. 
by  way  of  remainder,  only  by  supposing  that,  notwithstanding 
the  execution  of  the  use  preceding  the  future  use,  a  *  possi- 
bility of  seisin/  or  sdntilla  juris,  as  it  was  called,  remained  in 
the  grantee  to  uses,  and  became  an  actual  seisin  when  required 
for  the  execution  of  iihe  future  use.  In  modern  times,  how- 
ever, the  opinion  prevailed  that  executory  uses  took  effect  by 

(/)  See  SaviU  Brothen,  Ld,,  v.  BeOidl,  1902,  2  Ch.  523,  71  J.  L.  Ch.  652,  87 
L.  T.  191. 

(/)  1  Sand.,  U8ei«,  142, 143;  2  Bl.  Corom.  334. 

{g)  1  Sand.,  Use?,  150,  155 ;  Sag.  Pow.  27,  28. 
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Executory 
(leviaes. 


relation  to  the  seisin  originally  vested  in  the  gcantee  (h) ;  and 
the  Law  of  Property  Amendment  Act,  1860  (c.  38),  s.  7,  has 
so  enacted. 

Executory  devises  may  be  created  in  the  form  of  direct  gift 
to  the  grantee;  that  is,  without  a  declaration  of  use  in  his 
favour;  their  operation,  however,  being  similar  to  that  of 
springing  and  shifting  uses  (i).  Thus,  a  devise  to  A.,  to  take 
effect  six  months  after  the  death  of  the  testator ;  and  a  devise 
to  the  children  of  A.,  A.  having  no  children  at  the  death  of  the 
testator,  are  examples  of  executory  devises ;  and,  in  these  in- 
stances, the  devises  are  analogous  to  springing  uses,  inasmuch 
as  they  do  not,  on  taking  effect,  divest  preceding  estates  given 
by  the  will.  Until  such  a  devise  takes  effect,  the  inheritance 
vests  in  the  person  entitled  to  the  testator's  real  estate  gener- 
ally, either  under  his  will,  or  as  his  heir-at-law.  In  the  case 
of  a  devise  to  A.  and  his  heirs,  but  if  A.  die  under  the  age  of 
twenty-one,  or  if  he  die  without  issue,  or  in  some  other  event, 
then  to  B.  and  his  heirs,  the  devise  to  B.  is  an  example  of  an 
executory  devise  analogous  to  a  shifting  use,  since,  on  taking 
effect,  it  defeats  a  previous  estate  given  by  the  will  (J).  A 
devise  to  A.  during  his  life,  and  from  and  after  his  death  to 
such  of  his  children  as,  either  before  or  after  his  death,  shall 
attain  twenty-one,  is  also  an  instance  of  an  executory  devise 
analogous  to  a  shifting  use.  The  inheritance  vests  in  such  of 
A.'s  children  as,  at  the  time  of  his  death,  have  attained  twenty- 
one,  or,  if  none  have  then  attained  that  age,  in  the  testator's 
heir;  and  a  proportionate  share  will  pass  to  each  child  who 
afterwards  attains  the  required  age,  upon  the  happening  of 
that  event  (A). 

An  executory  devise  may,  however,  be  created  by  declara- 
tion of  use,  similar  in  form  to  a  limitation  inter  vivos  of  a 
springing  or  shifting  use.  But,  in  such  case,  the  declaration 
of  use  takes  effect  rather  by  force  of  the  testator's  intention 
than  through  the  operation  of  the  Statute  of  Uses ;  for  the 
statute  is  held  not  to  apply  to  testamentary  declarations  of 
use  (I), 

Bights  under  an  executory  devise  contained  in  the  will  of 

Jr97^^^^  ^^^*  *  testator  who  has  died  on  or  since  the  1st  January,  1898,  are, 

,  ftpp  les.  ^j  course,  subject  to  the  provisions  of  the  Land  Transfer  Act, 

1897  (a  65,  ss.  1,  2),  as  to  the  vesting  of  the  land  in  the  first 

instance,  in  the  legal  personal  representatives,  and  his  powers 

of  dealing  with  it  under  that  Act  (p.  368). 


Executory 
uses  in  wills. 


Where' Land 


(k)  Sng.  Pow.  19 ;  Burton,  §  162 ;  1  Sand.,  Uses,  152,  242. 

(t)  2  Bl.  Comm.  384 ;  Burton,  §  282. 

{J)  Feame,  C.  B.,  395,  399,  637,  643. 

{k)  See  cases  cited  anUf  p.  119,  note  (o). 

(/)  1  Sand.,  Uses,  241 ;  Sng.  Pow.  148.    See  pott^  p.  SdQ. 
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ft 

As  will  hereafter  be  seen,  an  executory  intereBt  may  be  Powers, 
created  to  take  effect  in  posBesBion  through  the  act  of  a  person 
named  for  the  purpose  in  the  instrument  creating  the  interest. 
Thus,  land  may  be  granted  to  A.  and  his  heirs,  to  such  uses 
as  A.  shall  appoint ;  and  this  is,  in  effect,  a  limitation  of  an 
executory  interest  in  favour  of  such  person,  and  for  such  estate, 
as  A.  shall  afterwards  appoint.  The  authority  to  make  an 
appointment,  in  pursuance  of  such  a  grant,  belongs  to  the  class 
of  interests  called  powers,  which  are  treated  of  hereafter 
(pp.  167,  170). 

The  creation  of  an  executory  interest  is  a  means  whereby,  Power  of 
on  the  grant  of  an  estate  or  interest,  a  power  may  be  reserved  revocation, 
of  revoking  the  grant.  For  an  estate  may  be  granted  subject 
to  an  executory  interest  in  favour  of  the  grantor,  no  less  than 
in  favour  of  any  other  person ;  and  the  event  in  which  such 
executory  interest  is  to  take  effect  in  possession  may  be  the 
exercise  of  a  power,  reserved  to  the  grantor,  or  given  to  some 
other  person  by  the  terms  of  the  grant,  of  declaring  the  graut 
revoked.  Thus,  if  A.,  tenant  in  fee  simple,  grants  to  the  use  of 
B.  and  his  heirs,  subject  to  a  proviso  empowering  A.  himself, 
or  C,  a  third  person,  to  revoke  the  grant,  A.  has  an  executory 
interest  in  the  land,  which  will  take  effect  in  possession  on  the 
exercise,  by  him  or  by  C,  of  the  power  of  revocation ;  for,  in 
that  event,  the  fee  simple  will  result  to  A.  by  operation  of  law. 
It  is  to  be  observed  that  a  power  of  revoking  a  grant  of  the 
legal  estate  in  land  can  be  created  only  as  above  described ;  that 
is,  in  accordance  with  the  rules  applicable  to  executory  interests; 
unless,  indeed,  the  estate  be  granted  subject  to  a  condition  of 
re-entry  reserved  to  the  grantor  (m). 

Use  and  Enjoyment. — Title-^eda. — If  an  executory  in-  General 
terest  be  granted  to  take  effect  in  defeasance  of  an  estate  for  rigbta. 
life,  or  term^  of  years,  and  be  a  vested  interest,  the  owner  would 
seem  to  have  the  same  remedies  for  waste,  and  the  same  rights 
with  regard  to  the  deeds  and  documents  of  title  to  his  interest,  as 
are  given  to  a  vested  remainderman  (pp.  102, 103) ;  while,  if  the 
executory  interest  be  contingent,  his  rights  in  these  respects 
would  seem  to  be  the  same  as  those  of  a  contingent  remainder- 
man (p.  117).  If  the  executory  interest  be  granted  in  defeas- 
ance of  a  prior  estate  in  fee  simple,  the  owner  of  the  latter 
estate  may,  as  has  been  seen,  be  restrained  from  committing 
equitable  waste  (p.  40). 

Where  leaseholds  for  years  are  vested  in  a  person  for  his  None,  as 
life,  with  a  remainder  or  executory  limitation  on  his  death  to  ^8^*^°**  tenant 
another  (as  to  which,  see  pp.  100, 122),  the  latter  has  no  remedy  leaseholds. 
against  the  owner  of  the   life  interest  in  the  leaseholds,  or 

(m)  Co.  Litt.  237  a;  Chance,  Pow.,  ss.  279,  3211 ;  anU,  p.  34. 
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against  his  personal  representative,  for  permissive  waste, 
or  breaches  of  covenants  to  repair,  &c.,  contained  in  the 
lease  (n). 

Alienation. — The  restrictions  imposed  by  the  common  law 
on  the  alienation  of  contingent  remainders,  and  the  rule  of 
equity  by  which  the  effect  was  given  to  sach  alienations  when 
made  for  valuable  consideration  (p.  117),  applied  equally  to 
executory  interests  (o).  The  Real  Property  Act,  1845  (c.  106), 
s.  6,  however,  made  executory  interests  and  possibilities  coupled 
with  interests,  in  tenements  or  hereditaments  of  any  tenure, 
alienable  by  deed;  and  the  Wills  Acts,  1837  (c.  26),  s.  3, 
permitted  the  alienation  of  such  interests  by  will  (see  pp. 
117,  118).  The  provisions  of  the  Fines  and  Recoveries  Act, 
1833,  already  noticed,  respecting  the  alienation  of  estates  tail 
in  remainder,  apply  equally  to  the  alienation  of  executory 
estates  tail  (pp.  104,  118). 

Determination  or  Expiration. — The  Conveyancing  Act, 
1882  (c.  39),  enacts,  in  effect,  that  where,  under  an  instrument 
coming  into  operation  after  the  31st  December  1882,  a  person 
is  entitled  to  land  in  fee,  or  for  a  term  of  years  absolute  or 
determinable  on  life,  or  for  a  term  of  life,  with  an  executory 
limitation  over,  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  a  specified  period  or  not,  the  executory  limitation 
shall  become  void,  if  and  so  soon  as  there  shall  be  living  any  such 
issue  who  shall  have  attained  the  age  of  twenty-one  years  (s. 
10).  Thus,  if  land  be  granted  to  the  use  of  A.  in  fee  simple, 
but  if  he  die  without  issue  living  at  his  death  then  to  the  use 
of  B.  in  fee  simple,  and  A.  has  a  son  who  attains  twenty-one, 
B.'s  executory  interest  thereupon  becomes  void  under  the  Act, 
and  A.  is  tenant  in  fee  simple  absolute ;  whereas,  if  the  Act 
did  not  apply,  it  would  be  uncertain,  throughout  A.'s  lifetime, 
whether  the  executory  limitation  to  B.  would  have  effect. 

A  contingent  executory  interest  cannot  take  effect,  unless 
the  condition  on  which  its  vesting  depends  be  fulfilled.  And  an 
executory  interest,  whether  vested  or  contingent,  limited  to 
take  effect  after,  or  in  defeasance  of,  an  estate  tail  is  liable  to 
be  extinguished  through  an  absolute  bar  of  the  entail.  And  it 
will  expire  in  any  event  upon  which  it  would  have  expired  had 
it  been  an  estate  in  possession.^— An  executory  interest  is  not, 
it  seems,  subject  to  determination  through  the  operation  of  the 
law  of  merger  (p). 

(n)  Be  Parry  d:  ffopkin,  1900,  1  Gh.  160,  69  L.  J.  Gb.  190,  81  L.  T.  807 ;  see 
JU  Courtier,  34  Gh.  D.  136,  55  L.  T.  574,  35  W.  R.  85. 

(o)  2  Prest.  Abstr.  118,  202. 

(;>)  8  Prest.  Gonv.  55,  493  et  aeq. ;  Goodtiile  v.  White,  15  East  174, 196. 


CHAPTER  V. 
ESTATES  IN  COMMUNirY. 


Definition. — Land  is  held  in  community,  when  two  or  more  Are  am- 
persons  are  concurrently  owners  of  the  land,  and  no  one  of  them  pufrent 
is  entitled  to  a  specific  part  of  it  in  severalty  ;  that  is,  as  sole  ^°*®'^'***' 


owner. 


daBfidfication. — Of  ownership  in  community,  four  different  Four  different 
kinds  are  recognised.  These  are  distinguished  as  (i.)  joint  ^'"^''• 
tenancy ;  (ii.)  tenancy  in  coparcenary ;  (iii.)  tenancy  in  com- 
mon ;  and  (iv.)  tenancy  by  entireties.  Land  held  according 
to  any  of  the  first  three  modes  is  said,  technically,  to  be  held 
in  undivided  shares ;  because  each  of  the  co-owners  has  a  pro- 
portionate, though  not  separate,  share  of  the  land.  In  tenancy 
by  entireties,  however,  as  will  be  seen,  each  co-owner  is  re- 
garded as  owner  of  the  whole,  and  not  of  a  share.  Any  of  the 
several  estates,  whether  in  possession  or  in  expectancy,  may 
exist  in  joint  tenancy,  or  in  tenancy  in  common,  or  in  tenancy 
by  entireties ;  but  tenancy  in  coparcenary  is  applicable  only  to 
estates  of  inheritance. 


Sect.  I,— Joint  Tknancy. 

Definition. — Joint  tenancy  may  be  defined  as  ownership  in  Joint  tenancy 
community,  in  equal  undivided  shares,  by  virtue  of  a  grant  in  defined, 
terms  which  indicate  an  intention  that  the  grantees  shall  hold, 
as  co-tenants,  one  and  the  same  estate.     Its  essential  charac-  Its  character- 
teristics  are  usually  distinguished  as  unity  of  interest  in  the  "*^><»' 
co-tenants ;  unity  of  the  title  under  which  their  interests  are 
held,  and  (at  common  law)  of  the  time  of  the  vesting  of  such 
interests  ;  unity  of  possession  ;  and  survivorship  (a). 

Unity  of  interest,  in  reference  to  joint  tenancy,  means  the  Unity  of 
identity  of  the  interest  of  each  joint  tenant  with  that  of  his  co-  >»**«re8t» 
tenant,  or  of  each  of  his  co-tenants,  by  reason  of  both,  or  all, 
the  joint  tenants  holding  collectively  a  single  estate — whether 

(a)  See  2  Bl.  Comm.  100;  Co.  Litt.  180  b. 
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that  estate  be  an  estate  of  iuheritance,  or  for  life,  or  for  years. 
But  where  two  or  more  are  joint  tenants  for  life,  one  of  them 
may  have  the  inheritance  in  severalty,  subject  to  the  joint 
estate ;  as  where  land  is  granted  to  A.  and  B.  for  their  lives, 
and  to  the  heirs  (or  heirs  of  the  body)  of  A.  (6).  And  land  may 
be  granted  to  two  or  more  as  joint  tenants  for  life,  with  a  re- 
mainder to  them  in  fee  simple  or  tail,  as  tenants  in  common. 
An  instance  of  this  occurs  where  land  is  granted  to  two  persons 
who  cannot,  in  any  event,  intermarry  (as  where  they  are  of  the 
same  sex)  and  the  heirs  of  their  two  bodies  ;  or  to  a  man  and 
two  women,  or  to  two  men  and  one  woman,  and  the  heirs  of 
their  three  bodies.  Since  the  grantees  cannot,  in  any  of  these 
cases,  be  joint  tenants  in  special  tail  (see  p.  31),  the  g^ant  i6 
held  to  vest  the  land  in  them  as  joint  tenants  for  life  only,  and 
as  tenants  in  common  in  tail,  subject  to  the  joint  life  estate  (c). 
Unity  of  title.  By  unity  of  the  title  of  joint  tenants  is  meant  the  creation 
of  their  interests  by  one  and  the  same  act ;  that  is,  by  the  same 
grant  or  devise.  Joint  tenants  cannot  acquire  under  different 
titles  (d).  And,  at  common  law,  unity  of  time  of  commence- 
ment of  the  title  was  requisite ;  that  is,  the  interests  of  the 
tenants  must  have  vested  at  one  and  the  same  time.  Thus,  if 
the  fee  sim])]e,  in  remainder  after  a  life  estate,  were  limited  to 
the  heirs  of  A.  and  the  heirs  of  B. — A.  and  B.  being  alive  at 
the  time  of  the  limitation,  but  subsequently  dying  at  different 
times — their  respective  heirs  would  not  be  joint  tenants,  but 
tenants  in  common ;  since  their  interests  would  not  have  arisen 
at  the  same  moment  (e).  But  by  means  of  limitations  operat- 
ing by  way  of  springing  or  shifting  use,  or  executory  devise, 
the  interests  of  joint  tenants  may  be  made  to  arise  at  different 
times  (/). 

The  unity  of  possession  of  joint  tenants,  is  technically  de- 
scribed as  a  seisin,  or  possession, ^e?*  7ny  et  per  tout ;  that  is,  not 
of  any  separate  part,  but  of  the  whole.  The  possession  of  each 
joint  tenant  is  treated  in  law  as  a  possession  of  the  whole  land. 
But  for  certain  purposes  (including  alienation,  merger,  and 
partition)  each  joint  tenant  is  deemed  to  be  seised  of,  or  ^n- 
titled  to,  an  equal  undivided  share  of  the  land  (</). 

Survivorship,  or  (as  it  is  styled  in  the  civil  law)  the  Jus 
accrescendi,   is   the  feature  which   chiefly   distinguishes  joint 


Uuity  of 
possession 


Survivonhip, 


(6)  Co.  Litt.  188  a;  Litt.  8.  285;  2  Bl.  Comm.  181 ;  and  see  Quarm  v.  Quarm, 
1892,  1  Q.  B.  184,  61  L.  J.  Q.  B.  152,  66  L.  T.  418  ;  Re  Atkintan,  1892,  3  Ch.  52, 
61  L.  J.  Ch.  504,  66  L.  T.  717. 

{c)  Litt.  8.  283 ;  Co.  Litt.  182  b,  184  a ;  2  Cruise,  t.  18,  c.  1,  ss.  7-10 ;  Fomtt 
v.  WhUeway,  3  Ex.  367. 

{d)  Co.  Litt.  189  a;  2  Bl.  Comm.  181. 

(e)  2  Bl.  Comm.  181. 

(/)  Gilb.  Uses  by  Sag.  134 ;  Fearne,  C.  R.,  312. 

is)  Litt.  88.  288,  891 ;  Co.  Litt.  186  a ;  7  C.  B.  455. 
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tenancy  from  coparcenary,  and  from  tenancy  in  common.  On 
the  death  of  one  of  the  joint  tenants,  the  estate  in  the  whole  of 
the  land — whether  it  be  an  estate  of  inheritance,  or  for  life,  or 
a  chattel  interest — ^remains  to  the  survivors  as  joint  tenants,  or 
if  there  be  but  one  survivor,  then  to  him,  as  owner  in  seve- 
ralty (A). 

Creation. — Joint  tenancy  can  be  created  only  by  grant,  Mode  of. 
either  inter  vivos  or  by  will ;  it  never  arises  through  the  mere 
operation  of  law.  The  grant  of  an  estate  to  two  or  more  per- 
sons, without  the  addition  of  any  words  defining  their  respec- 
tive shares,  or  indicative  of  the  mode  in  which  they  are  intended 
to  hold,  creates  a  joint  tenancy  of  the  estate  (^)  ;  though,  in 
practice,  the  estate  is  commonly  granted  to  the  co-tenants 
expressly  as  joint  tenants  (p.  332). 

The  rule  that  a  grant  to  two  or  more  persons,   without  Exoeptiona  in 
further  words,  gives  rise  to  a  joint  tenancy,  is  subject  to  the  equity  to 
three  follovring  exceptions  in  equity — and,  as  to  the  first,  under  ^®"®'^        *' 
the  Partnership  Act,  1890  (c.  39),  s.  20,  also — in  order  to  give 
effect,  in  the  first  case,  to  the  rights  of  the  co-tenants  as  part- 
ners, and,  in  the  other  cases,  to  their  presumed  intention  to. 
exclude  the  incident  of  survivorship. 

(i.)  Where  land  belonging  to  two  or  more  persons,  and  used  (».)  Land  held 
by  them  in  a  business  carried  on  by  them  in  partnership,  or  ^^  P^rtnew. 
other  like  joint  undertaking,  has  been  granted  to  them  without 
words  expressly  defining  the  mode  in  which  they  are  to  hold — 
thus  creating  a  joint  tenancy  at  law — the  legal  estate  is  subject 
to  survivorship ;  but,  by  the  rules  of  equity,  the  survivors  or 
snrvivor  will  hold  the  land  in  trust  for  the  persons  entitled  to 
the  partnership  property,  including  the  representatives  of  the 
deceased  co-tenant,  to  the  extent  of  his  share  (Z). 

(ii.)  Where  land  is  purchased  by  two  or  more  persons,  and  (ii.)  Joint  pur- 
is  conveyed  to  them  as  above  mentioned,  they  hold  as  tenants  c^"®- 
in  common  in  equity,  provided  the  purchase- money  has  been 
advanced  by  them  in  unequal  amounts,  and  this  is  shown  in 
the  conveyance  to  them.  But  if  they  have  advanced  the  money 
in  equal  shares,  they  will  be  joint  tenants  in  equity,  as  well  as 
at  law,  unless  a  contrary  intention  appears  (m). 

(iii.)  Where  two  or  more  persons  advance  money  on  mort-  (ill)  Joint 
gage  of  land,  they  will,  in  equity,  hold  the  security  as  tenants  ^^i^'^ce  on 
in  common,  whether  they  have  advanced  the  money  in  equal  ™°  ^*^** 

{h)  litt.  86.  280,  281 ;  2  Bl.  Comm.  184. 

(t)  2  BI.  Comm.  180;  2  Cruise,  t.  18,  c.  1,  s.  3. 

(1)  Jefferefft  v.  Small,  1  Vern.  217 ;  Jackson  v.  JckcJaon^  9  Yes.  591 ;  Lytter  y. 
DoUand,  1  Yes.  431,  434. 

(m)  See  Laki  y.  Craddock,  3  P.  Wms.  158 ;  S.C.,  and  notes  thereto,  2  L.  C. 
£q.  952  et  $eq.  pott,  jp.  161. 
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or  unequal  proportions;  tmless  a  contrary  intention  is  ex- 
pressed (n). 

Rights  of  joint  UsB  and  Enjoyment- — With  regard  to  use  and  enjoyment^, 
tenantH  as  to.  jj^^  rights  of  joint  tenants  as  against  other  persons  are  similar 
to  those  of  owners  in  severalty.  In  the  exercise  of  sach  rights 
they  must,  in  general,  act  jointly;  but  in  some  cases  the  act  of 
one  of  them  may  be  deemed  the  act  of  all ;  at  least,  if  it  be  done 
for  the  benefit  of  all  of  them  (o).  As  between  themselves,  each 
joint  tenant  has  a  right  to  enter  upon  every  part  of  the  land ; 
and  therefore,  if  one  of  them  be  in  possession,  the  other  has  no 
remedy  against  him,  by  action  of  trespass  or  for  recovery  of  the 
land,  unless  he  has  been  expelled  by  his  co-tenant  (p) ;  though, 
of  course,  if  he  can  otherwise  get  possession,  he  has  an  equal 
right  to  retain  it.  Under  the  statute  4  Anne,  c,  16  (s.  27),  a 
joint  tenant  has  a  remedy  by  action  of  account,  against  his  co- 
tenant,  for  receiving  and  retaining  more  than  an  equal  share  of 
the  rents  or  profits  payable  by  a  third  person  in  respect  of  the 
land  (pp) ;  and,  independently  of  this  statute,  a  similar  remedy 
is  given  in  equity  to  a  joint  tenant  who  has  been  excluded  from 
possession.  Except  in  these  cases,  a  joint  tenant,  who,  while 
in  sole  occupation,  has  taken  for  his  own  benefit  the  profits  of 
the  land,  is  not  liable  to  account  to  his  co-tenant  for  a  share  of 
the  profits  received,  before  any  proceedings  for  partition  are 
taken  {q), — Where  an  advowson  is  held  in  joint  tenancy,  all  the 
co-tenants  must  join  in  the  presentation  of  the  clerk  (r). 
Waste  bj  A  joint  tenant  has  a  remedy,  by  injunction,  to  restrain  his 

joint  tenant    co-tenant  from  committing  wilful  and  malicious  waste  that 
tends  to  the  destruction  of  the  inheritance  («).     Ordinary  waste 
by  a  joint  tenant  will  not  be  so  restrained  {t), 
Ontlay  in  im-         A  joint  tenant,  who  has  laid  out  money  for  the  benefit  of 
provements.     the  land',  cannot  enforce  contribution  from  his  co-tenant  in 

(n)  PeUy  v.  Slyward,  1  Eq.  Cas.  Abr.  200;  Rigden  t.  Vallier,  2  Yes.  Sen.  252, 
258 ;  Edwardt  v.  Faakian,  Free.  Ch.  332 ;  In  re  Jackton,  34  Ch.  D.  732,  56  L.  J. 
Ch.  693,  56  L.  T.  562 ;  jpott,  pp.  195,  362. 

(o)  2  Craise,  t.  18,  c.  1,  ss.  69-60. 

(p)  3  Leon.  262 ;  Com.  Dig.  Estates,  (h)  8 ;  Murray  v.  ffall,  7  C.  B.  441 ; 
Stedfnan  r.  Smith,  8  S.  ft  B.  1. 

{pp)  Hendcrton  t.  Ea9on,  17  Q.  B.  701. 

{q)  Tywnr,  Fairdough,  2  Sim.  k  St.  142;  Sand  ford  v.  BalUird,  30  Bear. 
109 ;  Job  T.  PaUon,  L.  k  20  Sq.  84,  44  L.  J.  Ch.  262 ;  Porter  v.  Zopet,  7  CK 
D.  358,  37  L.  T.  824 ;  BiU  v.  Hickin,  1897,  £  Ch.  579,  66  L.  J.  Ch.  717,  77 
L.  T.  127. 

(r)  2  Bl.  Comm.  182  ;  3  Cmise,  t.  21,  c.  2,  s.  26. 

{»)  2  Bl.  Comm.  183;  AHhur  r.  Lamb,  2  Drew,  ft  Sm.  428;  ffole  t.  Thma$, 
7  Ves.  589. 

(t)  Martyn  v.  Knowflyt,  8  T.  R.  145 ;  Jaeobi  v.  Seward,  L.  R.  6  H.  L.  464,  41 
L.  J.  C.  P.  221,  27  L.  T.  185 ;  BaUey  v.  Hobton,  L.  R.  6  Ch.  180,  39  L.  J.  Ch. 
270,  22  L.  T.  694. 
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respect  of  the  outlay ;  but  if  an  action  be  brought  for  the 
partition  of  the  land,  he  will  be  allowed  what  he  has  expended 
necessarily,  or  with  the  concurrence  of  his  co-tenant  (u). 

Title-deeds. — As  between  joint  tenants,  each  has  an  equal  Custody  and 
right  to  the  possession  of  the  deeds  and  documents  of  their  P«xitt«*i<"=>^ 
common  title.  If  any  one  of  them  has  the  deeds  in  his  posses- 
sion, he  may  continue  to  hold  them;  but  his  co-tenants  are 
entitled  to  the  production  and  inspection  of  the  deeds,  and  to 
have  the  safe  custody  of  them  secured,  if  necessary  {cf.  p.  58)  (v). 
Any  one  of  the  co-tenants  has  the  like  rights,  it  seems,  against 
any  other  person  by  whom  the  deeds  are  lawfully  held.  He 
cannot  claim  delivery  of  the  deeds  to  himself  alone,  by  a  person 
in  whose  lawful  custody  they  are  (^^•). 

Alienation. — A  joint  tenant  may  alienate,  inter  vivos,  his  Rights, 
undivided  share.  But  he  cannot  dispose  of  it  by  will ;  for  his 
will  would  not  take  effect  until  after  his  death;  and  by  his 
death  the  right  of  the  surviving  tenant  is  already  vested  (x). 
And  though  he  may  alienate  inter  vivos,  such  alienation,  since 
it  destroys  the  unity  of  the  title,  puts  an  end  to  the  joint 
tenancy — at  least,  as  regards  the  share  disposed  of — ^by  con<- 
verting  it  into  a  tenancy  in  common.  Thus,  if  one  of  two  Creating 
joint  tenants  conveys  his  share  to  &  .third  person,  the  latter  t«nancy  in 
will  hold  as  tenant  in  common  of  the  land  with  the  other  ^™™®  ' 
tenant  But  if  there  were  three  or  more  joint  tenants,  the 
alienee  of  one  of  them  will  be  tenant  in  common  with  the 
others,  while  the  latter,  as  between  themselves,  will  continue 
to  hold  as  joint  tenants  (y).  A  tenancy  in  common  is  thus 
created,  whether  the  alienation  be  absolute,  or  by  way  of 
mortgage  only  (z). — If  a  joint  tenant  in  fee  simple  grants  a  lease 
for  years  of  his  undivided  share,  the  reversion  will  survive,  but 
the  lease  will  be  binding  on  the  survivor  (a). — A  mere  contract 
by  a  joint  tenant  to  alienate  his  share  operates  in  equity  as 
a  severance  of  the  joint  tenancy ;  but  the  legal  ownership  of 
the   share   is  subject  to   survivorship   until  the  alienation  is 

(u)  Swin  T.  Swan,  8  Price  518 ;  Leigh  y.  Dicketon,  15  Q.  B.  D.  60,  54  L.  J. 
Q.  B.  18,  52  L.  T.  790;  JRe  CooFt  Mortgage,  LatoUdge  v.  Tffndall,  1896,  1  Cb. 
923,  65  L.  J.  Ch.  654,  74  L.  T.  652 ;  Jle  JoMt,  Farrington  v.  Forrester,  1893,  2 
Ch.  461,  62  L,  J.  Ch.  996,  69  L.  T.  45. 

(v)  Lord  Buekhurafs  Case,  Rep.  pt.  1,  1  a ;  LamJbert  v.  Rogers,  2  Mer.  489 ; 
Foster  v.  CraJtib,  12  C.  B.  136. 

(w)  Wright  V.  Robotham,  33  Ch.  D.  106,  66  L.  J.  Ch.  791,  56  L.  T.  24L 

(x)  Litt.  8.  287 ;  Co.  Litt.  185  b ;  2  Bl.  Comm.  186. 

(y)  litt.  8s.  292,  294,  804;  2  Bl.  Comm.  185,  186. 

(z)  York  y.  8Ume,  1  Eq.  Cas.  Abr.  293. 

(a)  Co.  Litt.  185  a  ;  2  Cmise,  t.  18,  e.  1,  s.  57 ;  c.  2,  s.  11 ;  Wiswt's  Case,  Rep. 
pt.  2,  60 ;  e/.  Palmer  v.  JUeh,  1897,  1  Cb.  134. 
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effected  ({)). — A  grant  of  a  rent-charge,  or  right  of  common,  or 
other  like  incorporeal  hereditament,  by  a  joint  tenant  ont  of  his 
share,  does  not  sever  the  joint  tenancy  or  bind  the  surviving 
co-tenants  or  co-tenant  (c). 
Release  to  If  one  of  two  joint  tenants  releases  (p.  311)  his  share  to 

co-teiunt       YnB  co-tenant,  the  latter,  being  then  the  sole  tenant,  will  hold 
in  severalty.     But  if  there  be  three  or  more  joint  tenants,  and 
one  of  them  releases  his  interest  to  one  of  his  co-tenants,  the 
latter  holds,  with  respect  to  the  share  so  released  to  him,  as 
tenant  in  common  of  the  land  with  the  other  or  others ;  bnt  with 
regard  to  the  remaining  shares,  the  joint  tenancy  of  the  land 
continues  to  exist.     If,  however,  one  of  several  joint  tenants 
releases  to  all  his  co-tenants,  they  continue  to  hold  as  joint- 
tenants  (d). 
Application  of        Under  the  Settled  Land  Act,  1882  (c.  38),  s.  2  (6),  two  or  more 
Settled  Land  persons  entitled  as  tenants  in  common,  or  as  joint  tenants, 
18^.  ^^  ^^^  other  concurrent  estates  or  interests,  to  life  estates  in 

settled  land,  together  constitute  the  tenant  for  life  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890  (p.  62):  and 
under  the  Settled  Land  Act,  1884  (c.  18),  s.  6  (2),  the  consent 
of  one  only  of  such  persons  is  necessary  to  enable  trustees 
or  others  to  exercise  powers  given  by  the  settlement  (see 
p.  72)  (e).  The  term  '  land '  in  the  Acts  includes  an  undivided 
share  in  land  (S.  L.  Act,  1882,  s.  2  (10),  s.  19)  (/), 

Modes  of.  Determination. — Joint  tenancy  may  be    determined,   or 

severed,  in  the  following  ways. 

(i.)  Alienation.  (i.)  Alienation  {intei*  vivos)  by  a  joint  tenant  of  his  un- 
divided share  converts  the  joint  tenancy,  as  has  been  stated, 
into  a  tenancy  in  common,  as  between  the  alienee  and  the 
other  tenant  or  tenants;  or  into  an  estate  in  severalty,  in 
the  case  of  a  release  by  one  of  two  joint  tenants  to  his  co- 
tenant. 

(ii)  Survivor-         (ii).  Survivorship  determines  a  joint  tenancy,  where  both  or 

ship.  q\\  ^q  undivided  shares  thus  become  vested  in  one  of  the  joint 

tenants. 

(iii.)  Merger.  (iii.)  Merger  of  the  joint  interest  of  one  of  the  co-tenants, 

which  occurs  where  he  subsequently  acquires  a  several  estate 

(b)  Caldwdi  V.  FeUowet,  L.  R.  9  Eq.  410,  39  L.  J.  Ch.  618,  22  L.  T.  226 ;  Re 
Wilford^t  Estate,  11  Ch.  D.  267,  48  L.  J.  Ch.  243;  BaiUie  v.  Trehame,  17  Ch.  D. 
388,  60  L.  J.  Ch.  296,  44  L.  T.  247 ;  JZ^  HeweU,  ffeweU  v.  BaUeU,  1894. 1  Ch. 
362,  63  L.  J.  Ch.  182,  70  L.  T.  893. 

(e)  Litt.  8.  286 ;  Co.  Litt.  186  a. 

id)  Co.  Litt.  193  b ;  2  Croise,  t.  18,  c.  2,  s.  24. 

(e)  Re  Osborne  and  BrighU,  Ld,,  1902,  1  Ch.  336,  71  L.  J.  Ch.  286,  86  L.  T. 
178. 

(/)  See  Cooper  v.  Bdsey.  1899,.  1  Ch.  639,  68  L.  J.  Ch.  258,' 80  L.  T.  69, 
overraling  Re  Collinge*t  Settled  EsUUes,  36  Ch.  D.  616. 
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of  greater  extent,  in  immediate  reversion  or  remainder  in  the 
land — as  where  the  inheritance  is  granted  to,  or  descends  npon, 
one  of  two  joint  tenants  for  life — destroys  the  unity  of  interest, 
and  thns  dissolves  the  joint  tenancy ;  and  the  parties  hold  as 
tenants  in  common  {g), 

(iv.)  Partition  is  a  mode  of  severing  a  joint  tenancy.  Parti-  (»▼.)  Partition, 
tion  is  the  division  of  land  held  by  co-owners  in  undivided 
shares,  whereby  each  of  the  owners  acquires  a  specific  portion 
of  the  land  in  severalty.  It  may  be  effected  either  by  the 
agreement  and  voluntary  act  of  the  co-tenants,  or  by  judicial 
process,  or  by  award  of  the  Board  of  Agriculture. 

Joint  tenants  may,  of  course,  divide  the  land  among  them-  Voluntary 
selves,  as  they  think  fit,  to  the  extent  of  their  estate  in  the  P«^*»on' 
land,  or  power  of  alienating  it;  and  the  portion  allotted  to 
each  tenant  may  be  conveyed  to  him  in  severalty,  by  deed  of 
release   executed   by   the    other    or    others  {k).      In    equity, 
however,  the   mere  agreement  of  the   parties   operates  as  a 
partition;   and  the  Court  will,  if  necessary,  compel  the  con«  J 
veyance  to  each  tenant  of  the  share  agreed  to  be   allotted  I 
to  him  {t). 

At  common  law,  a  partition  of  land  held  in  joint  tenancy  Action  for 
could  not  be  enforced  by  any  one  or  more  of  the  co-tenants,  partition. 
Statutes  of  Henry  VIII.,  however,  gave  to  joint  tenants, 
severally,  a  remedy  by  action  at  law  to  enforce  partition  (m). 
This  remedy  was  abolished  by  the  Limitation  Act,  1833  (c.  27), 
s.  3 ;  and  now  the  jurisdiction  to  decree  a  partition  of  land 
held  in  joint  tenancy,  or  other  ownership  in  undivided  shares, 
is  vested  in  the  Chancery  Division  of  the  High  Court  of 
Justice  (n) ;  and  also  in  the  County  Courts  where  the  value  of 
the  land  does  not  exceed  £500  (o).  This  jurisdiction  is  exer- 
cised at  the  instance  of  any  one  or  more  of  the  co-tenants,  and 
irrespective  of  the  consent  of  the  other  or  others  of  them,  and 
whatever  be  the  extent  of  the  applicant's  estate,  provided  it 
be  an  estate  in  possession  (7?).  Formerly,  partition  could  be 
decreed  only  of  lands  of  freehold  tenure ;  but,  by  a  provision 
of  the  Copyhold  Act,  1841  (a  35),  s.  85,  re-enacted  by  the 
Copyhold  Act,  1894  (c.  4G),  s.  87,  copyholds  were  made  subject 
to  partition  by  decree. 

{g)  2  Bl.  186 ;  2  Craise,  t.  18,  c.  2,  88.  2-6 ;  8  Prest.  Cody.  474,  475. 

{k)  Go.  Litt.  187  a  ;  2  Cruise,  1. 18,  o.  2,  8.  29.  As  to  partition  under  the 
Settled  Liand  Acts,  1882  to  1890,  see  anU, 

{I)  2  Cruise,  t.  18,  c.  2,  ss.  46,  46. 

(m)  31  Hen.  8,  c.  1 ;  32  Hen.  8,  c.  32. 

(n)  Bj  the  Supreme  Court  of  Judicature  Act,  1873  (0.  66),  88.  16,  34. 

(o)  By  the  Partition  Act,  1868  (c.  40),  8. 12. 

(jp)  See  Afiar  r,  Fairfax,  17  Ves.  533 ;  S.C.,  and  notes  thereto,  1  L.  C.  Eq. 
181 ;  May  fair  Property  Co,  v.  JohnaUm,  1894,  1  Ch.  .508,  63  L.  J.  Ch.  399,  70 
U  T.  485  ;  Evam  v.  Bagthaw,  L.  R.  5  Ch.  340,  39  L.  J.  Ch.  145. 
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By  Board  of 
Agriculture. 


Partition 
Acts,  1868 
and  1876. 


I 


Under  the  Inclosnre  Acts,  1845  to  1876  (p.  254),  and  the 
Poard  of  Agriculture  Act,  1889  (c.  30),  s.  2,  the  Board  of 
Agriculture  may  make  a  partition  of  land  held  in  joint 
tenancy,  on  the  application  of  any  one  or  more  of  the  joint 
tenants,  by  order  under  seal,  which  effectuates  the  partition 
without  any  further  conveyance  or  release. 

By  the  Partition  Act,  1868  (c.  40),  as  amended  by  the 
Partition  Act,  1876  (c.  17),  the  Coart  is  empowered  to  order 
a  sale,  instead  of  a  partition,  of  land  held  in  joint  tenancy, 
where  it  appears  that  a  sale  and  distribution  of  the  proceeds 
would  be  more  beneficial  to  the  parties  (q).  The  Act  also  pro- 
vides that,  on  the  request  of  the  parties  interested  to  the  extent 
of  a  moiety  or  upwards,  the  Conrt  shall  direct  a  sale,  unless  it 
sees  good  reason  to  the  contrary  (r);  and  further,  that  if 
any  party  interested  requests  a  sale,  the  Court  may,  if  it  think 
fit,  direct  a  sale,  unless  the  other  parties  interested,  or  some  of 
them,  undertake  to  purchase  the  share  of  the  party  requesting 
a  sale  («),  Prior  to  this  Act,  the  Court  had  no  power  to  direct 
a  sale,  if  any  of  the  co-tenants  insisted  on  a  partition,  however 
inconvenient  a  partition  might  be  (f). 


Coparcenary 
deiined. 


Its  character- 
istics. 


Sect.  II.— Tenancy  in  Coparcenary. 

Definition. — Tenancy  in  coparcenary  may  be  defined  as 
ownership  in  community  of  an  estate  of  inheritance,  in  un* 
divided  shares,  by  co-heirs. 

Coparceners  (as  co-heirs  are  usually  called)  have  unity  of 
title ;  and  they  have  also  unity  of  interest  in  the  sense  that 
they  are  deemed,  in  law,  to  have,  collectively,  a  single  estate  in 
the  land,  and  to  constitute  together  but  one  heir,  with  respect 
to  other  persons.  But,  as  between  themselves,  they  have 
separate  estates  in  the  laud  (u).  Hence,  there  is  no  right  of 
survivorship  between  coparceners.  On  the  death  of  a  copar- 
cener without  having  disposed  of  his  or  her  undivided  share, 
the  share  passes  to  the  heir  or  heirs,  according  to  the  law  of 
descent  on  intestacy,  and  the  coparcenary  continues  between 


iq)  8.  3.  See  DrinkwaUr  v.  Batdiffe,  L.  R.  20  Eq.  528,  44  L.  J.  Cb.  606,  33 
L.  T.  417 ;  PiU  V.  Jonet,  5  App.  Cas.  661,  49  L.  J.  Ch.  795,  43  L.  T.  385. 

(r)  S.  4.  See  Pemberton  v.  Bame$,  L.  R.  6  Ch.  686,  19  W.  R.  709 ;  iy«  v.  Lyty 
L.  R.  7  Eq.  126,  19  L.  T.  409 ;  WUkinion  r.  Jobenu,  L.  R.  16  Eq.  14';  Hov^e  v. 
(?ray,  5  Ch.  D.  263,  46  L.  J.  Ch.  279  ;  Porter  v.  Lope9,  7  Ch.  D.  358,  87  L.  T. 
824. 

(«)  S.  6.  See  Drinkwater  t.  RaJUliffej  tupra;  PiU  y.  Jonei,  mpra ; 
Waiianu  v.  Oamet,  L.  R.  10  Ch.  204,  44  L.  J.  Ch.  245, 32  L.  T.  414 ;  JOchartUiM 
V.  Feary,  39  Ch.  D.  45,  57  L.  J.  Cb.  1049,  59  L.  T.  165.  As  to  conversion,  in 
eqoity  of  the  proceeds  of  a  sale  under  the  Acts,  see  patt^  p.  144. 

{t)  Agar  ▼.  Pair/ax,  and  notes  thereto,  ubi  tup. 

(u)  Co.  Lltt.  168  b,  164  a ;  2  Bl.  Comm.  187»  188. 
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snch  heir  or  heirs  and  the  other  of  the  co-owners  (v), — ^The  unity 
of  possession  of  coparceners  is,  in  general,  similar  to  that  of  joint 
tenants  (p.  128);  nevertheless,  a  coparcener's  undivided  share 
of  the  land  can  be  conveyed  to  his  or  her  co-tenant  by  the 
mode  of  conveyance  appropriate  for  conveyance  to  a  stranger, 
as  well  as  by  release  (w). 

Oreation. — ^Tenancy  in  coparcenary  differs  from  the  other  Mode  of. 
kinds  of  ownership  in  community  in  that  it  cannot  be  created 
by  grant  or  other  limitation  (x),  but  arises  solely  by  operation 
of  law.  It  may  arise  either  under  the  general  common  law, 
or  under  the  custom  of  gavelkind  or  other  similar  local 
custom. 

Under  the  general  law,  coparcenary  arises  through  the  By  general 
succession  of  females,  or  persons  entitled  through  females,  as  ^^^' 
heirs  of  an  intestate  owner  in  fee  simple  or  in  tail ;  for  the 
rule  of  primogeniture  does  not  apply  to  the  succession  of 
female  heirs  (p.  401).  Thus,  if  a  tenant  in  fee  simple  dies 
intestate,  leaving  as  his  heirs  two  or  more  females — daughters, 
sisters,  or  other  relations  of  equal  degree — these  persons  will 
take  the  land  as  coparceners  in  equal  undivided  shares.  And 
the  issue,  whether  male  or  female,  of  a  deceased  female,  who 
would  have  been  entitled  to  a  share  of  the  land  as  coparcener 
had  she  been  living,  may  be  entitled,  as  heir  or  heirs,  to  that 
share,  in  coparcenary  with  the  other  of  the  co-tenants  (y). 

By  the  custom  of  gavelkind  (p.  16),  or  other  similar  local  By  special 
custom,  male  as  well  as  female  heirs  (whether  descendants  c^^oa* 
or  collateral    relations)  of  the  intestate,   succeed  as  copar- 
ceners (z). 

Use  and  Erjoyment. — Title-deeds. — With  respect  to  the  Righto  of 
use  and  enjoyment  of  the  land,  the  rights  of  coparceners,  both  coparceners 
as  against  other  persons,  and  as  between  themselves,  are,  in  **  *^* 
general,  similar  to  those  of  joint  tenants  (p.  130)  (a);  except 
that  they  have  not  the  remedy  by  action  of  account,  given  by 
the  statute  of  4  Anne,  a  16.     Coparceners  of  an  advowson  are 
entitled  to  present  to  the  living  in  turns,  according  to  seniority, 
if  they  cannot  agree  to   present  jointly  (ft). — The   rights  of 
coparceners  with  respect  t<o  the  deeds  and  documents  of  their 
common  title  to  the  land,  would  seem  to  be  similar  to  those  of 
joint  tenants  (p.  131). 

(v)  2  Bl.  Comm.  188 ;  2  Cmise,  t.  19,  s.  6. 

(to)  7  G.  B.  455  ;  Co.  Litt  164  a,  200  b. 

(z)  See  Berefu  v.  FdUnva,  35  W.  B.  366.  56  L.  T.  391. 

(y)  See  2  Bl.  Comm.  216-218,  and  jpott^  p.  401. 

(e)  Lite.  8.  265. 

(a)  Co.  Litt.  164  a ;  2  Bl.  Comm.  187, 188. 

(6)  3  Crnite,  t.  21,  o.  2,  s.  27 ;  2  Bl.  Comm.  ISd. 
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Alienation. — A  coparcener  may  alienate  his  or  her  share 
either  inter  vivos,  or  (if  the  estate  be  the  fee  simple)  by  will 
The  alienee  will  hold  as  tenant  in  common  with  the  other 
coparcener  or  coparceners,  while  the  coparcenary  continues  as 
between  the  remaining  coparceners,  if  there  were  more  than 
two  ;  unless  the  alienee  be  one  of  the  coparceners,  who  by  thus 
acquiring  the  interest  of  the  other,  or  of  each  of  the  others, 
becomes  owner  in  severalty  of  the  land  {c). 


Modes  of. 


Determination. — ^Tenancy  in  coparcenary  may  be  deter- 
mined, or  severed,  in  any  of  the  following  ways : — 
(i.)  Alienation.  (i.)  Alienation  of  any  of  the  undivided  shares  converts  the 
coparcenary,  as  has  been  stated,  into  a  tenancy  in  common, 
either  wholly  or  in  part ;  or  (where  all  the  shares  become 
vested  in  one  of  the  co-tenants)  into  ownership  in  severalty. 
Such  alienation  by  a  coparcener  for  a  less  estate  than  that 
which  the  coparceners  hold,  and  a  contract  by  one  coparcener 
to  alienate  his  or  her  share,  would  apparently  have  the  same 
effect  as  similar  dispositions  of  a  share  held  in  joint  tenancy 
(p.  131> 

(ii.)  The  devolution  of  all  the  undivided  shares  upon  one 
of  the  coparceners  as  sole  heir,  through  the  intestacy  and 
failure  of  issue  of  the  other  coparcener  or  coparceners,  converts 
the  ownership  into  severalty  (d). 

(iii.)  By  partition  between  the  coparceners  (the  right  of 
enforcing  which  existed  at  common  law)  each  of  them  acquires 
a  specific  portion  of  the  land  in  severalty.  The  different  modes 
by  which  a  partition  may  be  effected  between  coparceners  are 
the  same  as  those  applicable  to  joint  tenancy  (p.  133).  The 
provisions  of  the  Partition  Acts,  1868  and  1876  (p  134),  also 
apply  to  estates  held  in  coparcenary. 


(ii.)  Devolu 
tion  on 

intestacj. 


(iii.)  Partition. 


Tenancy  in 
common  de- 
fined. 


Character- 
istics. 


Secjt.  Ill — ^Tenancy  in  Common. 

Definition. — Tenancy  in  common  may  be  defined  as  owner- 
ship  in  community  in  undivided  shares,  accruing  under  dif- 
ferent titles,  or  by  virtue  of  a  grant  in  terms  importing  that 
the  tenants  are  to  hold  distinct  interests  («). 

Tenants  in  common  have  a  unity  of  possession  similar  to 
the  unity  of  possession  of  joint  tenants  (/).  But  unity  of 
interest  is  not  an  incident  of  tenancy  in  common.  Each 
of  the  co-tenants  is  deemed,  in  law,  to  have  a  separate  estate  ; 

(e)  2  Bl.  Comm.  188. 

id)  2  Bl.  Comm.  191. 

(e)  See  2  Cmise,  t.  20,  s.  1 ;  2  Bl.  Ck>mm.  191. 

(/)  Utt.  8.  292 ;  2  Bl.  Comm.  195 ;  7  C.  B.  456  ^  ante,  p.  128. 
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and  their  respective  estates  may  be  different  in  quantity. 
And  neither  eqnality  of  shares,  nor  unity  of  title,  nor  unity  of 
time  is  essential  to  this  form  of  oo-ownership.  Thus,  one 
tenant  in  common  may  hold  in  fee  simple,  the  other  in  tail, 
or  for  life ;  one  may  be  entitled  to  two- thirds,  and  the  other 
to  one-third,  of  the  land ;  one  may  have  acquired  by  descent, 
the  other  by  purchase ;  or  one  by  purchase  from  one  person, 
the  other  by  purchase  from  another ;  and  the  one's  estate  may 
have  vested- fifty  years  ago,  the  other's  but  yesterday  {g). 

Creation. — It  has  been  seen  that  a  tenancy  in  common  By  joint 
may  arise  through  the  alienation  by  a  joint  tenant,  or  co-  to°*nt  or 
parcener,  of  his  or  her  undivided  snare  (pp.  132,   136);   or^?^"*^ 
through  merger  of  the  interest  of  one  of  two  or  more  joint  By  merger  of 

tenants  (p.  132).  joint  interest. 

A  tenancy  in  common  is  also  created  by  grant,  either  inter  By  grant. 
vivos  or  by  will,  to  two  or  more  persons.  The  grant  must  be 
made  in  terms  which  sufficiently  indicate  that  the  grantees  are 
intended  to  hold  as  tenants  in  common.  Unless  the  land  is 
granted  to  them  in  unequal  shares,  or  for  different  estates,  or 
for  estates  vesting  at  different  times  by  operation  of  the 
common  law  (p.  128),  the  intention  roust  appear  from  the 
words  of  the  grant,  either  expressly  or  by  necessary  impli- 
cation  (p.  332);  for,  in  the  absence  of  any  such  words,  the 
grant  will  be  construed  as  creating  a  joint  tenancy  (/&).  In 
certain  cases,  however,  as  has  been  seen,  a  grant  that  gives  rise 
to  a  joint  tenancy  at  law,  is  construed  in  equity  as  creating  a 
tenancy  in  common,  in  order  to  effectuate  the  presumed  inten- 
tion of  the  parties  (p.  129). 

In  settlements  of  land,  where  the  land  is  granted  to  two  or  Crou-re- 
more  persons  as  tenants  in  common  in  tail,  *  cross-remainders  **  ™ft>nderg  be- 
ef their  respective  shares  are  frequently  created ;  that  is,  the  j^  ©ouimon. 
share  of  each  of  the  tenants  is  given,  in  case  of  the  determina- 
tion of  his  estate,  to  the  other  tenant  or  tenants,  to  hold  in 
tail;  the  result  being,  that  on  the  failure  of  the  estate  of  any 
one  of  the  co-tenants,  his  share  accrues  to  the  share  or  re- 
spective shares  of  the  other  co-tenant  or  co-tenants,  and  the 
ultimate  estate,  expectant  on  the  failure  of  the  estates  tail 
limited  to  the  co-tenants,  does  not  come  into  possession  till 
they  have  all  determined  (i).     In  a  will  (though  not  in  a  deed), 
cross-remainders  may  arise  by  implication  (p.  383). 

Use  and  Ei^oymexit. — Title-deeds. — The  rights  of  tenants  Righu  as  to. 
in  common,  as  to  use  and  enjoyment  of  the  land,  both  as  against 

ig)  Co.  Litt.  189  a  ;  2  Bl.  Comm.  192. 

(A)  2  Bl.  Comm.  193. 

(t)  Butler*!  note  on  Co.  Litt.  195  a. 
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other  persons,  and  as  between  themselves,  are  similar  to  the 
rights,  in  this  respect,  of  joint  tenants  (p.  130)  (j) ;  though 
their  rights  as  against  othere  may.  in  many  cases,  be  exercised 
by  them  separately,  since  they  have  separate  estates  (k), — ^Their 
rights  with  respect  to  such  deeds  and  documents  of  title  as 
relate  to  the  title  to  their  several  interests,  are  similar  to  those 
of  joint  tenants  (p.  131). 

Rights  of.  Alienation. — A  tenant  in  common  has  the  same  powers 

of  alienation  of  his  share,  either  irUer  vivos  or  by  will,  as  the 
owner  of  an  estate  in  severalty ;  and  the  tenancy  in  common 
continues  between  the  alienee  and  the  other  tenant  or  tenants ; 
unless  the  alienee  be  one  of  the  co-tenants,  who,  by  thus 
acquiring  the  interest  of  the  other,  or  of  each  of  the  others, 
becomes  owner  in  severalty  of  the  land. — ITie  provisions  of 
the  Settled  Land  Acts,  1882  to  1890,  referring  to  tenants  in 
common  for  life,  have  already  been  noticed  (p.  132). 

Modes  of.  Determination. — ^Tenancy  in  common  can  be  determined 

or  severed  in  two  ways  only — (i.)  By  one  of  the  co-tenants 
acquiring,  by  transfer  or  succession,  the  interest  of  the  other, 
or  of  each  of  the  others,  whereby  he  becomes  owner  in  severalty 
of  the  land  (/) ;  (ii.)  By  partition  between  the  co-tenants ;  the 
different  modes  of  effecting  which  are  the  same  as  those  appli- 
cable to  joint  tenancy  (p.  133).  And  the  provisions  of  the 
Partition  Acts,  1868  and  1876  (p.  134),  apply  to  estates  held 


m  common. 


Sect.  IV. — Tenancy  bt  Entireties. 


Tenancy  by 

entireties 

defined. 


Character- 
istics. 


Definition. — Tenancy  by  entireties  may  be  deBned  as 
ownership  in  community  by  a  man  and  his  wife,  under  a 
grant  made  to  them  after  their  marriage,  and  operating  ac- 
cording to  the  rales  of  the  common  law. 

The  distinctions  between  this  and  the  preceding  forms  of 
ownership  in  community  result  from  the  principle  of  the 
common  law  that  husband  and  wife  are,  for  certain  purposes, 
to  be  considered  in  law  as  but  one  person.  Under  a  grant  of 
land  to  a  man  and  his  wife  to  which  the  principles  of  the 
common  law  apply,  the  possession  of  each  of  the  grantees 
is  a  possession  of  the  entirety  only ;  that  is,  they  are  not 
deemed  to  hold  the  land,  as  between  themselves,  in  undivided 
shares  also.      As  a  result  of  this  entirety  of  possession,  no 


iJ)  2  Craise,  t.  20,  as.  9^20;  2  Bl.  Comm.  194. 
{k)  See  Go.  Litt.  197;  2  Bl.  Comm.  195. 
({)  2BLComm.  195. 
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partition  can  be  made  between  the  husband  and  wife.  The 
husband  may  dispose  of  the  interest  in  the  land  to  which  he 
is  entitled  in  his  own  right  and  in  right  of  his  wife  (p.  404) ; 
but  any  other  disposition  of  the  land  must  be  their  joint  act ; 
and  subject  to  any  such  disposition,  the  land  remains  to  the 
survivor  (m). 

At  common  law,  under  a  grant  to  a  husband  and  his  wife  Common  law 
and  a  third  person,  the  husband  and  wife  take  one  equal  moiety  {j™*^and  and 
between  them  as  tenants  by  entirieties,  and  hold  it  in  joint  ^ife  and 
tenancy  with  the  third  person,  by  whom  the  other  equal  moiety  another. 
is  held  (n). 

But  if  land  is  granted  to  a  man  and  woman  who  afterwards  Subsequent 
intermarry,  they  are  not,  at  common  law,  tenants  by  entireties,  ^to'roarriage. 
but  joint  tenants  or  tenants  in  common  (according  to  the  form 
of  the  limitation),  as  well  after  as  before  the  marriage  (o). — 
Divorce    converts    a    tenancy    by    entireties    into    a    joint 
tenancy  (p). 

• 

Alteration  of  Law. — ^The  Married  Women's  Property  Act,  Married 
1882  (c.  75),  has  altered  the  rules  of  the  common  law  on  this  ^^Mrty  Act 
subject,  and  has,  in  effect,  abolished  tenancy  by  entireties,  as  i882. 
regards  estates  to  which  that  Act  applies  (p.  411).     A  grant 
to  husband  and  wife  will,  under  the  Act,  make  them  joint 
tenants,  or  tenants  in  common,  according  to  the  terms  of  the 
grant  (9).     It  has  been  held,  however,  that  under  a  grant  to  a 
husband  and  wife  and  a  third  person,  made  since  the  Act  came 
into  operation,  the  husband  and  wife  will  be  entitled  to  one 
equal  moiety,  and  the  third  peraon  will  take  the  other  moiety, 
as  before  the  Act,  though  the  husband  and  wife  will  not  be 
tenants  by  entireties  ;  since  the  Act  has  not  altered  the  previous 
law,  except  as  between  husband  and  wife  (r). 

(m)  2  BL  Comm.  182 ;  2  Cruise,  t  18,  c.  1,  8.  46 ;  2  Prest.  Abstr.  39. 

(n)  Litt.  8.  291 ;  BurtoD,  §  757 ;  Me  Wylde*»  £»taU,  2  D.  M.  &  G.  724 ;  but 
gee  Warrington  v.  Warrington^  2  Ha.  54 ;  Jie  JHxon,  Byram  v.  TuU,  42  Ch.  D. 
306 ;  61L.  T.  718.  38  W.  R.  91. 

(o)  Co.  Litt.  187  b. 

ip)  TkomUy  v.  Thomley,  1893,  2  Ch.  229 ;  62  L.  J.  Ch.  370,  68  L.  T.  199. 

(9)  Re  March,  Mander  v.  ffarrU,  27  Ch.  D.  166,  54  L.  J.  Ch.  143,  51  L.  T 
380 ;  Thomlep  v.  Tkorfdey,  wupra, 

(r)  /*  T€  Jupp,  Jupp  V.  Buehwell  (Kay,  J.),  89  Ch.  D.  148,  67  L.  J.  Ch.  774, 
59  L.  T.  129 ;  (/,  /fe  Dixon,  Byrwn  v.  TuUy  9upra,  n«  (n). 


CHAPTER  VI. 

EQUITABLE    ESTATES. 

Sect.  I. — Equitable  Estates  Generally. 

Equitable       Definition. — Under  the  rules  of  equity,  a  person  may  be  en- 

eBtate  defined,  titled  to  an  estate  in  land,  while  the  ownership  of  the  land, 

according  to  the  common  law,  is  in  another  person.     Such  an 

estate  is  called  an  equitable  estate;  while  the  estate  of  the 

owner  at  common   law  is  termed  the  legal  estate.     To  the 

equitable   estate  are  attached  all  the  advantages  or  benefits 

of  ownership;    and  the  owner  of  the   legal  estate  is  boutid 

to  hold  and  deal  with  that  estate  solely  for  the  purpose  of 

effectuating  the  rights  of  the  equitable  owner  (a).    The  obliga- 

Trust,  tion  to  which  the  owner  of  the  legal  estate  is  thus  subject  is 

trustee,  termed  a  trust (6);   he  himself  is  called  a  trustee;  and  the 

Irust  ^^*        equitable  owner  is  called  the  cestui  que  trust. 

Uses.  Origin. — It  has  been  seen  that  the  introduction  of  equit- 

able estates  into  the  legal  system  was  due  to  the  recognition 
of  declarations  of  the  use  of  land,  and  their  enforcement,  by 
the  early  Chancellors,  in  the  exercise  of  their  equitable  juris- 
diction (p.  119).  The  use  was  an  estate  in  the  land,  that 
owed  its  existence  solely  to  the  rules  of  equity.  The  legal 
estate,  or  ownership  according  to  the  common  law,  was  vested 
in  the  person  who  held  to  the  use  declared ;  but  in  equity,  he 
was  bound  to  hold  the  land  according  to  the  terms  of  the 
declaration  of  use. — The  provisions  of  the  Statute  of  Uses, 
whereby — with  a  view  to  the  suppression  of  equitable  owner- 
ship of  land — uses  of  freeholds  were  converted  into  legal 
estates,  have  been  already  noticed  (p.  120). 
No  use  upon  Soon  after  the  passing  of  the   Statute   of  Uses,  it  was 

a  use.  judicially  decided  that  where  land  was  granted  to  the  use  of 

one  person,  to  hold  to  the  use  of  another — as  to  A.,  to  the  use 
of  B.,  to  the  use  of  C. — ^the  operation  of  the  statute  was  con- 
fined to  the  execution  of  the  first  use,  and  the  second  use  was 

(a)  Storj,  Bq.  Jnrisp.  §  964 ;  1  Spence,  496. 

(b)  The  word  'trust'  is  by  some  writers  applied  to  the  equitable  estate,  or 
interest  of  the  cestui  que  truU :  see  2  Spence,  S75. 


EQUITABLE   ESTATES.  141 

void  (c).  It  might  reasonably  have  been  held  that  the  instant 
the  first  use  was  executed  in  B.,  he  became  seised  to  the  use  of 
C,  and  that  the  statute  would  execute  this  use,  as  it  did  the 
first.  It  seems,  however,  that  this  construction  was  not  ad- 
verted to ;  and  it  was  established  that  '  no  use  could  be  limited 
on  a  use.'  But  inasmuch  as  it  was  evident  that  the  person  in 
whom  the  first  use  was  executed  was  not  intended  to  have  any 
beneficial  interest,  the  Court  of  Chancery  held  that,  though 
the  second  use  was  not  executed  by  the  statute,  yet  a  trust 
was  thereby  created  for  the  benefit  of  the  person  in  whose 
favour  it  was  declared;  and  that  this  trust  was  binding  in 
equity  on  the  owner  of  the  legal  estate  (d).  In  course  of  time, 
equitable  interests  thus  created  acquired  the  incidents  of 
actual  estates.  Thus,  by  means  of  a  limitation  of  a  use 
upon  a  use,  an  estate,  though  it  belong  to  the  class  of  those 
to  which  the  Statute  of  Uses  applies,  may  yet  be  an  equit- 
able estate. 

It  was  further  held  that  the  operation  of  the  Statute  of  St.  of  Uses 
Uses  was  confined  to  the  execution  of  passive  uses — that  is,  *PPlj««  o»>y  ^* 
such  as  do  not  require  the  exercise  of  acts  of  ownership  by  P*""*^®  *"^** 
the  person  seised  to  the  use.     Where  active  uses  or  trusts  are 
declared — as  where  land  is  granted  to  a  person  to  the  use,  or 
in  trust,  that  he  shall  receive  the  rents  and  profits  and  deal 
with  them  in  a  prescribed  manner,  or  shall  sell  the  land,  or 
discharge  other  specified  duties — the  grantee  retains  the  legal 
estate,  as  being  necessary  for  the  discharge  of  his  duties ;  and 
the  rights  of  the  parties  for  whose  benefit  the  use  or  trust  was 
created,  are  enforceable  as  equitable  interests  («). 

The   Statute  of  Uses,  as  has  been  seen,  applies  only  to  other  uses  not 
estates   of   freehold  in  lands  of  freehold  tenure.     Hence,   a  affected  by 
limitation  of  a  use  upon  a  use  is  not  essential  to  the  creation    '*  ^ 
of  an  equitable  interest  in  an  estate  for  years;   nor  to  the 
creation  of  an  equitable  estate  in  land  of  copyhold  tenure.     In 
either  case,  a  grant  to  a  person,  merely  *  to  the  use  of '  or  *  in 
trust  for '  another,  creates  an  equitable  estate  in  favour  of  the 
latter  (/). 

Under  various  circumstances,  equitable  estates  arise  by  the  Equitable 
operation  of  rules  of  equity,  in  favour  of  persons  to  whom  no  ^"***«"  ^y  ^ 
beneficial   interest   has   been    granted.     Equitable   estates   so  ]^, 
created  differ,  in  some  respects,  from  those  created  by  actual 

(c)  Tyrrd's  Case  (4  &  5  Philip  k  Mary),  Dyer  155 ;  Oirland  v.  Sharp  (37 
Klizabeth),  Cro.  Eliz.  382. 

id)  2  Bl.  Comm.  335,  336. 

(e)  1  Sand.,  Uses,  253.  See  Lewin  on  Trusts,  224 ;  Baker  ▼.  White,  L.  R. 
20  Eq.  166,  23  W.  R  670.  As  to  the  application  of  the  above  rule  to  limiu- 
tions  by  will,  see  pott,  p.  152. 

(/)  I  Crnise,  t.  12,  c.  1,  ss.  35,  67  ;  Baker  v.  White,  $upra;  Allen  y.  Bewtey, 
.7  Ch.  D.  453,  37  L.  T.  688. 
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limitation  as  above  described,  and  may  be  regarded  as  forming 
a  distinct  class  of  equitable  interests. 

Analogy  of  Equitable  to  Legal  Estates.  —  Equitable 
estates  are,  in  general,  analogous  to  estates  as  regulated  by 
the  common  law.  The  general  rule  on  this  point  is  expressed 
in  the  maxim  '  equity  follows  the  law.'  Thus,  equitable  estates 
may  be  granted  in  fee  simple,  in  tail,  for  life,  years,  or  at  will ; 
and  in  possession  or  in  expectancy ;  and  either  in  severalty  or 
in  community;  and  their  incidents  are,  generally,  similar  to 
those  of  legal  estates. 

This  general  rule  is  subject,  however,  to  important  ex- 
ceptions. Thus,  as  has  been  seen,  the  legal  estate  in  an 
existing  term  of  years,  or  other  chattel  interest,  cannot  be 
granted,  inter  vivos,  to  one  for  life  with  remainder  to  another, 
or  by  way  of  executory  interest ;  but  the  equitable  interest  in 
chattels  real  may  be  so  granted  (pp.  100,  122).  Again,  it  has 
never  been  necessary  that  an  equitable  estate  of  freehold, 
granted  by  way  of  contingent  remainder,  should  have  a 
particular  estate  of  freehold  to  support  it  (cf.  p.  114);  or 
that  an  equitable  contingent  remainder  should  vest  on  or 
before  the  explication  of  the  particular  estate  (cf,  p.  Ill) ; 
for  each  of  these  requirements  is  satisfied  by  the  seisin  vested 
in  the  trustee  (g).  Other  qualifications  of  the  general  rule  are 
mentioned  hereafter  (h). 

In  the  application  of  the  distinctions  between  realty  and 
personalty  to  equitable  interests  in  land  subject  to  a  trust  for 
its  conversion  into  money,  and  in  money  subject  to  a  trust  for 
its  application  in  the  purchase  of  land,  equity  does  not  follow 
the  law  in  all  respects.  Until  actual  conversion,  the  legal 
ownership  is  governed,  in  the  former  case,  by  the  law  appli- 
cable to  land,  and,  in  the  latter,  by  the  law  applicable  to  money. 
But,  in  certain  cases,  the  equitable  interest  is,  to  some  extent, 
governed  by  the  rules  that  would  be  applicable  thereto  if  the 
land  or  money  (as  the  case  may  be)  had  been  actually  converted, 
although  no  conversion  has,  in  fact,  taken  place.  This  occurs 
in  the  following  cases. 

(i.)  Land  belonging  to  partners  in  trade,  as  such,  and  vested 
in  them  jointly,  is  subject,  in  equity,  in  the  absence  of  stipula- 
tion to  the  contrary,  to  an  implied  agreement  between  the 


{g)  Fearne,  G.  R.,  303,  321 ;  Be  Eddds*  TrusU,  L.  R.  11  Eq.  559,  40  L.  J. 
Ch.  316,  24  L.  T.  223 ;  AsOey  v.  Micldethunit,  15  Oh.  D.  69,  43  L.  T.  58,  28 
W.  R.  811  ;  Re  Frvmt,  1891,  3  Ch.  167,  60  L.  J.  Ch.  562,  65  L.  T.  183 ; 
Rt  BrookXy  1894,  1  Ch.  43,  63  L.  J.  Ch.  159,  70  L.  T.  71.  As  to  the  right 
to  the  intermediate  rents  and  profits,  see  ante,  p.  114,  and  Jte  Averill,  there 
cited. 

(h)  See  distinctions  as  to  modes  of  alienation,  application  of  the  rale  in 
ShdUy't  Com,  and  former  law  as  to  escheat,  jxwt,  pp.  325,  333,  442.. 
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partners,  for  sale  of  the  partnership  assets  upon  a  dissolution 
of  the  partnership,  for  the  purpose  of  division  among  the 
partners.  Hence,  on  the  death  of  a  partner,  his  share  in  land 
vested  in  the  partners  as  real  estate  is  considered  (unless  it  has 
been  otherwise  agreed  between  the  partners)  to  be  converted 
into  personal  estate,  and  is  transmissible  accordingly.  The 
legal  estate  in  the  land  remains  in  the  surviving  partners  or 
partner,  but  subject  to  a  trust  for  the  personal  representatives 
of  the  deceased  partner,  to  the  extent  of  his  share.  These 
equitable  rules  have  now,  however,  been  superseded  by  pro- 
visions, to  the  same  eflFect,  of  the  Partnership  Act,  1890  (c.  39), 
SB.  20  (3),  22. 

(ii.)  On  the  death  of  a  person  in  whom  an  estate  in  land  in  (ii.)  Of  land 
fee  or  for  life  is  vested  by  way  of  mortgage,  as  security  for  a  ^eld  in 
debt  due  to  him,  his  interest  in  the  land  is,  in  equity,  deemed  °*°  ^"^^ 
to  be  converted  into  personal    estate,   and  is  transmissible 
accordingly  (p.  195).     In  this  case,  also,  no  express  declaration 
of  trust  is  needed  to  eflFect  the  conversion. 

(iii.)  Where  land  is  vested  in  a  trustee,  with  an  express  (iii.)  Where 
direction  for  its  sale,  the  equitable  interest  in  the  land  so  express 
directed  to  be  converted  is  subject,  in  general,  as  regards  its  convert, 
transfer,  its  devolution  on  death,  and  its  liability  for  debts,  to 
the  rules  applicable  to  money.  And  similarly,  where  money 
is  vested  in  a  trustee  with  an  express  direction  for  its  applica- 
tion in  the  purchase  of  land,  the  equitable  interest  in  the 
money  so  directed  to  be  converted  is,  in  general,  subject,  in 
the  above  respects,  to  the  rules  applicable  to  land  (i).  The 
equitable  conversion  is  eflFected  by  the  mere  direction  to  the 
trustees,  in  accordance  with  the  maxim  '  equity  regards  that  as 
done  which  ought  to  be  done.'  But  to  eflFect  such  conversion, 
there  must  be  an  absolute  and  valid  direction  to  convert,  either 
immediately  or  at  a  future  time  (/),  and  not  a  mere  power  or 
authority  to  convert.  And  a  mere  expression  of  desire  or 
intention^  on  the  part  of  a  testator  or  settlor,  that  his  land 
should  devolve  as  money,  or  his  money  as  land,  will  not  eifect 
a  conversion  (i);  nor  will  a  trust  for  conversion  that  is  void  for 
any  cause,  e.g.  for  remoteness  (p.  287)  (/).  And  though  there 
be  an  eflFectual  trust  for  conversion,  a  person  absolutely 
entitled  to  the  equitable  interest  in  the  subject  of  the  trust 
may  elect  to  take  it  (whether  it  be  land  or  money)  in  its  un- 

(t)  Fletcher  ▼.  Ashbwmer,  1  Bro.  0.  0.  497  ;  S.C,  and  notes  thereto,  1  L.  C. 
Eq.  327. 

ij)  PoOey  V.  Seymour,  2  Y.  &  C.  Ex.  708  ;  Re  Raw,  26  Ch.  D.  601,  53  L.  J. 
Cb.  1051,  51  L.  T.  283;  but  see  Eariom  v.  Sav/nders,  1  Ainb.  241. 

(k)  Johnson  ▼.  Arnold,  1  Yes.  Sen.  169 ;  Edwards  v.  Tuck,  3  D.  M.  &  G.  40 ; 
Hyett  V.  MeHn,  25  Ch.  D.  735,  53  L.  J.  Ch.  241,  50  L.  T.  54. 

(l)  Ooodier  y.  Edmunds,  1898,  3  Ch.  455,  62  L.  J.  Ch.  649  ;  Re  Wood,  1894, 
3  Ch.  381,  63  L.  J.  Ch.  790,  71  L.  T.  413. 
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convei-ted  state  (iu).  A  person  entitled  in  equity  to  a  share, 
only,  in  the  money  to  arise  from  the  sale  of  land,  under  a  trust 
for  its  conversion,  cannot,  without  the  concurrence  of  the 
other  parties  interested,  elect  to  take  his  share  as  land,  as 
the  sale  of  the  remainder  of  the  land  would  be  thereby  pre- 
judiced (n) ;  but  a  person  entitled  in  equity  to  a  share  in  land, 
to  be  purchased  under  a  trust  for  the  application  of  money  in 
the  purchase  of  land,  may,  in  general,  elect  to  take  his  share  in 
money  (o). 

(iv.)  Where  money  arising  from  the  purchase  of  land  by 
a  railway  or  other  company,  under  powers  of  compulsory 
undwool^vA'  purchase,  is  paid  into  court  by  the  purchasers  (p),  and  does 
Aory  powers,  not  belong  absolutely  to  a  person  who  is  sui  Juris,  it  is  deemed 
to  be  impressed  with  the  quality  of  land,  and  is  subject,  in 
equity,  to  rules  similar  to  those  applicable  to  money  held  on 
trust  for  conversion  into  land  (q).  And  the  like  rules  apply  to 
the  proceeds  of  land  sold  under  order  of  the  Court,  as  in  the 
case  of  a  sale  under  the  Settled  Estates  Act,  1877  (p.  61), 
or  the  Partition  Acts,  1868  and  1876  (p.  134)  (qq). 


(iv.)  Where 
land  pur- 
chased or  sold 


Courts  of 
equitable 
jurisdiction. 


Equitable  Jurisdiction  of  Courts. — Prior  to  the  changes 
made  by  the  Supreme  Court  of  Judicature  Acts,  1873  (c.  66) 
and  1875  (c.  77),  the  Court  of  Chancery  had  exclusive  cog- 
nisance of  matters  relating  to  equitable  estates,  except  that, 
by  modern  statutes,  a  limited  equitable  jurisdiction  in  such 
matters  was  conferred  upon  the  County  Courts  (r).  Since  the 
rules  of  equity  were  not  administered  by  the  superior  Courts  of 
common  law  jurisdiction,  those  Courts  could  not  recognise  the 
cestui  que  trust,  or  at  most  could  regard  him  only  as  a  tenant  at 
will  of  the  trustee  (5).  But  by  the  Supreme  Court  of  Judica- 
ture Act,  1873,  equitable  estates  and  rights  are  to  be  noticed 
and  acted  upon  by  all  Courts ;  and  in  case  of  conflict  between 
the  rules  of  equity  and  those  of  the  common  law,  the  former 
are  to  prevail  (ss.  24,  25).  The  Act,  however,  provides  that 
all  causes  and  matters  in  the  High  Court  of  Justice,  for  the 
execution  of  trusts,  are  to  be  assigned  to  the  Chancery  Divi- 
sion of  that  court  (s.  34). 


(m)  Notes  to  Fletcher  v.  Athbunier,  $upra;  Lewin,  1151  et  seq. 

(n)  ffoUoway  v.  JRadeliffe,  23  Beav.  163,  26  L.  J.  Ch.  401. 

(o)  Sedy  v.  Jago,  1  P.  Wms.  389. 

{p)  See  potty  pp.  472,  474. 

{q)  KeOand  ▼.  Ftdford,  6  Ch.  D.  491,  47  L.  J.  Ch.  94. 

{qq)  See  JRe  Morgan,  1900,  2  Ch.  474,  69  L.  J.  Ch.  735,  48  W.  R.  670,  and 
cases  there  cited. 

(r)  See  the  Coanty  Courts  Act,  1888  (c  43),  as.  67-70.    This  Act  repeals 
the  preceding  Acts. 

(s)  Lewin,  828. 
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Division  of  Topics. — In  considering  the  modes  of  creation  Tnwte  by 
of  equitable  estates,  the  rights  of  owners  thereunder,  and  the  declaration, 
causes   of  their   determiuation,   equitable  estates  created   by  operation  oi^ 
declaration  of  trust — that   is,  by  actual  limitation  to,  or  in  law. 
favour  of,  the  cestui  que  trust,  as   above   described — may  be 
distinguished   from    equitable   estates    created    by   the   mere 
operation  of  law ;  that  is,  such  as  are  raised  by  force,  merely, 
of  rules  of  equity. 


Sect.  II. — Equitable  Estates  Created  by  Declaration 

OF  Trust. 

Creation. — The  grant  or  limitation  of  an  equitable  estate  Declaration 
to,  or  in  favour  of,  a  person,  is  called  a  declaration  of  trust.  ^^  ^™*tA 
It  may  be  made  either  inter  vivos  or  by  will ;  and  either  upon   ^^ 
a  transfer  by  the  settlor  to  a  trustee — ^as  where  A.  conveys  to 
the  use  of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs ;  or 
by  the  settlor   constituting  himself  a  trustee — as  where  A. 
expressly  declares  that  an  estate  vested  in  him  is  held  by  him 
in  trust  for  C.  and  his  heirs  (t).     And  the  settlor  may  himself 
be  the  cestui  qibe  trust ;  as  where  A.  conveys  to  the  use  of  B. 
and  his  heirs,  in  trust  for  A.  and  his  heirs. 

In  general,  as  will  hereafter  be  seen,  a  declaration  of  trust  Trust  of  land 
of  land  must  be  evidenced  by  writing  (p.  325) ;  and,  in  the  case  ™?!*  ^  au 
of  a  testamentary  trust,  it  must  be  contained  in  the  settlor's  ^^^^^     ^ 
will,  or  in  a  codicil  thereto.     But  where  land  is  conveyed  or 
devised  to  a  person,  on  the  faith  of  a  promise  by  him  (or  even 
his  tacit  consent)  to  hold  the  land  upon  a  trust  communicated 
to  him  by  the  grantor  or  testator,  but  not  evidenced  as  above,  Except  secret 
the  secret  trust  (as  a  trust  so  declared  is  usually  called)  may,  ^i^^>^ 
if  denied  by  him,  be  proved  against  him  by  parol  evidence  (u), 

Express  and  Implied  Trusts. — In  the  creation  of  a  trust,  it  Trusts 
is  not  essential  that  the  trust  be  explicitly  declared ;  any  words  distinguished, 
that  evince  an  intention  to  confer  a  beneficial  interest  will 
suffice    for   that    purpose.     In   this   respect,  trusts   are   dis- 
tinguished as  express  or  implied.     A  trust  is  express,  when 
the  declaration  is  explicit,  e.g.,  '  to  the  use  of  A.,  in  trust  for 
B/     It  is  implied,  where  the  intention  to  create  a  trust  is  not 
stated  directly,  but  may  be  presumed  from  the  words  used  (v). 
To  the  latter  class  belong  what  are  called  precatory  trusts.  Precatory 
which  usually  occur  in   wills,  and   arise   where  the  testator*^""*" 
makes  a  gift  to  a  person,  and  adds  words  expressing  a  wish, 

(0  See  Lewin,  68  et  seq, 

(u)  See  Lewin,  54,  61-67  ;  lU  Boyet,  26  Ch.  D.  631,  53  L.  J.  Ch.  654.  50  L.  T. 
681 ;  Re  Duke  of  Marlborough,  1894,  2  Ch.  133,  63  L.  J.  Ch.  471,  70  L.  T.  314 ; 
Boehe/oucauld  v.  Botutead,  1897,  1  Ch.  196,  66  L.  J.  Ch.  74,  75  L.  T.  502. 

{v)  Lewin,  117. 
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Executory 
trusts  when 
enforceable. 


request,  recommendation,  hope,  confidence,  or  belief,  that  the 
donee  will  dispose  of  the  subject-matter  of  the  gift  in  favour 
of  another.  Such  precatory  words  are  construed  as  imperative, 
and  (if  the  subject-matter  to  which  they  apply  be  sufficiently 
certain)  as  constituting  a  declaration  of  trust;  if  it  appears 
from  the  context  that  the  testator  intended  to  create  a  trust  (w). 
Another  instance  of  an  implied  trust  occurs,  where  a  will 
directs  that  the  testator's  real  estate  shall  be  charged  with  his 
debts,  or  with  legacies  given  by  the  will.  The  words  of  charge 
operate  as  a  declaration  of  trust  in  favour  of  the  persons 
entitled  to  the  benefit  of  the  charge,  and  bind  the  heir  or 
devisee  to  whom  the  legal  estate  passes  (x).  And  again,  words 
of  condition  annexed  to  a  gift  of  land  by  will  are,  in  some 
cases,  construed  as  a  declaration  of  trust  imposed  on  the 
devisee;  as  where  land  is  devised  to  A.  in  fee  simple,  'he 
paying  the  testator's  debts '  (y) ;  or  to  the  testator's  wife,  *  she 
maintaining  the  testator's  infant  children '  (z). 

Executory  and  Executed  Trusts;  Vobmtary  Trusts, — Where 
a  trust  is  created  in  consideration  of  an  intended  marriage,  or 
for  other  valuable  consideration,  or  where  it  is  created  by  will, 
it  will  be  valid  and  enforceable,  though  it  be  merely  executory. 
A  trust  is  said  to  be  executory,  where  it  has  not  been  actually 
declared,  but  is  merely  the  subject  of  an  agreement,  or  of  in- 
structions or  directions,  to  be  subsequently  carried  out  by 
means  of  a  declaration  of  trust;  as  where,  by  an  agreement 
made  in  consideration  of  an  intended  marriage,  it  is  provided 
that  land  shall  be  vested  in  trustees,  in  strict  settlement ;  or 
where  .a  testator  gives  similar  directions  with  respect  to  land 
devised  by  his  will.  An  executory  trust  of  land,  when  created 
for  valuable  consideration  (a),  or  contained  in  a  will,  is  enforced 
as  against  the  settlor,  or  any  other  owner  of  the  legal  estate, 
except  a  purchaser  who  has  acquired  the  legal  estate  without 
notice  of  the  trust ;  in  accordance  with  the  principle  that 
*  equity  looks  upon  that  as  done  which  ought  to  be  done  '  (&).  A 
voluntary  trust — that  is,  a  trust  not  created  for  valuable  con- 


(w)  Knight  v.  Knufht,  3  Beav.  148  ;  Briggs  v.  Penny,  3  M.  k  G.  546 ;  Stead 
V.  MeOor,  5  Ch.  D.  225,  46  L.  J.  Ch.  880,  36  L.  T.  498  ;  Re  DigrjUs,  39  Ch.  D. 
253.  59  L.  T.  884 ;  Re  HamUUm,  1895,  2  Ch.  370,  64  L.  J.  Ch.  799,  72  L.  T.  748  ; 
Re  WiUiams,  1897,  2  Ch.  12,  66  L.  J.  Oh.  485,  76  L.  T.  600 ;  Lewin.  ch.  8,  s,  2. 

(«)  Lewin,  151. 

{y)  Wright  V.  Wilhin,  2  B.  &  Sm.  232  ;  Lewin,  151. 

(s)  Lewin,  148.  and  cases  there  cited. 

(a)  X«irw  V.  Madocks,  8  Ves.  150  ;  ffastte  v.  ffcutie,  2  Ch.  D.  304.  34  L.  T. 
747,  24  W.  R.  564  ;  Gale  v.  Ouh,  6  Ch.  D.  144,  36  L.  T.  690,  25  W.  R.  772. 

(6)  See  Glenorchy  v.  BosvUle^  Talb.  3 ;  S.C.,  and  notes,  2  L.  C.  Eq.  763  ; 
SaekviUe-  West  v.  HoLtnesdide,  L.  R.  4  H.  L.  543,  39  L.  J.  Ch.  505  ;  Orier  v. 
Orier,  L.  R.  5  H.  L.  688  ;  Synge  v,  Synge,  1894,  1  Q.  B.  466,  63  L.  J.  Q.  B.  202, 
70  L.  T.  221. 


sideration — is  not  enforceable,  if  it  be  merely  executory,  unless  it 
be  created  by  will.  For  if  it  be  created  by  contract,  it  is  subject 
to  the  general  rule  that  an  agreement  not  made  for  valuable 
consideration  cannot  be  specifically  enforced  in  equity — even 
though  it  be  made  by  deed,  and  be,  therefore,  a  valid  contract 
for  the  breach  of  which  the  common  law  gives  a  remedy  in 
damages  (c).  This  distinction  does  not  apply  to  executed  trusts;  Executed  • : 
for  these  are  enforceable,  whether  they  be  created  for  valuable  ^™*** 
consideration  or  be  merely  voluntary.  An  executed,  as  opposed 
to  an  executory,  trust,  is  a  trust  completely  declared — 
that  is,  whereby  the  equitable  estate  or  interest  is  expressly 
created  (d).  * 

Use  and  Enjoyment. — Where  the  equitable  interest  is  an  Rights  of 
estate  of  inheritance  in  possession,  the  cestui  que  trust,  if  he  is  ^**^*  ^^^ 
S7ci  ju9^y  is  entitled  to  the  actual  possession  of  the  land,  with  the 
same  rights  of  use  and  enjoyment  as  if  he  were  the  owner  of  a  ,  ' 

corresponding  legal  estate  in  the  land.  But  these  rights  may  be 
restricted,  as  the  circumstances  of  the  case  may  require,  by 
reason  of  the  existence  of  other  equitable  interests  in  the  land,  "• 

e.g.  charges  of  money  thereon,  created  by  the  settlor  and  to  be 
given  effect  to  by  the  trustee  («). 

Where  the  equitable  interest  of  the  cestui  que  trust  is  a  life  Where  eqnit- 
estate,  or  term  of  years,  and  the  trustee  has  no  active  duties  to  a^l«  ©"tate  in 
discbarge  in  the  management  of  the  land,  under  the  terms  of  yQti,„. 
his  trust,  the  cestui  que  trust  is  entitled  to  the  actual  possession 
of  the  land.  But  if  the  trustee  has  such  duties  to  perform,  the 
cestui  que  trust  has  not  a  right  to  the  possession,  unless  the 
Court,  in  its  discretion,  thinks  fit  to  put  him  in  possession  (f). 
If  he  be  in  possession  of  the  land,  his  rights  and  duties,  as  re- 
gards use  and  enjoyment  of  the  land,  are  similar  to  those  of  a 
tenant  of  a  corresponding  legal  estate  in  possession,  except  as 
otherwise  directed  by  the  settlor ;  and  if  he  be  not  in  posses^ 
sion,  he  is  entitled  to  the  net  rents  and  profits  of  the  land, 
subject  to  any  such  direction  of  the  settlor  as  last  mentioned; 
and  he  may  require  the  trustee  to  render  accurate  information 
and  accounts  as  to  the  state  of  the  trust  {g).  In  either  case,  it 
is  the  duty  of  the  trustee  to  protect  such  rights  of  persons 

(c)  EUison  V.  BUitmi,  6  Ves.  656 ;  S.C.  2  L.  C.  Eq.  836  ;  In  re  AnttU,  31  Ch. 
D.  596,  54  L.  T.  742,  34  W.  R.  483. 

{d)  See  Olenorchy  v.  BoJtville,  and  notes,  supra,  n.  (6). 

(f)  Lewin,  824. 

(/)  Tidd  V.  LUUr,  5  Madd.  429 ;  Re  Bagoes  Settlement,  1894,  1  Ch.  177,  63 
L.  J.  Ch.  515.  70  L.  T.  229 ;  Re  Wythes,  1893,  2  Ch.  369,  62  L.  J.  Ch.  663,  68 
L.  T.  620;  Re  Newen,  1894,  2  Ch.  297,  63  L.  J.  Ch.  763,  70  L.  T.  653;  Re 
Richardson,  1900.  2  Ch.  778,  69  L.  J.  Ch.  804  ;  Re  Money  KyrUs  SettUmeni, 
1900,  2  Ch.  839,  69  L.  J.  Ch.  780,  83  L.  T.  74. 

ig)  Lewin,  843. 
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Where  lease- 
holds are 
settled. 


Tni8tee*8  duty 
as  to  out- 
goiugs  and 
other  expendi- 
ture. 


Conversion  of 
wasting  or 
reversionary 
property. 


having  equitable  estates  in  expectancy  in  the  land,  as  could  be 
enforced  by  them  against  the  cestui  qtce  trust  who  is  in  posses- 
sion, or  in  receipt  of  the  rents  and  profits,  if  the  respective 
equitable  interests  were  legal  estates;  except  so  far  as  the 
settlor  may  have  otherwise  directed. 

Where  leaseholds  for  years  are  vested  in  a  trustee,  in  trust 
for  a  person  during  his  life,  and  after  his  death  in  trust  for 
another,  the  owner  of  the  equitable  life  interest  is  not  bound, 
as  between  himself  and  the  equitable  remainderman,  to  perform 
the  covenants  of  the  lease  so  as  to  prevent  its  forfeiture  (h). 
But  where  leaseholds  for  years  are  bequeathed  on  trust,  the 
cestui  que  trust  is  bound  to  indemnify  the  testator's  general 
estate  against  the  obligations  which  accrue  under  the  lease 
during  the  continuance  of  the  interest  of  the  cestui  que  trust  (i). 
The  cestui  que  trust  is  not  personally  liable  to  the  lessor  in  re^ 
spect  of  these  obligations  {j). 

If,  under  the  terms  of  the  trust,  the  trustee  has  the  general 
management  of  the  land,  including  the  receipt,  in  the  first  in- 
stance, of  the  rents  and  profits,  he  should  apply  the  rents  and 
profits,  and  the  income  of  any  other  property  held  by  him  on 
the  same  trusts,  in  payment  of  outgoings  usually  paid  out  of 
income — including  liabilities  for  rent,  repairs,  and  insurance, 
where  the  property  is  leasehold  {k).  Expenses  of  other  kinds 
may  be  raised  and  paid  by  the  trustee  out  of  the  corpus  of  the 
trust  property,  if  he  be  expressly  empowered  to  do  this,  by  the 
trust  instrument  or  by  statute ;  and,  in  such  case,  as  between 
the  cestuis  que  trusty  the  expenditure  will  be  borne  by  them  rate- 
ably,  according  to  their  respective  interests  (/).*  But  other- 
wise, only  such  expenses  can  be  thus  charged  upon  the  corpus 
of  the  property  as,  in  the  view  of  the  Court,  are  essential  for 
the  preservation  of  the  property,  unless  all  the  cestuis  que  trust 
interested  in  the  property  are  free  from  disability,  and  sanction 
the  expenditure  (m). 

Where  a  testator  gives  the  whole,  or  the  residue,  of  his  pro- 
perty in  trust  for  persons  in  succession,  and  the  property  includes 

{h)  Be  Counter,  34  Ch.  D.  136,  55  L.  T.  674,  36  W.  R.  85  ;  cf.  Jte  Parry 
and  Hophin,  1900,  1  Ch.  160,  69  L.  J.  Ch.  190,  81  L.  T.  807.  and  ante,  p.  125. 

(t)  Re  Betty,  1899,  1  Ch.  821,  68  L.  J.  Ch.  436,  80  L.  T.  675  ;  Re  Gjert,  1899, 
2  Ch.  54,  68  L  J.  Ch.  442,  80  L.  T.  689. 

{j)  Ramage  v.  Womack,  1900,  1  Q.  B.  116,  69  L.  J.  Q.  B.  40,  81  L.  T.  526. 

(*)  Re  Fowler,  16  Ch.  D.  723,  44  L.  T.  99,  29  W.  R.  891  ;  Re  Redding,  1897, 
1  Ch.  876,  66  L.  J.  Ch.  460,  76  L.  T.  339 ;  Re  Coplawfs  SettUmerU,  1900,  1  Ch. 
326,  69  L.  J.  Ch.  240,  82  L.  T.  194 ;  Re  Partington,  1902,  1  Ch.  711,  71  L.  J. 
Ch.  472,  86  L.  T.  194. 

{I)  Re  Barney,  1894,  3  Ch.  562,  63  L.  J.  Ch.  676,  71  L.  T.  180 ;  Re  Lever,  1897, 
1  Ch.  32,  66  L.  J.  Ch.  66,  75  L,  T.  383 ;  Re  Thomas,  1900, 1  Ch.  319,  69  L.  J. 
Ch.  198.    See  Improvement  of  Land  Act,  1864  (c.  114),  s.  24. 

(m)  Re  Hotehlys,  32  Ch.  B.  408,  55  L.  J.  Ch.  546,  55  L.  T.  110;  Re  WiUi*. 
1902.  1  Ch.  15 ;  Re  Montagu,  1897,  2  Ch.  8. 
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an  interest  in  land,  of  a  wasting  natare  [e,g,  a  leasehold  held 
for  a  short  term),  or  a  futare  or  reversionary  interest,  it  is  the 
daty  of  the  trustee  to  sell  the  land,  and  invest  the  proceeds  for 
the  benefit  of  the  saccessive  cestuis  que  trust,  unless  the  Will 
otherwise  expressly  directs,  or  such  direction  is  to  be  implied 
from  its  terms  (n). 

The  equitable  tenant  for  life  of  real  estate  subject  to  a  trust  Income  prior 
for  conversion  is  entitled  to  the  rents  of  the  land  prior  to  the  ^  conversion, 
conversion,  unless  the  settlor  has  otherwise  expressly  or  im- 
pliedly directed.  And  the  equitable  tenant  for  life  of  personalty 
subject  to  a  trust  for  conversion  into  realty,  or  of  wasting  or 
reversionary  property  which  ought  to  be  converted — as  ex- 
plained in  the  preceding  paragraph — is  entitled,  unless  the 
settlor  otherwise  directs,  to  the  income  of  the  property  prior  to 
its  conversion,  or,  in  some  circumstances,  to  an  allowance  out  of 
the  income  at  the  rate  of  £3  per  cent,  per  annum  ;  and  to  the 
like  allowance  out  of  the  proceeds  of  conversion  of  future  or 
reversionary  interests  [p). 

Where  all  the  persons  having  equitable  interests  in  the  land  Stayinj? 
are  sui  juris^  they  may  concur  in  staying  the  execution  of  the  tbe^tnwt*  "^ 
trusts,  and  may  deal  with  the  land  as  they  think  fit ;  and  a  sole 
cestui  que  trv^t,  who  is  sui  juris,  has  a  similar  right  {p). 

Title-deeds, — The  cestui  que  trust  has  a  right  to  inspect  title-  Inspection 
deeds  and  other  documents  relating  to  the  trust,  which  are  in  g^^jj^" 
the  trustee's  possession.    And  where  he  is  entitled  to  the  pos- 
session of  the  land,  he  has  a  right  to  the  possession  of  the  title- 
deeds  also ;  unless  their  retention  by  the  trustee  is  necessary 
for  the  purposes  of  the  trust  {q). 

Alienation. — Equitable  estates  are,  in  general,  alienable  to  Rights  of. 
the  same  extent  as  similar  legal  estates ;  and  the  rules  as  to 
conditions  or  limitations  restrictive  of  their  alienation  are,  in 
effect,  the  same  as  those  applicable  to  legal  estates  (r).  Under 
the  Fines  and  Recoveries  Act,  1833  (c.  74),  an  equitable  estate 
tail  is  barred  by  the  same  mode  of  assurance,  and  with  the  same 
formalities,  as  a  legal  estate  tail  (ss.  1, 15) ;  or,  if  the  tenure  be 
copyhold,  the  entail  may  be  barred  by  deed,  in  the  same  manner 
as  if  the  tenure  were  freehold  (except  that  the  deed  is 'to  be 
enrolled  on  the  court  rolls,  and  not  otherwise)  (s),  as  well  as  by 

(n)  See  Howe  v.  Ld.  Dartmouth^  7  Ves.  137,  S,C.  and  notes  thereto,  1  L.  C. 
Eq.  68;  Be  Van  Straubemee,  1901,  2  Ch.  779,  70  L.  J.  Ch.  825,  85  L.  T.  541  ; 
I^win.  321-326. 

(o)  See  Lewin  325-328,  and  cases  there  oited  ;  Re  Woods,  1904,  2  Ch.  4. 

{p)  Lewin,  841. 

{q)  He  Cwirmy  33  Ch.  D.  179,  56  L.  J.  Ch.  78 ;  Re  Bumaby's  Settled  EtUUes, 
42  Cb.  D.  621,  58  L.  J.  Cfi.  664,  61  L.  T.  22 ;  and  cases  oited  sup.  note  (/). 

(r)  Lewin,  845,  846. 

(«)  See  Honeywood  ▼.  Foster,  30  Beav.  1 ;  Qreen  v.  Paterson,  32  Ch.  D.  95,  54 
Ij.  T.  788,  34  W.  R.  724. 
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surrender  fss.  50-54). — Where  money  is  subject  to  a  trust  for 
its  conversion  into  land,  a  person  who  would  be  entitled  to  an 
equitable  estate  tail  in  possession  in  the  land,  if  the  conversion 
took  place,  may  execute  a  disentailing  deed  of  the  money,  under 
the  Act  (s.  71),  and  may  then  claim  the  money  as  absolute 
owner. 
Li*Me  by  A  cestui  que  trust  who  grants  a  lease  may,  as  between  him- 

eettutque        g^|£  ^^^  ^.j^     lessee,  distrain  for  rent  and  exercise  the  other 
rights  of  a  landlord,  as  if  he  had  the  legal  estate  in  rever- 
sion {ss). 
Conveyance  Where  the  equitable  estate  of  the  cestui  que  trust  is  the  fee 

b^  d^*^  ^f***®  simple,  and  he  is  sui  juris,  and  the  trustee  has  no  duties  to  per- 
eestuique  form  which  necessitate  his  retention  of  the  legal  estate,  the 
truBt.  cestui  que  tintst  may  require  the  trustee  to  convey  the  legal 

estate  to  the  cestui  que  trtist  himself,  or  to  any  other  person  (<). 
Alienation  The  powers  given  by  the  Settled  Land  Acts,  1882  to  1890, 

under  Settled  to  tenants  for  life  and  others  (pp.  53,  63),  are  annexed  as  well 
^"      °  *      to  equitable,  as  to  legal,  estates  and  interests  {u). 
Paases  legal  On  alienation  by  an  equitable  owner,  under  the  Acts,  he  can 

estate.  p^gg  ^^^  legal  estate  in  the  land,  if  it  be  corapiised  in  the  settle- 

ment, without  the  concurrence  of  the  trustee  or  trustees  in  whom 
it  is  vested  (see  S.  L.  Act,  1882,  ss.  20  (1)  (2),  55  (2)  ). 
Provwions  aa  The  powers  given  by  the  Settled  Land  Act,  1882,  to  the 
to  land  hfeldin  tenant  for  life  of  land,  were,  by  that  Act,  extended  to  any  per- 
son for  the  time  being  beneficially  entitled  to  the  income  of  land 
vested  in  trustees  upon  trust  for  sale  (v).  and  for  the  application 
of  the  money  to  arise  from  the  sale,  or  the  income  of  sucli 
money,  or  the  income  of  the  land  until  sale,  or  any  part  of  that^ 
money  or  income,  for  the  benefit  of  any  person  for  his  life,  or 
other  limited  period.  The  Act  provided,  in  eflfect,  that  the 
land  should  be  deemed  settled  land  and  the  trust  instrument  a 
settlement ;  and  that  the  person  entitled  to  the  income  of  the 
land  until  sale  should  be  deemed  the  tenant  for  life  of  the  land  ; 
and  that  the  trustees  under  the  instrument  should  be  the  trus- 
tees of  the  settlement  for  the  purposes  of  the  Act  (s.  63). 
Their  opera-  These  provisions  were  found  to  be  inconvenient  in  practice, 

''°'*'  as  giving  rise  to  a  needless  restraint  on  the  administration  of 

trusts  for  sale  of  land  ;  since,  by  reason  of  the  provision  of  the 
Act  which  requires  the  consent  of  the  tenant  for  life  under  a 
settlement  to  the  exercise  by  trustees  of  powers  of  sale,  &c., 
given  them  by  the  settlement  (s.  56  (2),  ante,  p.  72),  the  trus- 
tees for  sale  were  unable  to  execute  their  trust,  exc-ept  with  the 

(m)  Lewin,  829. 
(<)  Lewis,  836. 

(u)  See  definition  of  '  tenant  for  life  *  in  the  S.  L.  Act,  1882,  s.  2  (5),  and  see 
8.  2  (10) ;  also  s.  58  (iz.),  cited  ante,  p.  63. 

(v)  See  Re  Ubmc't  SeUUd  Ettate,  3D  Ch.  D.  84,  57  L.  J.  Ch.  790,  59  L.  'W 
680. 
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consent  of  any  person  having  a  limited  interest  in  the  income 
of  the  land  nntil  sale  {w).  And  the  exercise,  by  the  person 
entitled  to  the  income  of  the  land  till  sale,  of  the  powers  of 
alienation  given  by  the  Act  to  the  tenant  for  life,  might  also 
prevent  the  due  execution  of  the  trust. 

To  remedy  these  inconveniences,  the  Settled  Land  Act,  Alteration  by 
1884  (c.  18),  has  provided  that,  in  the  case  of  a  settlement  Settled  Land 
within  the  above  enactment  of  the  Act  of  1882,  any  consent  ^*' 
not  required  by  the  terms  of  the  settlement  is  not  to  be  deemed 
necessary  to  enable  the  trustees  of  the  settlement,  or  any  other 
person,  to  execute  any  of  the  trusts  or  powers  created  by 'the 
settlement  (s.  6  (1)).  It  has  also  provided  that  the  powers 
conferred  by  the  above  enactment  of  the  Act  of  1882 — that  is, 
the  powers  thereby  given  to  the  person  entitled  to  the  income 
of  the  land  till  sale  thereof — are  not  to  be  exercised  without 
the  leave  of  the  Court ;  and  that,  so  long  as  an  order  giving 
such  leave  is  in  force,  neither  the  trustees  of  the  settlement, 
nor  any  person  other  than  the  person  having  such  leave,  may 
execute  any  of  the  trusts  or  powers  of  the  settlement,  for  any 
purpose  for  which  leave  has  thus  been  given  to  exercise  a 
power  conferred  by  the  Act  of  1882.  The  order  giving  leave 
may  be  registered  as  a  lis  pendens  (p.  270)  against  the  trustees 
of  the  settlement ;  and  no  person  dealing  with  the  trustees,  or 
acting  under  the  trusts  of  the  settlement,  is  to  be  affected  by 
the  order,  unless  and  until  it  is  so  registered  (s.  7)  (x). 

Determination. — The  rules  as   to  the  determination,   or  Modes  of. 
failure,  of  equitable  estates  are,  in  general,  similar  to  those 
applying,  in  this  respect,  to  legal  estates.     The  following,  how- 
ever, are  peculiar  to  equitable  estates  (y). 

An  equitable  contingent  remainder,  as  has  been  mentioned,  Equitable 
has  never  been  liable  to  determine  by  the  failure  of  the  par-  contingent 
ticular  estate  prior  to  the  vesting  of  the  remainder  (p.  142).        remain  er«. 

On  the   acquisition  of  the  legal  estate  by  the   equitable  Merger  of 
owner,  in  his  own  right,  if  the  legal  estate  so  acquired  be  in  equitable  in 
extent  equal  to,  or  greater  than,  the  equitable  estate,  the  latter  *^  ** 
is  merged  in  the  legal  estate,  and  no  longer  exists  as  distinct 
from  the  legal  ownership  (2). 

If  a  person  acquires  the  legal  estate  by  conveyance  from  Alienation  by 
the  trustee,  for  valuable  consideration  paid  or  rendered,  with-  trustee  to 
out  notice  that  the  land  is  the  subject  of  an  equitable  estate  or  w^lthouT*^ 
interest,  he  is  entitled  to  retain  the  land  as  owner,  free  from  notice. 


(w)  But  see  Taylor  v.  Paneia,  26  Gh.  D.  646,  53  L.  J.  Ch.  409. 

(z)  Be  Harding' i  Estate,  1891,  1  Ch.  60,  63  L.  T.  539. 

(y)  As  to  the  abolition  of  the  former  distinction  between  legal  and  equit- 
able estates  with  regard  to  escheat,  see  pott,  p.  442. 

(z)  Lewin,  12  ;  Howard  v.  Earl  of  Shrewnbury,  L.  R.  17  Eq.  378,  397,  43  L.  J. 
Ch.  495,  29  L.  T.  862 ;  lU  Selous,  1901,  1  Ch.  921,  70  L.  J.  Ch.  402,  84  L.  T.  31tf. 
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the  claims  of  the  cedui  que  trust.  The  equitable  estate  is  thns 
extinguished,  and  the  only  remedy  of  the  cestui  que  trust  is 
against  the  trustee  personally,  for  his  breach  of  trust  in  thns 
disposing  of  the  land.  For  the  purchaser  is  deemed  to  have, 
under  the  circumstances,  an  equal  right  in  equity  with  the 
cestui  que  trust;  and  he  is  preferred  to  the  latter,  by  reason 
of  his  having  the  legal  ownership  (a).  And  the  legal  estate 
affords  the  same  protection  to  a  sub-purchaser,  with  notice, 
from  a  prior  purchaser  without  notice;  and  also  to  a  sub- 
purchaser without  notice,  from  a  purchaser  with  notice  (&). 

The  Trustee. — In  connection  with  the  subject  of  equitable 
estates  created  by  declaration  of  trust,  the  estate  and  office  of 
the  trustee  may  be  here  noticed. 

Extent  of.  Estate  of  Trustee. — In  the  case  of  a  trust  created  inter  vivos, 

the  legal  estate  in  the  land,  held  by  the  trustee  for  the  pur- 
poses of  the  trust,  is  an  estate  of  such  extent  as  is  expressly 
limited  to  him  (c).  But  where  the  trust  is  created  by  will,  the 
legal  estate  thereby  given  to  the  trustee  is  deemed  (subject  to 
the  enactment  next  mentioned)  to  be  of  such  extent  only  as  is 
required  for  the  purposes  of  the  trust.  Thus,  if  land  were 
devised  to  A.  and  his  heirs,  upon  trust  to  pay  the  rents  to  B. 
for  his  life,  and,  subject  thereto,  were  devised  to  C.  in  fee 
simple,  A.  would  take  the  legal  estate  for  the  life  of  B.  only, 
notwithstanding  that  the  limitation  to  him  was,  in  terms, 
sufficient  to  create  an  estate  in  fee  simple ;  (d)  and  a  correspond- 
ing bequest  of  an  estate  for  years  has  the  same  effect  (e).  This 
rule,  however,  has  been  altered,  to  some  extent,  by  the  Wills 
Act,  1837  (c.  26),  which  provides  that  where  real  estate  is 
devised  to  trustees,  the  devise  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of,  unless  a  definite  term  of 
years,  or  an  estate  of  freehold,  be  thereby  given,  expressly  or 
by  implication  (s.  30,  and  see  s.  31)(/). 

Devolntion  of.        When  the  legal  estate  is  vested  in  two  or  more  trustees,  it 

on  death.  - 

(a)  Basiett  v.  Nono&rtky,  Finch  102 ;  S.C.,  and  notes  thereto,  2  L.  C.  Eq.  150 ; 
Lewin,  1045,  and  cases  there  cited.    As  to  notice,  see  pott,  p.  165. 

(b)  ffarrUon  v.  Forth,  Free.  Ch.  61 ;  Mertint  v.  JoUiffe,  1  Amb.  311. 

(c)  Wykham  v.  Wykham,  11  East  458 ;  Cooper  ▼.  Kynoek,  L.  R.  7  Cb.  App. 
398,  41  L.  J.  Ch.  296,  26  L.  T.  10. 

{d)  See  Lewin,  226  ei  seg. ;  Baker  v.  White,  L.  R.  20  Eq.  166,  171,  23  W.  K. 
670;  Mar$haU  v.  Gingell,  21  Ch.  D.  790,  61  L.  J.  Ch.  818,  47  L.  T.  159;  Van 
Orutten  v.  FoxteeU.  1897,  A.  C.  658,  66  L.  J.  Q.  B.  745,  77  L.  T.  170;  Be  AdafM 
and  Perry's  Contract,  1899,  1  Ch.  554,  68  L.  J.  Ch.  259,  80  L.  T.  149. 

{e)  Steventon  v.  Mayor  of  Liverpool,  L.  R  10  Q.  B.  81,  44  L.  J.  Q.  B.  34,  31 
L.  T.  673. 

if)  Berry  v.  Berry,  7  Ch.  D.  657,  47  L.  J.  Ch.  182,  38  L.  T.  474  ;  Re  Brooke, 
1894,  1  Ch.  43,  63  L.  J.  Ch.  169,  70  L.  T.  71  ;  Be  Town»end't  Contract,  1895,  1 
Ch.  716,  64  L.  J.  Ch,  334,  72  L.  T.  321. 
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is,  in  practice,  limited  to  them  as  joint  tenants,  in  order  that, 
on  the  death  of  any  one  of  them,  it  may  pass  to  the  survivors 
or  survivor.  On  the  death  of  a  sole  trustee,  the  estate,  if  it  be 
a  chattel  interest,  vests  in  his  legal  personal  representative. 
Formerly,  if  it  were  an  estate  of  inheritance,  it  passed,  on  the 
sole  trustee's  death,  to  any  person  to  whom  he  had  devised  it ; 
or,  if  he  had  not  devised  it,  to  his  heir-at-law.  But  the  Con- 
veyancing and  Law  of  Propery  Act,  1881  (c.  41),  provided,  as 
to  trustees  dying  after  the  commencement  of  the  Act  (i.e,,  on 
or  after  the  1st  January  1882),  that  an  estate  or  interest  of 
inheritance,  or  limited  to  the  heir  as  special  occupant,  in  any 
tenements  or  hereditaments,  corporeal  or  incorporeal,  vested  on 
any  trust  in  any  person  solely,  shall,  on  his  death,  notwithstand- 
ing any  testamentary  disposition,  devolve  to,  and  become  vested 
in,  his  personal  representative,  in  like  manner  as  if  the  same 
were  a  chattel  real  (s.  30)  {g).  The  Copyhold  Act,  1894  (c.  46). 
has  since  enacted,  however,  that  the  foregoing  provision  shall 
not  apply  to  land  of  copyhold  or  customary  tenure  vested 
in  the  tenant  on  the  court  rolls  of  any  manor,  upon  any  trust 
(s.  88).  It  would  seem  to  apply,  however,  where  the  trustee,  at 
the  time  of  his  death,  has  the  right  to  be,  but  has  not  in  fact 
been,  admitted  (ef,  p.  323). — ^The  person  to  whom  the  estate  of 
a  sole  trustee  passes  on  his  death,  of  course  holds  it  subject  to 
the  trust  (p.  157). 

The  estate  vested  in  the  trustee  is,  in  equity,  protected  Protection 
against  claims  of   his   creditors  and  others,  which  might  be  »fi^in*t  ciaimf 
asserted  against  the  land,  if  the  trustee  were  the  actual  owner  ^reditoiT  Ac. 
of  it(^).     And,  by  the  Bankruptcy  Act,  1883  (c.  52),  estates 
and  -  interests  vested  in  a  bankrupt,  as  trustee,  are  excepted 
from  the  property  which,  under  the  Act,  passes  to  his  creditors 
(6.44)(i). 

Office  of  Trmtee. — A  person  nominated  as  trustee  is  not  Disclaimer  or 
bound  to  accept  the  office  {j) ;  and  if  he  has  not  accepted  it,  acceptance  of. 
he  may  disclaim  it ;  in  which  case,  the  estate  limited  to  him  as 
trustee  is  deemed  to  be  also  disclaimed  {k).     He  cannot,  how- 
ever, disclaim  a  part,  only,  of  the  trust  (/).     A  disclaimer  of  a 
trust  is  usually  made  by  deed,  but  may  be  made  by  parol  (m). — 

{g)  See  Re  PiUing's  TruaU,  26  Ch.  D.  432,  63  L.  J.  Ch.  1052,  32  W.  R.  853 ; 
JU  WUUaiMf  Tru$ts,  36  Ch.  D.  231,  56  L.  T.  884.  This  section  (sub-s.  2) 
repeals  s.  48  of  the  Land  Transfer  Act,  1875,  under  which  a  fee  simple, 
vested  in  a  bare  trnstee,  passed  on  bis  intestacy  to  his  legal  personal 
representative. 

(A)  Lewin,  239. 

(t)  As  to  escheat  of  trust  estates,  see  poet,  p.  442. 

(j)  Bobinstm  v.  PeU,  3  P.  Wxup.  132 ;  8.C.,  2  L,  C.  Eq.  606. 

{k)  Re  BirehaU,  40  Ch.  D.  436,  60  L.  T.  369,  37  W.  R.  887  ;  post.  p.  267. 

(0  Re  Lord  and  FulUrUm't  Contract,  1896,  1  Ch.  228,  65  L.  J.  Ch.  184,  73  L. 

689. 

(m)  Lewin,  210,  211. 
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If  the  trust  be  accepted,  the  trustee  must  retain  it  until  it  is 
completely  executed :  unless  he  previously  dies,  or  retires,  or  is 
removed  from  the  oflSce. 
Uetirenit  nt  or  The  retirement  or  removal  of  a  trustee  occurs  in  the  foUow- 
trLwtee^"^  ing  cases: — (i.)  A  cestui  que  trust  solely  entitled,  or  all  the 
cestuis  que  trust  interested,  being  sui  juris,  may,  by  his  or  their 
own  act,  procure  or  sanction  the  removal  or  retirement  of  the 
.  trustee  or  trustees,  (ii.)  A  new  trustee,  or  new  trustees,  may 
be  appointed  in  the  place  of  an  existing  trustee,  either  under  a 
provision  for  that  purpose  in  the  trust  instrument,  or  under 
one  of  the  statutory  provisions  presently  mentioned,  (iii.) 
Under  another  statutory  provision,  presently  mentioned,  a 
trustee,  in  certain  circumstances,  may  retire,  without  the  appoint- 
ment of  another  trustee  in  his  place,  (iv.)  If,  for  any  reason, 
a  trustee  cannot  avail  himself  of  any  of  the  foregoing  modes  of 
discharge,  he  may  be  relieved  from  the  trust  by  the  Court,  if 
there  be  sufficient  reason  for  his  retirement  (n).  (v.)  A  trustee 
may  be  removed  by  the  Court  for  misconduct,  incapacity,  or 
unfitness  for  the  office  (o). 
Power  of  Formerly,  the  instrument  creating  a  trust  usually  contained 

appointing       ^  clause  providinff  for  the  appointment  of   new  trustees  in 

new  trustees.         _.    •  x  t  o.    ^-  i  j?        ^i.- 

certain  events.  In  recent  times,  however,  a  power  for  this 
purpose  has  been  made  incident,  by  statute,  to  trusts  gene* 

Tnwtee  Act,    rally  {p).     The  Trustee  Act,  1 893  (c.  53),  provides,  in  effect. 

I89:i.  hereon.  ^^^^  where  a  trustee,  whether  original  or  substituted,  is 
dead  (9),  or  remains  out  of  the  United  Kingdom  for  more 
than  twelve  months,  or  desires  to  be  discharged,  or  refuses 
or  is  unfit  to  act,  or  is  incapable  of  acting,  the  person  or 
persons  nominated  for  the  purpose  by  the  instrument  (if 
any)  creating  the  trust— or,  if  there  is  no  such  person  able 
and  willing  to  act,  then  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  personal  representatives 
of    the    last   surviving  or    continuing  (r)    trustee — may,   by 


(m)  Lewin,  793;  Forshaw  ▼.  Bit/ffifimn,  20  Beav.  485 ;  JU  Cketwynd'i  SeUU- 
mcrU,  1902,  1  Cb.  692,  71  L.  J.  Ch.  352,  86  L.  T.  216.  Another  mode  by  which 
a  trustee  may  obtain  a  discharge — viz.,  by  payment  into  court  under  the 
provisions  of  the  Trastee  Act,  1893  (c.  58),  s.  42.  is  applicable  only  where  the 
trust  estate  consists  of  money  or  stocks. 

(o)  Lewin,  1032,  and  cases  there  cited. 

(;>)  A  power  of  appointing:  new  trustees  was  given  by  Lord  Cranworth's  Act 
(23  k  24  Vict.  c.  145),  s.  27,  with  respect  to  in.stroments  made  after  the  pa8^> 
ing  of  that  Act  (2Sth  August  1860)  ;  but  that  enactment  was  repealed  by  the 
Conveyancing  and  Law  of  Property  Act,  1881.  The  provisions  of  the  last- 
mentioned  Act  as  to  appointment  of  new  trustees,  retirement  of  trustees,  and 
vesting  of  the  trust  estate,  are  repealed  and  re-enacted  by  the  Trustee  Act. 
1898,  ss.  10-12. 

(7)  Including  the  case  of  a  person  nominated  trustee  in  a  will,  bnt  dying 
before  the  testator:  s.  10  (4).  ' 

(r)  Including  arefasing  or  retiring  trustee,  if  willing  to  act  in  the  ezecu- 
tiuu  of  the  above  provisions  of  the  Act  :  s.  10  (4).  -^ 
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writing,  appoint  a  trustee  or  trustees  in  lieu  of  the  aforesaid 
trustee ;  and  tbat  every  trustee  so  appointed  shall  have  the 
same  powers,  and  may  in  all  respects  act,  as  if  he  had  been 
appointed  a  trustee  on  the  creation  of  the  trust.  The  Act 
also  permits  the  increase,  or  reduction,  of  the  number  of  the 
trustees,  on  an  appointment  of  a  new  trustee ;  so  that  (except 
where  only  one  trustee  was  originally  appointed)  there  be  at 
least  two  trustees  to  perform  the  trust.  It  also  provides  that 
a  separate  set  of  trustees  may  be  appointed  for  any  part  of  the 
trust  property  held  on  trusts  distinct  from  those  relating  to 
any  other  part  or  parts  of  the  trust  property,  notwithstanding 
that  no  new  trustees  be  appointed  for  other  parts  of  the  trust 
property ;  and  that  any  existing  trustee  may  be  appointed,  or 
remain,  one  of  such  separate  set  of  trustees.  These  provisions 
apply  to  trusts  created  either  before  or  after  the  commence- 
ment of  the  Act;  but  have  effect  so  far  only  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust,  and  subject  to  its  terms  (s.  10)(«). 

The  Act  further  provides  that,  on  the  appointment  of  a  Venting  of 
new  trustee,  any  assurance  or  thing  requisite  for  vesting  the  t*'"'**^  proi^rty 
trust  property,  or  any  part  thereof,  jointly  in  the  persons  who 
are  the  trustees,  shall  be  executed  or  done  (s.  10).  And  a 
mode  of  vesting  the  trust  estate,  in  certain  cases,  in  trustees, 
without  actual  conveyance  or  assignment  to  them,  is  provided 
by  the  Act.  This  provision  enacts,  in  effect,  that  where  a  deed, 
executed  after  the  Slst  December,  1881,  by  which  a  new 
trustee  is  appointed,  contains  a  declaration  by  the  appointor 
to  the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who;  by  virtue  of  the 
deed,  become  and  are  the  trustees  for  performing  the  trust, 
the  declaration  shall  operate  of  itself  to  vest  the  estate  or 
interest  in  the  parties  as  joint  tenants,  and  for  the  purposes 
of  the  trust,  without  conveyance  or  assignment.  But  this 
provision  does  not  apply  to  legal  estates  in  copyholds,  or  to 
land  conveyed  on  mortgage  for  securing  trust  money  (s.  12)  (0- 

The  Trustee  Act,  1893  (c.  53),  empowers  the  H^gh  Court  Appointment 
of  Justice  to  make  an  order  appointing  a  new  trustee  or  new  *>^  »«^ 
trustees,  in  any  case  where  it  is  found  inexpedient,  difficult,  vwiinrorderji, 
or  impracticable  to  make  the  appointment  without  the  aid  of  &c.,  under 
the  Court ;    and  also  to  make  an  order,  which  will  have  the  Tni»tee  Act 
effect   of  a  conveyance   or   assignment,   vesting   in  the   new 

(#)  See  Re  Worrit,  27  Ch.  D.  338,  58  L.  J.  Ch.  913,  51  L.  T.  593 ;  CeeU  t. 
Langdon,  2M  Ch.  D.  1,  64  L,  J.  Ch.  313,  51  L.  T.  618;  WeMt  of  England,  <tr..i 
Bank  ▼.  Murek,  23  Ch.  D.  138,  52  L.  J.  Ch.  784,  48  L.  T.  417  ;  JU  Coatet  U> 
Parmms,  34  Cb.  D.  370,  66  L,  J.  Ch.  242,  56  L.  T.  16 ;  Re  Parker't  TtumU,  1894,  1 
Ch.  707 ;  Re  Whtder  A  De  Ronhaw,  1896,  1  Ch.  315,  65  L.  J.  Ch.  219. 73  L.  T.  661 . 

{t)  This  section  al<o  applies  to  chattels  and  ehoiet  in  attion  subject  to 
trusts,  except  shares,  stocks,  &c.,  which  are  only  t^Hn^f<!rllbie  in  books  .keptt 
bj  a  companv  or  other  bodjr,  or  in  manner  prescribed  by  Act  of  Parlianieni. 
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trnstee  or  trastees,  so  appointed,  any  lands  subject  to  the 
trust.  Under  the  same  Act,  an  order  vesting  land  in  a  new 
trustee  or  other  person,  or  releasing  or  disposing  of  a  trustee's 
contingent  interest  in  land,  may  be  made  where  the  Court 
appoints  a  new  trustee ;  also,  where  a  trustee  is  an  infant,  or 
out  of  the  jurisdiction,  or  cannot  be  found;  and  where  it  is 
uncertain  who  was  the  survivor  of  joint  trustees,  or  whether 
a  last  known  trustee  is  living  or  dead ;  and  where  there  is  no 
heir  or  personal  representative  of  a  deceased  trnstee  who  has 
died  intestate  as  to  the  land,  or  it  is  uncertain  who  is  the  heir, 
personal  representative,  or  devisee  of  a  deceased  trustee  of  the 
land;  also,  in  case  of  a  trustee's  refusal  or  neglect  to  convey 
the  land  or  release  the  right,  when  duly  required  to  do  so. 
Or,  instead  of  a  vesting  order,  an  order  may  be  made 
under  the  Act,  appointing  some  person  to  execute  a  convey- 
ance of  the  land  subject  to  the  trust,  or  a  release  or  disposition 
of  a  contingent  right  therein ;  a  course  which  is  convenient 
where  the  instrument  of  transfer  of  the  trust  estate  requires 
enrolment  or  registration  in  a  manner  not  applicable  to  a  vest^ 
ing  order  (ss.  25-41).  A  vesting  order  of  copyhold  land,  made 
under  the  Act  with  the  consent  of  the  lord  of  the  manor,  vests 
the  land  without  surrender  or  admittance.  And  a  person  ap- 
pointed under  the  Act  to  convey  copyhold  land  may  do  all 
things  for  completing  the  assurance  of  the  land ;  and  the  lord 
of  the  manor  is  bound  to  admit  to  the  land,  as  if  the  person  in 
whose  place  the  appointment  is  made  were  free  from  disability 
and  had  made  the  assurance  (s.  34)  (u). 
Retirement  of  The  provision  which  has  been  referred  to,  for  the  retire- 
truBtetj  under  ment  of  a  trustee  without  the  appointment  of  another  trustee 
1H93.  ^  *  ^^  ^^^  place,  is  contained  in  the  Trustee  Act,  1893  (c.  53), 
The  Act  provides,  in  effect,  that  where  there  are  more  than 
two  trustees,  and  one  of  them  by  deed  declares  that  he  is 
desirous  of  being  discharged  from  the  trust,  and  his  co-trustees 
and  the  person  (if  any)  who  is  empowered  to  appoint  trustees, 
by  deed  consent  to  his  discharge,  and  to  the  vesting  of  the 
trust  property  in  his  co-trustees  alone,  then  the  trustee  desirous 
of  being  discharged  is  to  be  deemed  to  have  retii-ed  from  the 
trnst,  and  is  by  the  deed  to  be  discharged  therefrom,  without 
any  new  trustee  being  appointed  in  his  place ;  and  any  assur- 
ance or  thing  requisite  for  vesting  the  trust  property  in  the 
continuing  trustees  alone,  is  to  be  executed  or  done.  This 
])rovision  applies  to  trusts  created  either  before  or  after  the 
Act,  but  only  so  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument  (if  any)  creating  the  trust,  and  subject  to  its 
provisions.     The  provision,  already  noticed,  of  the  Act,  relative 


(u)  Where  the  trust  estate  or  fnnd  (^oes  not  exceed  in  value  £500,  an  order 
may  be  made  onder  the  Act  bj  the  County  Court ;  Trustee  Act,  1893,  s.  46. 
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to  the  vestiug  of  the  trust  estate  by  mere  declaration,  applies 
to  such  a  declaration  contained  in  the  deed  by  which  a  retiring 
tmstee  is  discharged  under  the  preceding  provision ;  where  the 
declaration  is  made  by  him  and  the  continuing  trustees,  and 
by  the  person  (if  any)  who  is  empowered  to  appoint  trustees, 
for  the  purpose  of  vesting  the  trust  estate  in  the  continuing 
trustees  alone  (s.  11). 

The  foregoing  provisions  of  the  Trustee  Act,  1893,  relative  Appiiintment 
to  the  appointment  of  new  trustees,  and  the  discharge  and  ^^  ♦*'^*^!^*"* 
retirement  of  trustees,  are  by  that  Act  made  applicable   to  under  Settled 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  L*nd  ActK. 
1890,  whether  appointed  by  the  Court,  or  by  the  settlement,  or 
under  provisions  contained  in  the  settlement  (s.  47). 

Where  there  are  two  or  more  co-trustees,  they  form  collec-  Where  severiki 
tively  but  one  trustee,  and  therefore  must,  in  general,  act  *">*tee»,  office 
jointly  in  the  execution  of  the  trust  (v).  And  on  the  death  v'ivonhip'Md 
of  any  one  of  them,  the  office,  and  the  powers  and  duties  devolution  of. 
incident  thereto,  pass  to  the  survivors  or  survivor,  unless  the 
contrary  is  expressed  in  the  instrument  creating  the  trust  (i^). 
Whether,  on  the  death  of  a  sole,  or  sole  sniTiving,  trustee,  the 
office  can  be  executed  by  the  person  in  whom  the  legal  estate 
vests  in  that  event  (p.  153),  will  depend  on  the  settlor's 
intention,  as  appearing  by  the  trust  instrument,  or  to  be  im- 
plied therefrom  (x).  The  section  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (c.  41),  already  mentioned,  which  pro- 
vides for  the  devolution  of  an  estate  of  inheritance  held  on 
trust,  upon  the  personal  representatives  of  the  deceased  trustee, 
also  enacts  that,  for  the  purposes  of  that  section,  the  personal 
representatives,  for  the  time  being,  of  the  deceased,  shall  be 
deemed,  in  law,  his  heirs  and  assigns  within  the  meaning  of  all 
powers  and  trusts  (s.  30).  And  prior  to  that  enactment,  where 
land  was  limited  to  a  person,  '  his  heirs  and  assigns,'  upon 
specified  trusts,  his  heir  or  devisee,  in  whom  on  his  death  the 
legal  estate  vested,  could  execute  the  trusts  {y). 

The  Judicial  Trustees  Act,  1896  (c.  35),  has  empowered  the  Judicial 
Court,  in  its  discretion,  and  on  the  application  of  a  settlor  or  ^i??**®*  ^^ 
trustee  or  beneficiary,  to  appoint  a  person  (called  in  the  Act  a 

(i;)  Lewin,278;  Luke  v.  South  Kennngton  Hotel  Company,  11  Ch.  D.  121,  48 
L.  J.  Gh.  361,  40  L.  T.  638. 

(w)  LewiD,  281 ;  Trustee  Act,  1893  (c.  63),  s.  22. 

(x)  Lewin,  245-249. 

iy)  Tidey  ▼.  WoUienholme,  7  Bear.  425 ;  Hall  v.  May^  3  K.  &  J.  585 ;  Otbome 
to  RowleU,  13  Ch.  D.  774,  49  L.  J.  Ch.  310.  42  L.  T.  650  (overruling  Cooke  v. 
Crawford,  13  Sim.  91) ;  Re  Morton  and  HaUett,  15  Ch.  D.  143,  49  L.  J.  Ch.  659, 
42  L.  T.  602 ;  i2e  Cunningham  and  Frayling,  1891,  2  Ch.  667,  60  L.  J.  Ch.  591, 
64  Ik  T.  558.  As  to  whether,  under  the  Act,  the  legal  personal  representative 
of  a  last  surviving  trustee  can  execute  a  trust  for  sale  given  to  trustees 
merely,  see  Re  IngUhy  and  Norwick  Union  Insurance  Co.,  13  Ir.  L.  R.  326;  He 
PixUm  and  Twrft  Contract,  1897,  W.  N.  178. 
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iu\)ioU)  trustee)  to  be  a  trustee  in  any  case,  either  jointly  with 
^u^v  v^tht^r  person,  or  as  sole  trustee,  and,  if  sufficient  cause  is 
«h\^wn»  iu  place  of  all  or  any  existing  trustees.  Such  trustee 
ij4  to  l>e  subject  to  control  &nd  supervision  as  an  official  of  the 
l\mvt,  and  may  be  directed  by  the  Court  as  to  the  adminis- 
tititiim  of  the  trust ;  and  his  accounts  are  to  be  annually  audited 
Hm)  reported  upon  to  the  Court ;  and  he  is  to  be  remunerated 
out  of  the  trust  estate  (z), 
m^iuii^y  Poutrs  of  Tnisttes, — A  trustee's  powers,  or,  in  other  words, 

^H'v^^u.  1^}^  rights  of  dealing  with  the  trust  estate  without  the  express 

authority  of  the  cestui  que  trust,  may,  like  his  duties,  be  pre- 
scribed by  the  trust  instrument.  By  modem  statutes,  how- 
ever, the  provisions  of  which  have  been  re-enacted  by  the 
IVustee  Act,  1893,  certain  powers  that,  previously,  were 
commonly  given  by  the  trust  instrument,  have  been  made 
incident  to  the  trustee's  office. 
liisiMtuiimkof  Thus,  a  trustee's  power  of  investing  trust  moneys,  which 
\m»t  muufyt.  formerly,  unless  expressly  extended  by  the  trust  instrument, 
was  confined  to  investments  in  Consols  (a),  has  been  extended 
by  statute,  as  above,  to  other  specified  stocks  and  securities, 
unless  investment  therein  be  expressly  forbidden  by  the  trust 
instrument  (ft).  These  include  the  various  British  Government 
stocks ;  Indian  Government  stocks ;  Colonial  Government  stocks 
registered  in  the  United  Kingdom,  under  certain  conditions  (c); 
securities  the  interest  of  which  is  guaranteed  by  Parliament ; 
stocks  of  the  Banks  of  England  and  Ireland ;  stocks  of  various 
public  local  authorities ;  debentures,  or  guaranteed  or  preference 
stock,  of  any  railway  company,  or  company  for  supply  of  water, 
in  the  United  Kingdom,  incorporated  by  special  Act  of  Parlia- 
ment, and  having  paid  for  the  preceding  ten  years  a  dividend  of 
not  less  than  £3  per  cent,  per  annum  in  the  case  of  a  railway 
company,  or  not  less  than  £5  per  cent,  per  annum  in  the  case 
of  a  water  company,  on  its  ordinary  stock;  the  stock  of  any 
railway  or  canal  company  in  the  United  Kingdom,  whose 
undertaking  is  leased  to  such  a  railway  company  as  before 
mentioned,  in  perpetuity,  or  for  not  less  than  two  hundred 
years,  at  a  fixed  rent ;  debenture  stocks  or  annuities  of  railway 
companies  in  India,  the  interest  of  which  is  guaranteed  by  the 
State,  and  the  stocks  of  such  railway  companies,  a  dividend 
on  which  is  paid  or  guaranteed  by  the  State ;  securities  for  the 
time  being  authorised  for  the  investment  of  cash  under  the 
control  of  the  Court;    and  real  or  heritable  securities  in  the 


(2)  See  Re  Ratcliff,  1898,  2  Ch.  352,  67  I^  J.  Ch.  562,  78  L.  T.  834 ;  Dou(^ 
V.  BoUifn,  1900,  2  Ch.  749,  70  L.  J.  Ch,  1,  83  L  T.  448. 

(a)  Lewin,  332. 

,     {h)  See  Owy  v.  Ovey,  1900,  2  Cb,  524,  69  L.  J.  Ch.  804,  83  L.  T.  311. 

(r)  See  Colonial  Stock  Act,  1900  (c,  62), . . 
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United  Kingdom — the  term  *real  securities'  including  (in 
addition  to  mortgages  of  estates  of  inheritance  or  for  life) 
mortgages  of  leaseholds  held  for  an  unexpired  term  of  not  less 
than  two  hundred  years,  and  not  subject  to  any  rent  exceeding 
one  shilling  a  year,  or  to  any  right  of  redemption,  or  to  for- 
feiture for  nonpayment  of  rent.  And  such  investments  may 
be  varied  from  time  to  time  (Trustee  Act,  1893  (c.  53),  ss.  1-9). 

Again,  by  the  Trustee  Act,  1893,  trustees  for  sale,  under  Powers  of 
a  trust  instrument  coming  into  operation  after  the  31st  *^8^**»  ^^^ 
December,  1881,  are  empowered  to  concur  with  any  other 
person  in  selling,  and  to  sell  subject  to  prior  charges  or  not, 
and  in  one  or  more  lots,  and  by  public  auction  or  private 
contract,  and  subject  to  such  conditions  as  they  think  proper ; 
and  to  rescind  the  contract  of  sale,  buy  in,  or  re-sell ;  unless 
the  trust  instrument  otherwise  directs  (s.  13). 

The  last-mentioned  Act  also  makes  the  receipt  in  writing  Power  to  jiive 
of  a  trustee,  for  moneys,  securities,  or  other  personal  property  receipts. 
or  effects,  a  sufficient  discharge  for  the  same,  and  exonerates 
the  person  paying,  transferring,  or  delivering  the  same,  from 
seeing  to  the  application,  or  being  answerable   for   any  loss  •    • 

or  misapplication,  thereof  (s.  20).  Originally,  a  person  paying 
money  to  a  trustee,  with  notice  of  the  trust,  was,  in  general, 
bound,  in  equity,  to  see  to  the  application  of  the  money,  and 
therefore  was  not  discharged  by  the  receipt  of  the  trustee, 
without  the  concurrence  of  the  cestui  que  trust;  unless  the 
trust  instrument  expressly  empowered  the  trustee  to  give 
receipts  {d). 

The  Trustee  Act,  1893,  also  gives  to  trustees  power  to  Other  power". 
compound  for  things  due  to  the  trust  estate ;  powers  of  insur- 
ing buildings,  and  of  renewing  leases,  at  the  cost  of  the  trust 
estate,  under  certain  conditions ;  and  power  to  sell,  with  the 
sanction  of  the  Court,  the  surface  of  the  land  separately  from 
the  minerals,  or  the  minerals  separately  from  the  surface, 
which  could  not  otherwise  be  done  unless  expressly  authorised 
by  the  trust  instrument  (ss.  18,  19,  44). 

The  Copyhold  Act,   1894  (a  46),  provides  that  anything  Powers  under 
thereby  required  or  authorised  to  be  done  by  the  lord  of  a  PgtP/****^*^  ^^^' 
manor,  or  by  a  tenant  (pp.  13,  26),  may  be  done  by  him,  not- 
withstanding that  he  be  a  trustee  (s.  44). 


Rights  of  Trustees, — Although  a  trustee  cannot  claim  any  Indemnity 

and  reim- 
bursement. 


remuneration  for  his  trouble,  he  is  entitled  to  repayment,  out  *°^  ^*"" 


of  the  trust  estate,  of  all  expenses  properly  incurred  by  him 
for  the  purposes  of  the  trust,  and  to  be  indemnified  by  the 
trust  estate  against  all  liabilities  so  incurred ;  or,  if  the  trust 
Estate  be  insufficient,  the  cestui  que  trust,  if  he  be  sui  juris,  is 


(<£)  See  EUioU  v.  Merryman,  and  notes,  2  L.  C.  Eq.  896. 
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personally  liable,  in  equity,  for  any  such  expenses  incurred  at 
his  request  by  the  trustee ;  and  if  he  be  also  solely  entitled  to  . 
the  benefit  of  the  trust  estate,  he  is  bound  personally  to  in* 
demnify  the   trustee   against   such    liabilities   as   above ;   and 
such  expenses  and   indemnity  are  a  charge   upon  the  trust 
estate  («). 
Under  Settled        The  Settled  Liand  Act,  1882  (c.  38),  contains  provisions  for 
^a  "^  ^^*»       the  protection  of  the  trustees  of  the  settlement  in  respect  of 
acts,  &a,  done  under  the  Act ;  and  for  the  reimbursement  of 
their  expenses  out  of  the  trust  property  (ss.  41-43). 
Protection  or         A  trustee  is  also  entitled,  where  the  rights  of  the  parties 
iMiviceof         interested    are   doubtful,   or  other  difficulties   occur    in    the 
execution  of  the  trust,  to  seek  the  advice  of  the  Court,  and, 
if  necessary,  to  institute  proceedings  to  have  the  trust  admin- 
istered by  the  Court  (/).    The  Settled  I^and  Act,  1882,  pro- 
vides for  the  decision  by  the  Court  of  differences  between  the 
tenant  for  life  and  the  trustees  of  the  settlement,  respecting 
the  exercise  of  any  of  the  powers  of  the  Act,  or  matters  relat- 
ing thereto  (ss.  44,  46  (3) ). 
Ststtieinent  of         A  trustee  is  entitled,  on  the  completion  of  the  trust,  to  a 
settlement   of  accounts   between   himself  and  the  cestui  que 
trust;   and  to  an  acknowledgment  by  the  latter  in  discharge 
of  all  claims  (ff). 


Sect.  III. — Equitable  Estates  created  by  Operation 

OP  Law. 

Arise  through  Equitable  estates  created  by  operation  of  law  merely,  arise 
cTmstrui^ive  ^^^^"g^  trusts  that  have  their  origin  in  the  construction  put, 
trusu.  ill  equity,  upon  certain  acts  of  persons.    Trusts  of  this  class  are 

sometimes  called,  generally,  constructive  trusts;  bat,  usually, 
this  term  is  applied  to  trusts  by  operation  of  law  of  a  particular 
kind — the  class  being  divided  into  resulting  trusts  and  con- 
structive trusts.  Equitable  estates  of  the  present  class  are 
here  considered,  as  thus  divided. 

Sub-sect.  1. — Equitable  Estates  arising  through  Resuttiiig 

Trusts. 

Kesulting  Definition. — A  resulting  trust  exists,  where  real  or  per- 

trust  e  ne  .   ^^^^  estate  is  transferred  under  circumstances  that  give  rise 


accounts. 


(«)  See  Trustee  Act,  1893  (c.  53),  s.  24  ;  Lewin,  761';  StoU  v.  Milnt,  26  CK 
D.  710,  50  L.  T.  742 ;  Jervit  v.  Wolferttan,  L.  R.  18  Eq.  18,  43  L.  J.  Ch.  809,  30 
L.  T.  462 ;  Hardowx  v.  BdHiot,  1901.  A.  C.  118,  70  L.  J.  P.  0.  9,  83  L.  T.  673. 

(/)  See  Lewin,  404  et  teq. ;  Ord.  Iv  rr.  3,  4. 

ig)  Lewin,  402. 
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to  a  presamption  of  an  intention  that  the  whole,  or  part,  of 
the  beneficial  interest  in  the  estate  transferred,  should  be 
retained  by  (or,  technically,  *  result  to ')  the  person  entitled  to 
sach  estate  previoasly  to  the  transfer ;  though  no  snch  intention 
is  expressed  in  the  instrument  by  which  the  transfer  is  made. 

Instances. — ^The  following  are  instances  of  equitable  estates  Instances, 
arising  through  resulting  trusts. 

Where  a  person  buys  real  or  personal  property,  and,  by  his  Purchase  in 
direction,  the  legal  estate  therein  is  conveyed  to  another  person,  "*™^er 
it  is  presumed  that  the  actual  purchaser  intends  the  purchase 
to  be  for  his  own  benefit,  and  takes  the  conveyance  in  the  name 
of  another  merely  for  some  collateral  purpose  of  his  own.  In 
such  case,  the  nominal  purchaser  holds  as  a  trustee  for  the 
actual  purchaser  ;  and  the  equitable  estate,  accordingly,  results 
to  the  latter.  And  so,  if  the  limitation  is  to  the  purchaser  and 
another  jointly,  the  latter  holds  the  undivided  share  vesjted  in 
him,  as  a  trustee  for  the  purchaser.  But  the  presumption  of 
a  resulting  trust  may  be  rebutted  by  evidence  that  the  pur- 
chaser intended  the  transferee  to  hold  for  his  own  benefit; 
and  this  is  presumed  to  have  been  his  intention  where  the 
transferee  is  his  wife,  or  child,  or  one  towards  whom  he  stands 
in  loco  parentis  {h). 

Instances  of  resulting  trusts  occur  where  limitations  that.  Joint  tenancy 
at  common  law,  create  a  joint  tenancy  are,  in  equity,  con-  ^  ^*^»  where 
strued  as  giving  rise  to  a  tenancy  in  coHaraon  (see  p.  129)-  common  hi 
Though  the   legal   estate   vests  in  the  survivors  or  survivor  equity, 
of  the '  co-tenants,  it  is  held  by  them  or   him  in  trust   for 
the  successors  of  the   deceased  co-tenant,   to  the  extent  of 
his  undivided  share. 

Whenever  an  estate  is  given  to  a  person  by  an  instrument.  Imperfect 
from  the  terms  of  which  it  appears,  or  may  be  gathered,  that  fi^g^^'iape 
the  donee  is  not  intended  to  hold  for  his  own  benefit,  a  trust  is  &c,,  of  trust. 
thereby  created.     Hence,  if  the  particular  trusts  on  which  the 
land  is  intended  to  be  held  are  not  stated — as  where  land  is 
conveyed  or  devised  *  upon  trust,*  without  any  further  declara- 
tion of  trusts,  or  upon  trusts  to  be  afterwards  declared,  and  no 
declaration  is  ever  made ;  or  if  the  intended  trusts  are  declared, 
but  are  too  vague  or  uncertain  to  be  enforced,  or  are  void  for 
unlawfulness ;  or  if  the  intended  cestui  que  trust  never  becomes 
entitled,  and  the  trust  consequently  lapses — as  where  land  is 
given  by  will  in  trust  for  a  person  who  dies  in  the  testator's 
lifetime ;  in  these  cases,  the  equitable  interest  results  to  the 

{h)  See  Dyer  v.  Dyer,  2  Cox,  92 ;  S.G.,  and  notes  thereto,  2  L.  C.  Eq.  803 ; 
Lewin,  ch.  9,  s.  2,  and  cases  cited.  That  a  resulting  trust  arises  on  a  purchase 
by  a  wife  in  her  husband's  name,  see  Mercier  v.  Mereiery  1903,  2  Ch.  98,  72  L. 
J.  Ch.  611,  88  L.  T.  516. 

L 
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donor,  or  his  successors;  for  whom,  conseqaently,  the  donee 
holds  as  trustee  (i). 
SarploB  after         On  the  same  principle,  where  realty  or  personalty  is  limited 
fulfilment  of    on  trust  for  a  particular  purpose — as  for  payment  of  the  settlor's 
^^^  '  debts — and,  after  the  purposes  of  the  trust  have  been  satisfied, 

a  surplus  remains,  the  equitable  interest  in  the  surplus  results 
to  the  settlor,  or  his  successors  (/) ;  unless  the  settlor  has  other- 
wise directed  (k).  If,  however,  an  estate  be  limited,  charged 
with  the  payment  of  money — as  in  the  case  of  a  devise  of  land 
by  will,  charged  with  payment  of  the  testator's  debts — ^there  is 
no  resulting  trust  of  the  surplus  remaining  after  the  charge  is 
satisfied ;  for  the  trust  which  is  implied  in  such  case  (p.  145) 
applies  only  to  the  amount  charged  on  the  estate  (/). 
TuUl  failure  It  may  here  be  observed  that  where  the  purposes  of  a  trust 

of  trust  for  for  the  conversion  of  real  estate  into  money,  or  money  into  real 
oonversion.  gg^ate,  fail  entirely,  before  the  trust  for  conversion  comes  into 
operation — as  where  realty  is  devised  to  trustees,  upon  trust  to 
sell  the  same,  and  pay  the  proceeds  to  A.,  and  A.  dies  in  the 
testator's  lifetime — the  direction  for  conversion  fails  with  it ; 
and  the  realty  or  money  results  to  the  settlor,  or  his  successors, 
in  its  original  form  (m). 
Partial  failure  And  if  the  trust  for  conversion  is  contained  in  a  vrill,  a 
under  will,  similar  rule  applies  where  the  failure  of  the  purposes  of  the 
conversion  is  partial  only — as  where  realty  is  devised  upon  trust 
for  sale,  and  for  payment  of  the  proceeds  to  A.  and  B.  in  equal 
shares,  and  A.  dies  in  the  testator's  lifetime ;  or  where  there  is 
a  residue  remaining  after  the  fulfilment  of  the  trust — as  where 
realty  is  devised  on  trust  for  sale,  and  payment  of  the  tes- 
tator's debts,  and  there  is  a  surplus  after  payment  of  the 
debts.  In  these  cases,  the  portion  as  to  which  the  trust  fails, 
or  the  residue  (as  the  case  may  be),  will  result  as  realty  or 
money  according  to  its  original  foJ,  as  if  the  conversion  had 
not  taken  place.  For  conversion  directed  by  will  is  presumed 
to  be  intended  by  the  testator  for  the  purposes  of  his  will 
only  (n).  But  as  between  persons  claiming  under  the  person 
in  whose  favour  such  a  resulting  trust  arises,  the  resulting 

(i)  See  Lewin,  143,  IGO,  and  cases  there  cited ;  Briggi  v.  Penny,  3  ICao.  h 
Qor.  546. 

(j)  Lewin,  158, 159,  and  cases  there  cited ;  Re  WeU,  1900, 1  Cb.  84,  69  L. 
J.  Cb.  71 ;  81  L.  T.  720;  Jle  AbboU  Fund  Trust,  1900,  2  Cb.  326,  69  L.  J.  Ch. 
639,  48  W.  R.  541. 

{k)  SmUh  V.  Cooke,  1891,  A.  C.  297,  60  L.  J.  Ch.  607,  66  L.  T.  1 ;  Croome  t. 
Croome,  61  L.  T.  814. 

{I)  Lewin,  ibid. 

<m)  JUpley  ▼.  Waterworth,  7  Yes.  426;  CUrke  t.  FrunUin,  4  K.  fc  J.  257. 

(n)  Aekrvyd  v.  Smithmm,  1  Bra  C.  C.  503,  1  L.  C.  Xq.  372 ;  Cogan  v.  StejhenM^ 
1  Beay.  482. 
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property  is  deemed  to  be  property  of  the  kind  into  which 
the  conversion  was  directed  to  be  made  (o). 

But  where  the  trast  for  conversion  is  contained  in  a  deed,  Partial failare, 
it  takes  effect  for  all  purposes,  if  at  all ;  hence,  on  a  partial  ^''der  deed, 
failure  of  a  trust  for  conversion  directed  by  deed,  the  portion 
as  to  which  the  trust  fails,  results  according  to  the  form  into 
which  it  has  been  directed  to  be  converted  (p). 

Sub-sect.  2. — Equitable  Estates  arising  through  Constructive 

Trusts. 

Deflnition. — ^Where  a  person  holds  an  estate  in  land  or  any  Constructive 
other  object,  to  which,  or  to  a  claim  upon  which,  another  person  *™«*^ 
is  entitled  by  the  rules  of  equity — though  no  trust  has  been 
declared,  or  results,  in  his  favour — an  obligation  is,  in  equity, 
imposed  on  the  owner  of  the  estate,  to  hold  for  the  benefit  of 
the  person  having  such  equitable  right,  to  the  extent  of  his 
claim ;  and  this  obligation  is  called  a  constructive  trust. 

Instances. — Constructive  trusts  arise   under  various  cir-  iiutanceB. 
cumstances.      The   following  are  instances  of  equitable  in- 
terests arising  through  such  trusts. 

Where  a  contract  for  the  sale  of  land  is  binding  upon,  and  Trusts  under 
enforceable  by,  each  of  the  parties  thereto,  the  vendor  holds  contrwjts  for 
the  land,  as  from  the  time  the  contract  was  made,  as  trustee '  ®  **   *°  ' , 
for  the  purchaser  {jpp)\  though  he  is  not  bound  (unless  by 
express  agreement)  to  convey,  or  give  possession  of,  the  land, 
or  account  for  its  profits,  to  the  purchaser,  until  payment  of  the 
purchase-money  (5).      The  purchaser  is  then  entitled   to  the  Possession,  or 
profits  of  the  land,  and  is  answerable  for  the  outgoings,  as  ^^^  *°d 
from  the  time  fixed  by  the  contract  for  the  completion  of  the  E^ngg'  ^a 
purchase ;  or,  if  no  such  time  is  fixed,  then  from  the  time  when  interest,  under 
the  vendor  has  completely  fulfilled  his  obligations  as  to  proving  *^®  contract, 
his  title.     As  from  the  same  time — or  from  any  earlier  time  at 
which  the  purchaser  may  have  had  possession,  or  receipt  of  the 
profits,  of  the  land — ^interest  at  the  rate  of  £4  per  cent,  per 
annum  is  payable  by  the  purchaser  on  the  purchase-money, 
until  it  is  paid;   unless  the  completion  of  the  purchase  has 

(o)  Smith  y.  Ooajfofi,  4  Madd.  484 ;  CwieU  ▼.  Wormald,  10  Ch.  D.  172,  40 
L.  T.  108,  27  W.  R.  419 ;  Re  Richeraon,  1892,  1  Cli.  379,  61  L.  J.  Ch.  202,  66 
L.T.  174;  Lewin,  166, 166. 

{p)  Biggi  v.  Andrewi,  6  Sim.  424;  GriffiOi  v.  RiekeUt,  7  Hare  299;  Clarke  v. 
FrafUdin,  4  K.  &  J.  257 ;  iZe  DvJce  ofCUvdand't  SetOed  Ettata,  1893,  3  Ch.  244, 
62  L.  J.  Ch.  965. 

ipp)  Dart,  v.  k,  P.  283;  Shaw  v.  Foster,  L.  R.  5  H.  L.  321,  338,  42  L.  J. 
Ch.  49,  27  L.  T.  281 ;  Raffety  v.  Sckqfield,  1897. 1  Ch.  937.  943,  66  L.  J.  Ch.  448, 
76  lu  T.  648. 

iq)  Adand  v.  Cfau/ord,  2  Madd.  28,  82 ;  Lewin,  153»  154. 
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been  delayed  through  the  fault  of  the  vendor,  and,  meanwhile, 
the   purchase-money  has,   to   the   vendors    knowledge,   been 
appropriated  for  the  purpose   of  the   purchase,  so   as  to  be 
Benefits  and    unproductive  (r). — The  purchaser  is  entitled,  as  from  the  date 
th"^  T*^*t     ^^  ^^^  contract,  to  any  increase  in  the  value  of  the  property  ; 
and,  as  from  that  date,  he  takes  the  risk  of  all  damage  to  the 
property,  except   damage  caused   by  the  vendor's   wilful  act 
or  negligence  {s) ;   and  in  case  of  accidental  damage  by  fire, 
the  purchaser  is  not  entitled  to  the  benefit  of  an  insurance 
against  fire,  effected  by  the  vendor  (^). — The  foregoing  rights 
and  obligations  of  the  parlies  may  be  varied,  however,  by  the 
provisions  of  the  contract  of  sale  (p.  302). 
Kfftjcu  of  By  reason  of  the  trust  to  which  a  contract  for  sale  of  land 

lU'Mths  of  gives  rise,  as  above  explained,  the  equitable  interest  to  which 
^o ^t**' t*^  '^*  the  purchaser  of  an  estate  in  fee  simple  is  entitled  before  com- 
pletion of  the  purchase,  passes,  on  his  death,  as  his  real  estate. 
And  if  the  vendor  dies  before  completion  of  the  purchase,  the 
right  to  the  purchase-money  passes  as  his  personal  estate.  So 
also,  when  an  option  given  to  a  person  of  purchasing  real  estate 
is  exercised  by  him  after  the  death  of  the  owner  of  the  estate, 
the  right  of  the  latter's  heir  or  devisee  to  the  estate  is  displaced 
by  the  exercise  of  the  option,  except  as  to  the  rents  and  profits 
of  the  land  up  to  the  time  when  the  option  is  exercised  (u)  ; 
and,  as  from  that  time,  the  purchase- money  forms  part  of  the 
personal  estate  of  the  deceased  owner,  and  passes  accordingly  ; 
unless,  by  his  will,  he  has  otherwise  directed  (v). 
Legal  estate  On  the  death  of  a  vendor  of  land  before  completion  of  the 

on  vendor's      sale,  his  heir,  or  devisee,  or  legal  personal  representative,  in 
death.  whom  OB  his  death  the  legal  ownership  of  the  land  vests,  is,  of 

course,  bound,  under  the  trust  that  arises  from  the  contract  of 
sale,  to  make  a  proper  conveyance  of  the  land  to  the  purchaser. 
Under  the  Conveyancing  and  Law  of  Property  Act,  1881  (c. 
41),  s.  30,  an  estate  in  fee  simple,  or  limited  to  the  heir  as 
special  occupant,  contracted  to  be  sold  (other  than  an  estate  in 
copyholds  vested  in  the  vendor  as  tenant  on  the  Court  rolls) 
would,  apparently,  pass,  on  the  vendor  s  death,  to  his  legal  per- 
sonal representative,  as  a  trust  estate  (p.  163) ;  at  least,  if  the 
contract  had  become  absolutely  binding  before  his  death,  by 

(r)  Dart,  V.  k  P.  70S-711 ;  Adand  v.  Oaitfordf  tup.  As  to  outgoings,  see 
Carrodus  v.  Sharp,  20  Beav.  56 ;  Bartkt  v.  Tagg,  1900,  1  Ch.  231,  69  L.  J.  91,  81 
L.  T.  777. 

(«)  See  Dart,  Y.  &  P.  286,  732,  733,  and  cases  there  cited. 

(0  Rayner  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  787;  see  hereon 
Dart,  V.  &  P.  287,  913. 

(tt)  Tovmley  v,  Bedwell,  14  Ves.  591. 

[v)  Lawet  v.  Bennett,  1  Cox  C.  C.  167;  Re  Ttaacs,  1894.  3  Ch.  506,  63  L.  J. 
Ch.  815,  71  L.  T.  386.  As  to  the  right  of  the  devisee  to  the  purcliase-money 
if  the  option  is  exercised,  see  post,  p.  888. 
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reason  of  the  title  having  been  investigated  and  accepted  (w). 
And  the  Act  last  mentioned  gives  the  personal  representative 
a  general  power  to  effectuate  the  contract  by  conveyance  to  the 
purchaser,  in  the  case  of  freehold  land  (s.  4).  Now,  however, 
the  interest  of  a  person  who  has  died  on  or  since  the  1st  January, 
1898,  in  an  estate  in  fee  simple,  or  limited  to  the  heir  as  special 
occupant  (other  than  a  legal  estate  in  copyholds)  which  he  had 
contracted  to  sell,  would  seem  to  pass  to  his  legal  personal  re- 
presentative under  the  Land  Transfer  Act,  1897  (c.  65),  s.  1, 
as  being  land  that  was  vested  in  the  deceased,  in  any  case 
where  it  would  not  pass  to  the  personal  representative  under 
the  Conveyancing  and  Law  of  Property  Act,  1881,  as  being  a 
trust  estate ;  though,  of  course,  the  legal  personal  representative 
would  hold  it  subject  to  a  trust  for  the  purchaser,  as  above 
explained. 

A  constructive  trust,  resembling  the  trust  created  by  a  con-  Trusts  under 
tract  for  the  sale  of  land,  may  also  arise  from  any  other  contrapt  *'*^®'  ®°"- 
for  the  transfer  of  land  for  valuable  consideration ;  as,  a  con-  J^  *  " 
tract  to  grant  a  lease  at  a  rent,  or  to  settle  land  in  consideration 
of  an  intended  marriage  (x). 

It  has  been  seen  that  a  person  who  acquires  the  leg^l  owner-  Trust  under 
ship  of  land  for  valuable  consideration  is  not  bound  by  an  equit-  purohase  with 
able  interest  in,  or  claim  to,  the  land,  of  which  he  has  no  notice  "u^  ^  ^"°' 
(p.  151).     But  if  he  has  notice  of  the  equitable  right  before 
the  legal  estate  in  the  land  has  been  conveyed  to  him,  or  before 
he  has  paid  the  price,  he  will  be  constructively  a  trustee  of  the 
land  for  the  person  entitled  to  the  equitable  interest,  to  the 
extent  of  that  interest  (y). 

The  notice  which  will  have  this  effect,  may  be  either  actual  What  oonsti- 
(that  is,  express),  or  constructive.  Constructive  notice  is  that  *."'*"  notice, 
which  the  law  imputes  to  a  person,  where  he  has  omitted  to  use 
due  diligence  in  ascertaining  the  facts  of  the  case  (z).  Thus,  if 
a  purchaser  of  land  does  not  investigate  the  title  to  the  land, 
he  will  be  deemed  to  have  notice  of  all  facts  which  he  would 
have  learned  on  investigation  of  the  title  under  a  contract  con- 
taining no  restriction  of  his  rights  in  that  respect  (p.  268) ;  and 
no  such  restriction  contained  in  the  contract  will  prevent  notice 
of  such  facts  being  imputed  to  him  (a).     If  the  property  pur- 

(ir)  Re  Carpenter,  Kay,  418 ;  Lytaght  v.  Edwards,  2  Ch.  D,  499,  607,  46  L.  J. 
Ch.  664,  34  L.  T.  787. 

(x)  Lewin,  162. 

(y)  Lewin,  1045 ;  Jared  y,  Clementa,  1903,  1  Cb.  428,  72  L.  J.  Ch.  291,  88  L. 
T.  97. 

(z)  As  to  what  is  oonstruotive  notice,  and  generally  as  to  notice,  see  Le 
Neve  y.  Le  Neve,  Amb.  436 ;  S.C.,  and  notes  thereto,  2  L.  G.  £q.  175  ;  Dart, 
V.  k,  P.  cb.  16,  s.  6  ;  Sag.,  V.  k  P.  766  et  $eq, 

(a)  Dart,  V.  &  P.  200;  i&  Cox  and  Neve,  1891,  2  Cb.  109,  117,  64  L.  T.  738, 
39  W.  R.  412. 
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chased  be  leasehold,  he  will  be  presumed  to  have  notice  of  all  the 
covenants  of  the  lease,  although  he  may  not  have  perused  the 
lease  before  purchasing ;  provided  that,  if  the  covenants  be  of 
an  onerous  and  unusual  kind,  he  has  been  given  a  fair  oppor- 
tunity of  inspecting  the  lease  before  purchasing  (b).    And  if 
the  property  purchased  be,  to  his  knowledge,  in  the  occupation 
of  a  tenant,  he  will  be  deemed  to  have  notice  of  the  terms  of 
the  tenancy  (c). 
Gonyeyancing        The  conditions  under  which  notice  is  imputable  to  a  pur- 
Act,  1882,  as  chaser,  have  been  prescribed,  in  general  terms,  by  the  Convey- 
°^  ^^'        andng  Act,  1882  (c.  39) ;  which  provides  that  a  purchaser  shall 
not  be  prejudicially  affected  by  notice  of  any  fact,  instrument, 
or  thing,  unless  (i.)  it  is  within  his  own  knowledge,  or  would 
have  come  to  his  knowledge,  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made  by  him ; 
or  (ii.)  in  the  same  transaction  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge 
of  his  counsel,  as  such,  or  of  his  solicitor  or  agent,  as  such  ;  or 
would  have  come  to  the  knowledge  of  his  solicitor  or  other 
agent,  as^such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor  or  other 
agent.     But  a  purchaser  is  not  to  be  affected  by  notice,  by 
reason  of  the  foregoing  provision,  in  any  case  where  he  would 
not  have  been  so  affected,  if  it  had  not  been  enacted  (s.  8)  (d). 
Trast  of  prior        A  purchaser  of  an  equitable  estate  or  interest  in  land  takes 
claim  affecting  it  subject  to  any  prior  right  thereto,  although  he  have  no  notice 
terwt    *^"     of  such  right*     For,  as  has  been  seen,  it  is  the  ownership  of 
the  legal  estate  that  affords  protection  against  a  prior  equitable 
right  in  land.     Where  neither  party  has  the  legal  estate,  the 
•   earlier  in  date  of  the  interests  is  entitled  to  priority  (e), 
TruBt  of  prior        A  person  who  acquires  land  by  voluntary  conveyance  (that 
claimaffecting  {g  ^  conveyance  not  made  for  valuable  consideration)  holds  it 
subject  to  any  prior  equitable  interest  or  claim  by  which  the 
transferror  was  bound,  even  though  the  transferee  have  acquired 
the  legal  estate  in  the  land  without  notice  of  the  equitable  claim. 
For,  as  a  general  rule,  a  volunteer  (that  is,  a  person  taking  by 
voluntary  conveyance)  acquires,  in  equity,  no  better  title  than 
his  transferror  had  (/): 

— -I-   -  ■  I  _i .       ■  -      _       ■-  — 

(6)  Dftrt,  v.  k  P.  105-107 ;  He  Bargrtave  and  Tkompaon'B  Contrad,  32  Ch. 
D.  454,  53  L.  J.  Ch.  W9  ;  JU  llaedicke  and  Lipski't  CorUraet,  1901.  2  Ch.  666, 
70  L.  J.  Ch.  811,  85  L.  T.  402  ;  Moiyneux  v.  Havtrey,  1903,  2  K.  B.  487,  72  L. 
J.  K.  B.  873,  89  L.  T.  350. 

(c)  Dart,  V.  &  P.  618 ;  Hunt  v.  Luck,  1902, 1  Ch.  428, 71  L.  J.  Ch.  239,  86  L.  T.  68. 

(rf)  Re  Chunna,  31  Ch.  D.  671,  56  L.  J.  Ch.  662,  64  L.  T.  376 ;  BaOey  v. 
Bamts,  1894,  1  Ch.  at  p.  35,  68  L.  J.  Ch.  73,  69  L.  T.  542. 

(f)  Lewin,  874.  See  Carritt  v.  Itenl  awl  Personal  Advance  Company,  42  Ch. 
D.  263,  58  L.  J.  Ch.  688,  61  L.  T.  163 ;  Taylor  v.  LoruUm  and  County  Banking 
Co,,  1901,  2  Ch.  231,  70  L.  J.  Ch.  477,  84  L.  T.  397. 

(/)  Lewin,  1044. 


PART  II. 

EIGHTS  OF  PROPERTY  INFERIOR  TO  OWNERSHIP. 


Rights  of  property  in  land,  that  belong  to  the  class  of  rights  Rights  corn- 
inferior  to  ownership  (p.  2),  are  of  various  kinds.     In  this  P"*^  ^°  ***** 
class  are  included  powers,  or  rights  of  alienation  merely  ;  rights  ^  "*' 
of  creditors  in  lands  of  their  debtors  ;  rights  to  rent,  tithe  rent- 
charge,  &a,  payable  in  respect  of,  or  charged  upon,  estates  in 
land  ;  rights  of  common,  or  rights  to  profits  of  lands  of  others } 
and  easements,  or  limited  rights  of  use,  merely^  of  lands  of 
others. 

CHAPTER    L 
POWERS. 

Definition. — A  power,   or  power  of   alienation,   may  be  Powerdefined. 
defined  as  a  right  of  property  whereby  a  person  is  entitled 
merely  to  alienate  an  estate  or  interest  in  land,  or  in  some 
other  subject  (a). 

A  power  is  to  be  .distinguished  from  the  right  of  alienation  Distingruiahed 
that  is  included  in  ownership.     It  exists  as  a  right  distinct  from  ^^™  "?*>*  '»^ 
any  other  interest,  even  though  it  be  vested  (as  it  may  be)  in  own"r.*^  ^ 
a  person  who  has  also  some  other  interest  in  the  same  land. 
Thus,  A.  may  have  a  power  of  alienating  the  fee  simple,  or  any 
less  estate,  in  land  of  which  B.  has  the  ownership  subject  to  the 
exercise  of  the  power.     Or,  A.  may  have  a  similar  power  of 
alienation,  and  also,  as  a  separate  right  of  property,  the  fee 
simple,  or  some  other  estate,  in  the  same  land.     In  the  former 
case,  A.  can  alienate  only  by  virtue  of  his  power,  that  being  his 
only  interest  in  the  land.     In  the  latter  case,  he  may  alienate 
either  by  virtue  of  his  power,  or  in  exercise  of  his  right  of 
alienation  as  owner  of  the  land. 

(a)  See  Chance,  Pow.,  8.  1 ;  BartoD,  §  173;  per  Vty,  L.J.,  17  Q.  K  D.  531. 
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Classification. — A  power  may  have  effect  either  under  the 
common  law ;  or  by  express  statutory  enactment ;  or  under 
the  law  relating  to  executory  interests  in  land  ;  or  by  virtue  of 
rules  of  equity.  Hence,  powers  may  be  divided,  with  regard 
to  their  nature  or  modes  of  operation,  into  four  classes :  (i.) 
Common  Law  Powers;  (ii.)  Statutory  Powers;  (iiL)  Powers 
under  the  Law  relating  to  Executory  Interests ;  (iv.)  Equitable 
Powers  (6). 


Powers  to 
executors  to 
sell  land. 


(i.)  Common  Law  Powers. — ^The  only  instances  of  powers 
overland,  that  have  effect  under  the  common  law  (c),  are  powers 
given  by  will  to  the  testator's  executors  to  sell  his  real  estate 
in  order  to  raise  money  for  the  payment  of  his  debts,  or  of 
legacies  given  by  the  will ;  the  land  not  being  devised  for  the 
purpose  to  the  executors,  but  devolving,  until  the  power  is 
exercised,  upon  the  testator's  heir-at-law.  Such  directions  to 
executors  were  recognised  in  the  early  law  as  valid  in  wills  of 
lands  which,  by  custom,  were  devisable  at  common  law  (d); 
and  after  the  extension  of  the  testamentary  power  over  real 
estate  by  statutes  of  Henry  VIII.  (p.  365),  their  validity  in 
wills  generally  was  established  (e).  Upon  an  alienation  in  pur- 
suance of  such  a  power,  the  estate  passes  to  the  alienee  by  force 
of  the  will,  as  if  he  had  been  named  therein  as  devisee ;  the 
exercise  of  the  power  being  merely  the  nomination  of  the  person 
who  is  to  take  the  estate  under  the  will  (/).  In  this  respect,  a 
mere  power  of  sale,  given  to  executors,  differs  from  a  devise  of 
an  estate  in  land  to  executors,  in  trust  for  sale  ;  for  under  such 
a  devise,  the  estate  vests  in  the  executors  as  trustees,  and  the 
purchaser  takes  by  the  conveyance  from  them.  This  distinc- 
tion is  important  with  reference  to  directions  in  wills  for  the 
sale  of  copyhold  land.  If  copyholds  are  devised,  for  sale,  to 
executors  or  trustees,  they  must,  before  selling,  be  admitted  as 
tenants  holding  of  the  lord  of  the  manor  (p.  323}.  But  if  the 
executors  are  merely  empowered  by  the  will  to  sell  the  land,  the 
purchaser  from  them  may  be  admitted  as  taking  directly  under 
the  will ;  and  thus  the  admittance  of  the  executors,  for  which 
a  fine  would  be  payable  to  the  lord,  is  avoided  (g). 


(6)  See  Sag.,  Pow.  46  (where  powers  given  by  statute  are  incladed  under 
the  head  of  common  law  authorities) ;  Chance,  Pow.  s.  4. 

(c)  2  Prest.  Abstr.  247 ;  and  see  Co.  iLitt.  237  a ;  bnt  see  Chance,  Pow.  bs. 
5-11. 

(cO  Litt.  s.  169. 

(f)  Co.  Litt.  113  a,  236  a ;  2  Shep.  Tonch.  448 ;  2  Prest.  Abstr.  246 ;  Sngw, 
Pow.  46. 

(/)  Sag.,  Pow.  46,  146. 

{g)  Ola$i  Y.  Riehardum,  9  Hare  698;  R  v.  CorbeUy  1  E.  &  B.  836;  JL  ▼. 
WiUon,  3  B.  &  S.  201 ;  Sag.,  Pow.  154,  note  (1). 
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When  a  testator  directs  his  real  estate  to  be  sold  for  pay-  Executor's 
ment  of  his  debts,  or  of  legacies  given  by  the  will,  but  the  will  P^wer  of  sale 
does  not  name  the  person  by  whom  the  sale  is  to  be  made,  a  ^^ti^^  *' 
power  of  sale  is  given  by  implication  to  the  executors,  if  the 
proceeds  of  the  sale  are  to  be  distributed  by  them  (It), 

A  common  law  power  contained  in  the  will  of  a  person  who  Effect  of  Land 
has  died  on  or  since  the  1st  January,  1898,  is  apparently  super-  J^g?"'®"^  '^^^^ 
seded,  so  far  as  it  authorises  a  sale  of  real  estate  for  the  pay-  common  law 
ment  of  debts,  by  the  provisions  of  the  Land  Transfer  Act,  power. 
1897  (c.  65),  under  which  the  real  estate  (other  than  an  estate 
in  land  of  copyhold  or  customary  freehold  tenure  which  is  not 
a  merely  equitable  interest)  vests  in  the  legal  personal  repre- 
sentative, who  may  sell  it  for  payment  of  the  testator's  debts, 
and  expenses  and  costs  (ss.  1,  2 ;  see  p*  230).     But  if  the  testa- 
tor has  empowered  his  executor  to  sell  his  real  estate  for  pay- 
ment of  legacies,  the  power  would  seem  to  remain  operative, 
to  that  extent ;  since  the  Act  does  not  alter  the  rule  that  real 
estate  is  not  liable  to  be  sold  for  payment  of  legacies,  unless 
the  will  contains  some  power,  charge,  or  trust,  for  that  purpose 
(see  s.  2  (3),  and  p.  378). 

(ii.)  Statutory  Powers, — ^Where   a  power  of  alienation   is  Nature  and 
given  by  an  Act  of  Parliament,  an  alienation  in  pursuance  of  instances  of. 
the  power  derives  its  effect  from  the  Act  (i).     A  power  may 
be  thus  given  to  a  person,  either  as  the  holder  of  some  office,  or 
as  having  an  interest  in  the  land.     Various  statutory  powers,  as 
has  been  seen,  are  annexed  to  the  oflSce  of  trustee  (p.  158).     By 
the  Law  of  Property  Amendment  Act,  1859  (c.  35),  also,  power  Power  to  sell 
is  given  to  trustees  and  executors  of  a  will,  of  selling  or  mort-  realty  for 
gaging  the  testator's  real  estate  for  the  payment  of  his  debts,  debJT&c? 
or  legacies  bequeathed  by  his  will,  which  are  thereby  charged 
upon  the  real  estate.     In  such  case,  if  the  testator  has  devised 
the  whole  of  his  interest  in  the  estate  so  charged  to  a  trustee 
or  trustees,  and  has  not  made  any  express  provision  for  the 
raising  of  the  debts  or  legacies  out  of  the  estate,  the  trustee  or 
trustees  may,  notwithstanding  any  trusts  actually  declared  by 
the  testator,  raise  such  debts  or  legacies  by  sale  or  mortgage  of 
the  estate.     If  the  testator  has  not  so  devised  such  real  estate, 
the  executor  or  executors  of  the  will  have  the  same  power  of 
raising  such  moneys  (n).     And  purchasers  or  mortgagees  are 
not  bound  to  inquire  whether  the  powers  so  conferred  are  duly 
exercised.     But  the  foregoing  provisions  of  the  Act  do  not 
apply  in  case  of  a  devise  of  the  whole  of  the  testator's  estate 

(A)  Sug.,  Pow.  118. 

(t)  Ibid.  45. 

(it)  BarroW'in'Fumess  and  Ratdinion*8  Contract^  1903,  1  Ch.  339,  72  L.  J. 
Cb.  233,  87  L.  T.  24. 
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to  a  person,  otherwise  than  as  a  tmstee  (ss.  14-18).  Sach  a 
devisee  holds  the  land,  as  has  been  seen,  subject  to  an  implied 
trast  for  payment  of  the  debts  or  legacies  charged  upon  it 
(p.  146),  and  may,  therefore,  sell  or  mortgage  it,  for  that 
purpose,  as  owner. 

The  Land  Transfer  Act,  1897  (c.  65),  also,  gives  to  a  per- 
sonal representative  full  powers  of  disposing  of  real  estate 
which  vests  in  him  under  that  Act,  for  purposes  of  payment  of 
debts  of  the  deceased,  and  costs  and  expenses  (s.  2  (3),  and 
p.  230);  and  this  enactment,  where  it  applies,  apparently 
supersedes  the  above  power  given  by  the  Law  of  Property 
Amendment  Act,  1859,  of  selling  or  mortgaging  real  estate, 
for  payment  of  debts.  But  that  power  appears  to  be  still 
exercisable  for  sale  of  real  estate,  under  a  charge  thereon  of 
legacies  (see  supra). 

As  instances  of  statutory  powers  annexed  to  interests  in 
land,  the  powers  of  sale,  leasing,  &c.,  given  by  statute  to  mort- 
gagees (pp.  197,  202)  may  be  mentioned ;  also  the  powers 
given,  as  has  been  seen,  to  tenants  for  life  and  others,  by  the 
Settled  Estate  Act,  1877,  and  the  Settled  Lands  Act,  1882 
to  1890  (pp.  61,  62). 

(iii.)  Powers  under  the  Law  relating  to  ExecxUory  Interests, — 
It  has  already  been  seen  that,  in  the  creation  of  an  executory 
interest  in  land,  an  authority  or  power  may  be  given  to  a  per- 
son, by  the  instrument  which  creates  the  interest,  of  nominating 
the  grantee  or  grantees  of  the  executory  interest,  and  of  limit- 
ing or  defining  the  estate  or  estates  to  be  taken  by  him  or  them 
(p.  125).  The  person  to  whom  such  authority  is  given  or  re- 
served, is  said  to  have  a  power  of  appointing  a  use  or  interest ; 
and  an  appointment  made  by  him,  in  pursuance  of  the  power, 
operates  as  a  declaration  of  use  or  interest,  as  effectually  as  if 
it  had  been  contained  in  the  instrument  which  created  the 
executory  interest. 

Thus,  if  A.,  owner  in  fee  simple,  grants  by  deed  to  B.  and 
his  heirs,  to  such  uses  as  B.  (or  the  grantor  himself)  shall 
appoint,  and  B.  (or  the  grantor)  subsequently  appoints  to  the 
use  of  C.  and  his  heirs,  the  appointment  takes  effect,  by  way 
of  spi-iuging  use,  as  if  the  land  had,  in  the  first  instance,  been 
granted  to  B.  and  his  heirs  to  the  use  of  C.  and  his  heirs ;  the 
fee  simple,  until  appointment,  resulting  to  A.  And  so,  if  A., 
owner  in  fee  simple,  grants  to  B.  and  his  heirs  to  such  uses  as 
B.  (or  the  grantor)  shall  appoint,  and,  until  appointment,  to 
the  use  of  X.  and  his  heirs,  and  B.  (or  the  grantor)  sub- 
sequently appoints  to  the  use  of  C.  and  his  heirs,  the  appoint- 
ment takes  effect,  by  way  of  shifting  use,  as  if  the  land  had 
been  granted,  by  the  first  instrument,  to  the  use  of  X.  and  his 
heirs  until  the  happening  of  some  event,  and  then  to  the  use 
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of  C.  and  his  heirs.  In  these  examples,  the  nses  that  may  be 
declared  are  wholly  in  the  discretion  of  the  person  to  whom 
the  power  is  given ;  but,  as  will  be  seen  (p.  173),  his  discretion 
in  this  respect  may  be  limited  by  the  terms  of  the  power. 

Where  land  is  given  by  will,  subject  to  a  power  of  this  Creation  of, 
class,  an  appointment  under  the  power  takes  effect  as  an  ^7  ^^* 
executory  devise.  Bat  as  executory  devises  do  not  depend 
for  their  operation  on  the  Statute  of  Uses,  a  power  of  appoint- 
ment may  be  created  by  will,  by  a  devise  to  the  person  or 
persons  who  shall  be  nominated  in  exercise  of  the  power, 
without  any  devise  to  another  to  the  use  of  such  person  or 
persons.  Thus,  if  land  be  devised  to  such  person  as  B.  shall 
appoint,  and,  in  the  meantime,  to  X.  and  his  heirs,  and  B. 
appoints  to  G«  and  his  heirs,  the  appointment  takes  effect  as 
an  executory  devise  of  the  fee  simple  to  C. 

Since  an  appointment^  in  pursuance  of  a  power  of  declaring  Appointment 
uses,  vests  the  legal  estatg  in  the  appointee  as  cestui  que  use,  ^^^^*^^^^ 
an  appointment  under  such  a  power  to  a  person,  to  hold  to  the  ^  *°°   ^^' 
use  of  another,  operates  as  a  declaration  of  a  use  upon  a  use, 
vesting  the  legal  estate  in  the  former  person,  and  an  equitable 
estate  in  the  latter.     And,  in  this  respect,  an  appointment  has 
the  same  effect  where  the  power  of  declaring  the  use  is  given 
by  will,  as  where  it  is  given  by  deed  (/).     But  where  a  will 
creates  a  power  of  appointment  by  devise  merely  (as  in  the 
example  given  above) — that  is,  not  as  a  power  of  declaring  a 
use — an  appointment  under  the  power  to  one  person  to  the 
use  of  another  will  operate  as  a  declaration  of  use  in  favour  of 
the  latter,  and  will  accordingly  vest  in  him  the  legal  estate  (k). 

It  has  been  seen  that,  on  the  grant  of  an  estate  or  interest,  Powen  of 
a  power  of  revoking  the  grant  may  be  reserved  to  the  grantor,  rev<^<J»on 
or  his  successors,  under  the  law  relating  to  executory  interests  ™^    ^' 
(p.  125).     The  exercise  of  a  mere  power  of  revocation  has  the 
same  effect  as  an  appointment  in  favour  of  the  person  to  whom 
the  use  or  interest  results  on  the  exercise  of  the  power — that 
is,  the  grantor  of  the  estate  or  interest^  or  his  successors. 
Powers  of  the  present  class  include,  therefore,  powers  of  re- 
vocation  merely,  as  well    as  powers   of  limiting  estates  or 
interests. 

In  the  preceding  remarks  as  to  powers  of  the  present  Powen  of 
class,  powers  over  estates  in  land  of  freehold  tenure  are  alone  «^PP">"tment 
referred  to.      But  since,  as  has  been  seen,  executory  interests  °  ^^^^  ^ 
may  be  created  in  land  of  copyhold  tenure,  although  copy- 
holds are  not  within  the  Statute  of  Uses  (p.  121),  a  power  of 

U)  Sag.,  Few.  146,  147. 

{k)  Ibid.  191,  196,  197.  And  see  poH,  p.  380,  as  to  the  construction  of  uses 
declared  by  will.  A  conveyance  under  a  common  law,  or  statutory  power,  to 
one  person  to  the  use  of  another,  similarly  vests  the  legal  estate  in  the  latter : 
Bug.,  Pow.  aupi-a. 
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appointing  copyholds  may  be  given,  either  npon  a  conveyance 
of  the  land  by  surrender  (p.  322),  or  upon  its  devise  by  will ; 
and,  on  an  appointment  in  pursuance  of  the  power,  the  person 
in  whose  favour  the  appointment  is  made  will  be  entitled  to 
be  admitted  as  tenant  of  the  land,  under  the  surrender  or 
devise.  But  the  lord  of  the  manor  is  not  bound  to  accept  a 
surrender  to  uses  to  be  appointed  by  the  surrenderee,  and, 
until  appointment,  to  the  use  of  the  surrenderee  in  fee  simple, 
unless  such  a  surrender  be  authorised  by  special  custom  of  the 
manor  (l). 


Nature  of.  (iv.)  Equitable  Powers^ — Equitable  estates  and  interests  in 

land  may  be  the  subjects  of  powers  of  appointment  or  revoca- 
tion resembling  powers  of  the  class  last  described.  Such 
powers  are  called  equitable  powers;  and  the  rules  by  which 
they  are  governed  are,  in  general,  similar  to  the  rules  applic- 
able to  powers  taking  effect  under  the  law  relating  to 
executory  interests.  The  person  in  whose  favour  an  appoint- 
ment is  made,  under  a  power  of  the  present  class,  is  entitled, 
as  cestui  que  trust,  to  an  equitable  estate  or  interest  of  such 
extent  as  is  appointed  to  him;  and  the  trustee  in  whom 
the  legal  estate  is  vested  is  bound  to  hold  for  his  benefit 
accordingly  (m). 

It  has  been  seen  that  an  executory  interest  in  a  term  of 
years,  or  other  chattel  real,  cannot  (except  in  some  cases  of 
gift  by  will)  be  created  otherwise  than  as  an  equitable  interest 
(p.  122).  Hence,  powers  over  chattels  real  can  only  be 
created  as  equitable  powers. 
Powenofsale,  Where  land  is  vested  in  a  person  as  trustee,  and  he  is 
?J?Ji'^*™'*^*  expressly  empowered  to  alienate  for  the  purpose  of  sale,  lease, 
or  mortgage  of  the  land,  an  alienation  by  him,  in  pursuance  of 
the  power,  passes  not  only  the  estate  vested  in  him  as  trustee, 
but  also  the  beneficial  or  equitable  interest  in  the  land — 
which,  in  the  absence  of  an  express  power  for  the  purpose,  be 
could  not  transfer.  Of  the  same  nature  are  a  mortgagee's 
powers  of  sale,  leasing,  &c.,  where  such  powers  are  given  by  the 
mortgage  instrument,  and  not  by  statute.  Powers  of  this 
kind,  though  not  usually  distinguished  as  equitable  powers, 
are  such  in  effect. 


Powers  over 

chattel 

interests. 


and  mort* 
gagees 


Powers  here 
considered. 


Powers  of  Appointment  €uid  of  Bevocatdon. — In  the 
following  portion  of  this  chapter,  powers  having  effect  under 
the  law  relating  to  executory  interests,  and  equitable  powers 

{I)  See  Chance,  Pow.  27-30 ;  Elton,  Cop.,  24 ;  Scriv.  Cop.  1.36 ;  Bwidtngton 
V.  Abemethy,  6  B.  ft  C.  776 ;  R.  v.  OundU,  1  A.  ft  E.  283  ;  e/.  Plaek  y.  Downing 
CoUege,  13  C.  B.  946. 

(m)  Sug.,  Pow.  45,  46. 
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analogous  to  the  former,  are  alone  considered.  Common  law 
powers  do  not  call  for  farther  notice ;  and  statutory  powers, 
and  powers  of  sale,  &c.,  given  to  trustees  and  moi-tgagees,  are 
considered  in  connection  with  the  estates  and  interests  to 
which  they  are  annexed. 

Powers    of    the   kinds    under    consideration — other    than  Meanings  of 
powers  of  revocation  merely — are  called,  generally,  powers  of  *^«rm8. 
appointment.     The  person  in  whom  a  power  of  appointment 
is  vested  is  commonly  called  the  donee  of  the  power,  or  (when 
he  exercises  the  power)  the  appointor ;  and  a  person  in  whose 
favour  the  power  is  exercised  is  called  the  appointee. 

Q«neral  and  ParticTilar  (or  Specicd)  Powers. — Powers  are  Powers  are 
distinguished,  with  regard  to  their  objects  or  purposes,  into  general  or 
general  powers,  and  particular,  or  special,  powers.  A  power  "P®*^'*  • 
of  appointment  is  general,  when  no  restriction  is  imposed,  by 
the  terms  of  the  power,  as  to  the  persons  in  whose  favour,  or 
the  purposes  for  which,  the  power  may  be  exercised.  The 
donee  of  such  a  power  has,  accordingly,  the  same  powers  of 
disposition  as  an  owner;  and  he  may,  moreover,  appoint  to 
himself.  And  if  he  appoints  by  will,  it  is  presumed  that  he 
intends  thereby  to  treat  the  appointed  property  as  his  own,  so 
far  as  to  render  it  applicable  in  discharge  of  the  liabilities  of 
his  estate  (p.  228).  And  it  may  be  presumed,  from  the  terms 
of  his  will,  that  he  intends  thereby  to  make  the  appointed 
property  his  own,  for  all  the  purposes  of  his  will ;  so  that,  if 
the  appointment  fails  by  the  appointee's  death  in  the  testator's 
lifetime,  the  property  shall  not  pass  as  in  default  of  appoint- 
ment, but  shall  pass  as  part  of  the  testator's  general  estate,  to 
any  person  entitled  to  that  estate  under  the  testator's  will,  or 
as  successor  on  his  intestacy  (n). — A  power  of  appointment  is 
particular,  or  special,  when  it  expressly  restricts  the  right  of 
appointment  to  a  specified  person  or  class  of  persons — as  to  a 
wife,  or  a  child  or  children ;  or  authorises  an  appointment  for 
some  specified  purpose  only — as  a  power  to  lease  or  sell  land  (o), 
A  power  of  revocation,  merely,  necessarily  belongs  to  the  class 
of  particular  or  special  powers. 

Creation. — A  power  of  appointment  over  land  is  created.  Modes  of. 
as  has  been  seen  (p.  170),  by  a  grant,  either  iTiter  vivos  or  by  will, 
of  the  legal  estate  in  the  land,  by  way  of  executory  interest — or 
by  a  corresponding  limitation  of  the  equitable  estate — in  such 
terms  that  the  grant  or  limitation  will  take  effect  through  the 
exercise  of  an  authority  or  power  thereby  given  to  some  person, 

(n)  He  Van  Hagan,  16  Ch.  D.  18,  50  L.  J.  Ch.  1,  44  L.  T.  161 ;  Chxen  v.  ^otr- 
land,  1894,  1  Ch.  406,  63  L.  J.  Ch.  179,  70  L.  T.  89 ;  iZc  Marttn,  1902,  1  Ch. 
314,  71  L.  J.  Ch.  203,  85  L.  T.  704. 

(o)  Sng.,  Fow.  394. 
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or  reserved  to  the  grantor  or  his  successors.  Occasionally,  a 
power  to  revoke  interests  previously  created,  as  well  as  to 
appoint,  is  expressly  given  by  the  instrument  creating  the 
power ;  bat  this  is  not  necessary,  since  the  revocation  of  such 
existing  interests  is  implied  in  the  appointment  of  the  new 
estate  or  interest  (p). 

A  power  of  appointment,  or  of  revocation  merely,  may  be 
given,  or  reserved,  by  any  words,  whether  formal  or  informal, 
that  clearly  indicate  an  intention  to  create  a  power  (^).  The 
donee  of  the  power  must,  in  general,  be  named,  or  otherwise 
sufficiently  indicated ;  and,  in  the  creation  of  a  special  power, 
the  intended  extent  and  limits  of  the  power,  with  regard  to 
its  objects  or  purposes,  and — unless  it  be  a  power  of  revocation 
merely — with  regard  to  the  interests  that  may  be  appointed, 
must,  of  course,  be  stated. 

Transfer  and  Devolution. — A  power  cannot  be  transferred 
by  the  donee  to  another,  unless  it  be  expressly  given  to  the 
donee  and  his  assigns;  for  a  power  is  exercisable  only  by  a 
person  to  whom  it  is  given  by  name  or  description  (r).  Practi- 
cally, however,  this  rule  applies  only  to  special  powers.  For 
the  donee  of  a  general  power  of  appointment  may  delegate 
the  execution  of  the  power  to  another,  as  his  agent;  or  he 
may  appoint  to  such  uses  as  another  person  shall  appoint^  and 
thus  give  to  such  person  a  general  power  of  appointment  (5). 
"Where  the  power,  whether  general  or  special,  is  given  to  a 
person  named,  and  his  assigns,  the  donee  may  transfer  it  to 
another.  And  where  it  is  extended  to  the  heirs  or  personal 
representatives  of  the  person  named  as  donee,  it  will  pass  to 
them  on  his  death,  by  operation  of  law  (t).  And  where  it  is 
expressly  annexed  to  an  office  (as  where  it  is  given  to  executors 
by  that  description),  it  may  be  exercised  by  the  persons  or 
person  for  the  time  being  filling  that  office  (u), 

A  power  given  to  two  or  more  persons  by  name,  and  not 
expressly  made  exercisable  by  one,  or  some,  of  them,  must  be 
exercised  by  both,  or  all,  the  donees,  and  cannot,  on  the  death 
of  any  of  them,  be  exercised  by  the  survivor  or  survivors  (t;) ; 
except  that,  by  the  Trustee  Act,  1893  (a  53),  a  power  given 

(p)  Sag.,  Pow.  478;  1  Band.,  Uses,  16a 
(?)  Sng.,  Pow.  102. 

(r)  rucL  isa 

(<)  Ibid.  181, 195. 

(0  IbitL  18a 

(tc)  Ilnd.  126,  127;  In  rt  OoolceU  Contract,  4  Cb.  D.  454;  Crav^ord  ▼. 
FortAato,  1891,  2  Ch.  261,  60  L.  J.  Ch.  683,  65  L.  T.  32;  J2tf  Smiik,  1904^  1  Cb. 
189,  72  L.  J.  Cb.  74,  89  L.  T.  604» 

(1;}  Sag.,  Pow.  126. 
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to  two  or  more  trustees  jointly,  by  an  instrument  coming  into 
operation  after  the  31st  December,  1881,  may  (anless  the  con- 
trary is  expressed  by  snch  instrument)  be  exercised  by  the 
survivor  or  survivors  of  them ;  and  the  term  *  trustees,'  in  this 
enactment,  includes  personal  representatives  (ss.  22,  50).  In 
case  of  disclaimer  by  one  of  joint  donees  of  a  power,  however, 
the  other  donees  or  donee  may  be  entitled  to  exercise  the 
power  (see  p.  182). 

Execution. — The  execution  of  powers,  or,  in  other  words,  Rules 
the  rtlles  respecting  their  exercise,  may  be  considered  with '«"P®cting. 
reference  to  (i.)  the  discretion  of  the  donee  of  a  power  as  to 
its  exercise;  (ii.)  the  modes  of  execution  of  powers;  (iii.)  the 
objects  or  purposes  of  powers. 

(i.)  Discretion  of  Donee  as  to  Exercise  of  Power.' — A  power  Extent  of. 
may  be  exercised,  or  left  unexercised,  at  the  discretion  of  the 
donee  of  the  power.  And  if  it  is  not  exercised,  no  claim  or 
remedy  can  be  asserted  by  an  object  of  the  power  (that  is, 
a  person  in  whose  favour  it  might  have  been  exercised)  against 
a  person  who  is  entitled  to  the  land,  in  default  of  exercise  of 
the  power  (w).  In  order  to  secure  an  interest  to  an  object  of 
the  power,  a  limitation  to  him  in  default  of  appointment  is 
necessary. 

But  a  mere  power  of  appointment  must  be  distinguished,  Power 
in  this  respect,  from  a  trust  or  duty,  to  be  carried  out  by  a  Imperative,  or 
person  by  means  of  a  power  vested  in  him — as  where  land  or  JJ  ^  trnst!"" 
money  is  given  to  the  children  of  a  person  in  such  shares  as  he 
shall  appoint,  and  there  is  no  gift  to  the  children  in  default  of 
appointment.      Such  a  power  as  this  is  called  a  power  im- 
perative, or  (more  usually)  a  power  in  the  nature  of  a  trust. 
If  no  appointment  be  made  under  such  a  power,  the  Court,  on 
the  application  of  persons  who  are  objects  of  the  power,  will 
ffive  effect  to  the  intention  of  the  donor  of  the  power  (x);  and, 
m  the  case  of  an  intended  gift  to  a  class  of  persons  (as  in 
the  above  example),  will  hold  them  to  be  entitled  in  equal 
shares  (y). 

(ii.)  Modes  of  Execution  of  Powers. — Where  the  terms  of  a  General  rules 
power  do  not  specify  the  mode  in  which  it  is  to  be  executed,  •■  *®' 

it  may  be  executed  either  by  deed  or  by  will,  or  by  any  other 

^■»^— 11     III.  I  -  I     p^^i^^-.»»^— I  ■  ■ ,  ■         .1.        ■ 

(«)  ToOet  V.  Toilet,  2  P.  Wma.  489,  2  L.  C.  Sq.  289  ;  Sag.,  Pow.  588. 

(x)  Sag.,  Pow.  588  et  teq. ;  Harding  v.  Oliyn,  1  Atk.  469,  2  L.  C.  Eq.  335 ; 
Brfywn  V.  Higggj  4  Yes.  708 ;  In  re  Jefftry'e  TnuU,  L.  R.  14  Eq.  136,  26  L.  T. 
821 ;  Re  Weekee'  SetOemenl,  1897,  1  Cb.  289,  66  L.  J.  Ch.  179,  76  L.  T.  112. 

(3f)  Doyley  v.  AUomey-Ot¥keral,  4  Yin.  Abr.  486 ;  Salusbury  ▼.  DerUony  3 
K.kJ.B29;  InrePhene'eTruttt,  L.  JR.  6  Sq.346;  WiUon  y.  Ihiguid,  24t  Ch, 
D.  244,  53  L.  J.  Ch.  62,  49  L.  T.  124. 
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writing (z).  But  where  the  form  of  instrnment  by  which  the 
power  is  to  be  executed  (as  a  deed,  or  a  will),  is  stated ;  or  if 
certain  formalities  in  execution  are  prescribed,  as  signature, 
sealing  and  delivery,  the  presence  of  witnesses,  or  the  number 
of  witnesses ;  or  if  the  execution  of  the  power  is  made  subject 
to  any  condition,  such  as  the  consent  of  a  person — the  failure 
to  observe  any  such  requirements  renders  the  execution 
void  (a) ;  unless  the  defect  is  remediable  in  equity,  or  the 
appointment  is  protected  from  failure  by  one  of  the  statutory 
provisions  presently  mentioned. 

In  equity,  a  defective  execution  of  a  power  of  appointment 
is  aided — that  is,  the  person  in  whom  the  land  is  vested  in 
default  of  exercise  of  the  power  is  compelled  to  transfer  it  in 
accordance  with  the  intention  of  the  appointor — where  the 
appointment  is  in  favour  of  a  purchaser,  lessee,  or  mortgagee, 
or  a  creditor  of  the  appointor,  or  his  wife  or  child,  or  a  charity  ; 
but  only  if  the  defect  is  not  material — as  if  it  consists  in  the 
non-observance  of  some  formality  required  in  the  execution,  as 
signing,  sealing,  or  the  presence  of  witnesses ;  or  if  there  is  a 
valid  contract  to  execute  the  power,  or  a  recital  in  a  deed 
showing  an  intention  to  appoint,  but  no  actual  appointment ; 
or  if  a  power  to  appoint  by  deed  has  been  executed  by  will. 
But  if,  under  a  power  to  appoint  by  will,  the  appointment  be 
made  by  irrevocable  deed,  this,  being  a  material  defect  (since 
it  defeats  the  intention  that  the  power  shall  be  revocable  till 
the  donee's  death),  will  not  be  aided  in  equity  {b). 

With  regard  to  appointments  made  by  will,  however,  the 
Wills  Act,  1837  (c.  26),  has  provided,  in  effect,  that  no  appoint- 
ment by  a  will,  made  after  that  year  in  exercise  of  a  power, 
shall  be  valid,  unless  executed  in  the  manner  in  which  wills, 
generally,  are  required  by  that  Act  to  be  executed ;  and  that 
every  will  so  executed  shall,  as  regards  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  some  additional,  or  other,  form 
of  execution  or  solemnity,  shall  have  been  expressly  required 
by  the  terms  of  the  power  ^s.  10). 

With  regard  to  appointments  made,  after  the  13th  August, 
1859,  by  instruments  other  than  wills,  the  Law  of  Property 
Amendment  Act,  1859  {c.  35),  has  provided,  in  effect,  that 
a  deed  executed  and  attested  by  two  or  more  witnesses,  in 

(z)  Sug.,  Pow.  203 ;  In  re  JacJcton's  Will,  13  Ch.  D.  189,  49  L.  J.  Ch.  82 ;  Re 
Broad,  1901.  2  Ch.  86,  70  L.  J.  Ch.  601,  84  L.  T.  677 ;  cf.  Fredand  v.  Pear$on, 
L.  R.  3  Eq.  658.  36  L.  J.  Ch.  374. 

(a)  Sag.,  Pow.  206-208 ;  Ifawkint  v.  Kemp,  3  East  4ia 

(6)  Sag.,  Pow.  c.  11,  8s.  1-3  ;  Toilet  ▼.  ToUet,  2  P.  Wms.  489 ;  S.C.,  and  notcB 
thereto,  2  L.  C.  Eq.  289 ;  Cooper  v.  MarHn,  L.  R.  3  Ch.  App.  47,  17  L.  T.  687, 
16  W.  R.  234 ;  Kennard  y.  Kemuird,  L.  R.  8  Ch.  227,  42  L.  J.  Ch.  280,  28  L.  T. 
83 ;  Smith  y.  Adkint,  L.  R.  14  Eq.  402,  41  L.  J.  Ch.  628,  27  L.  T.  90. 
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the  ordinary  mauner,  shall,  as  respects  execution  and  attesta- 
tion, be  a  valid  execution  of  a  power  of  appointment  by  any 
instrument  not  testamentary,  notwithstanding  some  additional, 
or  other,  formality  be  expressly  required  by  the  terms  of  the 
power;  though  this  provision  is  not  to  prevent  the  donee  of 
the  power  from  executing  it  with  the  formalities  prescribed  by 
the  terms  of  the  power  (s.  12). 

A  power  of  appointment,  or  of  revocation  merely,  may  be  Partial  execu- 
executed  from  time  to  time  as  to  different  parts  of  the  land,  *^*^°  °^  power, 
or  as  to  different  estates,  until  it  has  been  executed  to  the  full 
extent — e.g.,  under  a  general  power,  a  life  estate  may  be  ap- 
pointed at  one  time,  and  the  fee  at  another  time.  And  if  the 
whole  estate  be  appointed,  but  by  way  of  mortgage  or  charge 
only,  the  right  of  redemption  remains  in  the  donee,  and  is 
subject  to  appointment  in  execution  of  the  power  (c). 

On  the  execution  of  a  power,  whether  general  or  special,  a  Reservation  of 
power  of  revocation  and  new  appointment  may  be  reserved,  power  of 
whether  such  reservation  be  expressly  authorised  by  the  instru- 
ment creating  the  power,  or  not ;  and  this  may  be  done  on 
every  subsequent  execution  of  the  power  {d).  But  an  appoint- 
ment by  deed,  which  does  not  expressly  reserve  a'  power  of 
revocation,  cannot  be  revoked,  even  though  the  instrument 
creating  the  power  expressly  authorises  revocation  from  time 
to  time(c).  If,  instead  of  a  power  of  revocation  and  new 
appointment,  a  power  of  revocation  only  be  reserved,  a  new 
appointment  might,  it  seems,  be  made  under  the  original 
power,  after  revocation  of  the  prior  appointment  (/). 

(iii.)  Objects  or  Purposes  of  Powers. — The  rules  under  this  Rules  apply 
head  apply  only  to  the  exercise  of  special  powers;   for  the *** "P**^**^ , 

*  *  "^  DOwers  oolv* 

donee  of  a  general  power  has  the  same  rights,  in  these  respects, 
as  an  owner. 

In  the  case  of  a  power  to  appoint  to  certain  persons,  or  to  Appointment 
persons  of  a  specified  class,  an  appointment  to  a  person  who  Jjot*^*^^^ 
is  not  an  object  of  the  power,  is,  of  course,  invalid.     Hence,  object  of  the 
under  a  power  to  appoint  to  children,  an  appointment  cannot  power, 
be  made  to  a  grandchild  {g).     Grandchildren,  or  remoter  issue, 
however  (as  well  as  children),  are,  in  general,  objects  of  a 
power  to  appoint  to  *  issue '  (A).     Where,  in  a  settlement  for 
the  benefit  of  children,  under  which  the  eldest  son  takes  the 
land,  a   power  is   given  of  appointing  portions   to  younger 

(c)  Sug.,  Pow.  273,  274. 

{d)  Ibid,  367 ;  Jle  Harding,  1894,  3  Ch.  815,  68  L.  J.  Ch.  725,  71  L.  T.  269. 

(e)  Ilnd,  369. 

(/)  Ibid.  369,  377. 

(g)  Ibid,  603. 

(A)  UoehUy  v.  Mawbey,  1  Yes.  142,  150. 

M 
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children,  a  younger  child  who  eventnally  becomes  the  eldest 
by  survivorship,  and,  as  such,  is  entitled  to  the  land,  cannot, 
in  general,  take  a  portion  under  the  power,  as  having  been 
originally  an  object  of  it  (i). 

An  appointment  in  excess  of  a  power,  i.e.y  which  extends 
beyond  the  limits  of  the  power,  is  wholly  void,  unless  the 
excess  can  be  distinguished  from  the  rest  of  the  appointment. 
Where  the  excess  can  be  so  separated,  the  appointment  is  void 
only  to  the  extent  of  the  excess  (/).  Thus,  under  a  power  to 
appoint  an  estate  of  specified  extent,  an  appointment  of  any 
other  estate,  whether  greater  or  less,  would  be  entirely  void  (A); 
except  that,  under  a  power  to  lease  for  a  certain  term  of  years, 
a  lease  for  a  longer  term  has  been  held,  in  equity,  to  be  void 
for  the  excess  only»  and  to  take  effect  as  an  execution  of  the 
power  for  the  term  authorised  thereby  (I). 

An  appointment  to  persons,  some  only  of  whom  are  objects 
of  the  power,  is,  in  general,  void  only  where  the  shares  or 
interests  intended  to  be  appointed  to  the  objects  of  the  power 
cannot  be  ascertained,  or  are  not  within  the  scope  of  the 
power ;  for  if  these  can  be  ascertained,  and  are  such  as  the 
power  authorises,  the  excess  alone  will  be  void  {m).  An  ap- 
pointment by  will  to  an  object  of  the  power  for  life,  with 
remainder  in  tail  to  his  child  or  children,  who  are  not  objects 
of  the  power,  will  be  construed,  cy  pris,  as  a  gift  of  an  estate 
tail  to  the  object  of  the  power  (n). 

If  an  appointment  be  made,  with  a  direction,  not  author- 
ised by  the  terms  of  the  power,  that  the  land  shall  be  settled 
in  a  certain  manner,  the  direction,  in  general,  is  void,  and  the 
appointment  is  absolute  (o).  And  so,  if,  under  a  power  to 
appoint  to  a  married  woman,  an  appointment  be  made  to  her, 
with  a  restraint  on  anticipation,  the  restraint  is  void,  and  the 
appointment  is  absolute  ( j9).  But  where,  under  a  power  to 
appoint  an  estate,  an  appointment  is  made  to  a  trustee,  in 
trust  for  the  objects  of  the  power,  or  to  a  trustee,  upon  trust 
to  sell  the  estate  and  divide  the  proceeds  among  the  objects  of 


(t)  8ng.,  Pow.  678-9 ;  Ckadwiek  v.  DoUman^  2  Vern.  528 ;  CoOintfWood  v. 
Stanhope,  L.  R.  4  H.  L.  43,  17  W.  R.  537. 

ii)  Sog.,  Pow.  498 ;  see  Carr  v.  Aikinatm,  L.  R.  14  Eq.  397.  26  L.  T.  680, 
20  W.  R.  620;  WiUianuon  v.  Farwell,  35  Ch.  D.  128,  56  L.  J.  Ch.  645,  56 
L.  T.  824. 

(k)  2  Prest.  Abstr.  272 ;  JU  Porter*s  SeUlemmt,  45  Ch.  D.  179,  59  L.  J.  Ch. 
595,  63  L.  T.  431. 

(l)  Snsr.,  Pow.  519 ;  Oamphdl  v.  Leaeh,  Amb.  740. 

(m)  Sag.,  Pow.  c.  10,  s.  1. 

(n)  Pitt  y.  Jack9on^  2  Bro.  C.  C.  51 ;  Sug.,  Pow.  499;  c/.  Re  Riting,  1904, 
1  Ch.  533. 

(o)  Sug.,  Pow.  516. 

(p)  Ffy  V.  Capper,  Kay  163. 
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the  power,  the  appointment  is  valid,  as  being,  substantially, 
within  the  terms  of  the  power  (q). 

Formerly,  under  a  power  to  appoint  to  a  class  of  persons  Non-exclusive 
(as  the  children  of  the  donee),  an  appointment  could  not  beP?^®'.?*^*®"^*" 
made  to  one  or  some  only  of  the  objects  of  the  power,  to  the  i^^t^/"  ^^ 
exclusion  of  any  of  them;  unless  such  an  appointment  was 
expressly  authorised  by  the  terms  of  the  power  (r).      And, 
originally,  it  was  requisite  that  the  share  of  each  of  the  ap- 
pointees should  be  more  than  a  merely  nominal  share.     The 
latter  requirement  was  abolished  by  the  Act  1  Will.  IV.,  c.  46 
(1830);  and  by  the  Powers  of  Appointment  Act,  1874  (c.  37), 
the  inclusion  of  each  of  the  objects  of  the  power,  in  any 
appointment  made  since  the  passing  of  that  Act,  is  rendered 
unnecessary.     The  Act  enacts  that  every  such  appointment, 
made  in  the  exercise  of  any  power  to  appoint  among  several 
objects,  shall  be  valid,  notwithstanding  that  any  one  or  more 
of  the  objects  shall  not  thereby,  or  in  default  of  appointment, 
take  a  share,  or  shares,  of  the  property  subject  to  such  power. 
But  the  Act  also  enacts  that  a  provision  in  an  instrument 
creating  a  power,  which   shall   declare  the   amount,  or  the 
share  or  shares,  from  which  no  object  of  the  power  shall  be 
excluded,  or  some  one  or  more  object  or  objects  of  the  power 
shall  not  be  excluded,  shall  not  be  affected  by  the  Act    The 
exclusion  of  an  object  of  the  power,  in  case  of  the  power  being 
exercised,  may  therefore  be  prevented  by  the  share,  or  the 
least  share,  to  be  taken  by  him  in  that  event,  being  specified 
in  the  instrument  creating  the  power. 

It  is  a  rule  of  equity,  that  a  special  power  is  to  be  exercised  Frauds  on 
exclusively  for  the  end  or  purpose  for  which  it  was  created ;  P^^®"* 
according  to  the  true  meaning  of  the  terms  of  the  power. 
If  the  appointment  is  made  for  any  purpose  that  is  not  within 
the  scope  of  the  power,  it  is  liable  to  be  set  aside  as  a  fraud 
upon  the  power ;  even  though  such  purpose  is  not  stated  in 
the  instrument  by  which  the  appointment  is  made,  and  the 
appointment  is,  literally,  within  the  terms  of  the  power — as 
where  an  appointment  is  made  to  an  object  of  the  power,  upon 
a  contract  or  condition,  or  even  a  mere  understanding,  that 
the  appointor  is  to  receive  some  benefit  from  the  appointee, 
by  reason,  or  in  consideration,  of  the  appointment;  as  some 
part  of  the  thing  appointed,  or  a  sum  of  money,  or  the  release 
of  a  claim.  And  an  appointment  may  be  invalid,  as  being  a 
fraud  on  the  power,  although  no  benefit  to  the  appointor  be 
intended ;  as  where  it  is  agreed  that  the  appointee  (an  object 
of  the  power)  shall  make  a  settlement  of  the  subject-matter 

(q)  Sag.,  Pow.  405-407 ;  KenvooHhy  v.  BtUe,  6  Ves?  793 ;  Be  Tyuen,  1894, 
1  Ch.  56,  63  L.  J.  Ch.  114,  69  L.  T.  689  ;  JSs  Paget,  1898,  1  Cb.  290,  67  L.  J. 
Ch.  151,  78  L.  T.  72. 

(r)  Sag,,  Pow.  c.  8,  8.  6. 
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appointed,  or  of  some  interest  in  it,  on  persons  who  are  not 
objects  of  the  power;  for  the  motive  which  dictated  the  ap- 
pointment is  not  material  (s).  It  has  been  held,  however,  that 
where,  on  an  appointment  to  an  object  of  the  power,  a  con- 
temporaneous settlement  is  made  by  him  on  persons  who  are 
not  objects  of  the  power,  the  appointment  is  valid,  even 
though  the  appointment  and  settlement  be  contained  in  the 
same  instrument;  if  it  does  not  appear  that  the  settlement 
was  made  in  pursuance  of  a  prior  bargain  between  the 
parties  (t), 

A  covenant  by  the  donee  of  a  special  power  to  make  a 
specified  appointment,  has  been  held  to  be  void,  if  the  power 
is  exercisable  by  will  only  (u). 


Death  of 
donee  or 
person  to 
consent. 


Modes  of.  Determination. — An   appointment   which    disposes  abso- 

Exercise  of.     lutely  of  the  whole  estate  or  interest  subject  to  the  power, 
power.  ^^^  reserves  no  power  of  revocation,  or  of  revocation  and  new 

appointment,  extinguishes  the  power  (i;).  But,  as  has  been 
seen  (p.  177),  a  power  is  not  extinguished  by  partial  exe- 
cution. 

As  has  been  seen  (p.  174),  a  power  of  appointment  deter- 
mines with  the  death  of  the  person  in  whom  it  is  vested,  unless 
it  expressly  extends  to  his  successors.  And  if  a  power  is  exer- 
cisable only  with  the  consent  of  a  person,  it  is  determined  by 
that  person's  death  before  the  exercise  of  the  power,  and  with- 
out having  consented  thereto  (w). 
Lapse  of  time.  If  a  power  is  exercisable  only  within  a  prescribed  period 
of  time,  it  is,  of  course,  determined  on  the  expiration  of  that 
time. — Where  a  power  of  sale  over  land,  or  other  like  power,  is 
given  to  trustees,  and  the  time  within  which  the  power  is  to 
be  exercised  is  not  expressly  prescribed,  the  power,  if  valid 
under  the  law  as  to  perpetuities  (see  p.  287),  continues  so  long 
as  it  is  required  to  enable  the  trustees,  as  donees  of  the  power, 
to  carry  out  the  donor  s  intention,  as  indicated  in  the  instru- 
ment by  which  the  power  was  given ;  unless  the  power  be  pre- 
viously extinguished  by  the  election  of  every  person  who  has 
any  beneficial  interest  in  the  land,  whether  vested  or  contingent, 


(«)  Sug.,  Pow.  c.  12,  s.  2 ;  Far  well,  Pow.  403-439,  and  cases  there  cited : 
Aleyn  ▼.  Bdeliier,  1  Eden  132 ;  S.C.,  and  notes,  2  L.  C.  Eq.  308 ;  Topham  v. 
Duie  ofPorUand,  11  H.  L.  C.  32 ;  iZc  PerhtM,  1893, 1  Ch.  283,  62  L.  J.  Ch.  531, 
67  L.  T.  743. 

(()  Sag.,  Pow.  670 ;  Bvriey  v.  BirUy,  25  Beav.  299 ;  In  re  ChueU,  19  Beav. 
629. 

{u)  JU  Bradskaw,  1902,  1  Ch.  486,  71  L.  J.  Ch.  230,  86  L.  T.  263. 

{v)  Re  Hancock,  1896.  2  Ch.  173,  65  L.  J.  Ch.  690,  74  L.  T.  668 ;  Foakea  v. 
Jaektan,  1900, 1  Ch.  807,  69  L.  J.  Ch.  352,  83  L.  T.  26. 

{w)  Sug.,  Pow.  252 ;  Be  Harris,  Fiizray  v.  HarrU,  1891,  W.  N.  76. 
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that  the  power  shall  not  be  exercised,  where  every  such  person 
is  8ui  jui*i8  (x).  .        . 

If  the  donee  of  a  power  of  appointment  has  also  an  estate  Alienation  of 
in  the  land,  and  the  power  is  appendant,  or  appurtenant,  to  the  ®****®  y^**®"* 
donee's  estate — in  other  words,  if  the  power  is  such  that  any  appendant  or 
appointment  thereunder  must  necessarily  take  effect  out  of  the  appurtenant, 
estate  (y) ;  as  in  the  case  of  a  limitation  to  such  uses  as  A. 
shall  appoint,  and,  until  appointment,  to  the  use  of  A.  and  his 
heirs — an  alienation  by  the  donee,  by  virtue  of  his  estate,  pre- 
vents any  subsequent  exercise  of  the  power  in  derogation  of  the 
estate  comprised  in  the  alienation  (z).     Thus,  if  A.,  in  the 
above  example,  grants  the  fee,  as  owner  thereof,  the  power  is 
extinguished.     But  if  the  estate  of  the  donee  of  the  power 
does  not  comprise  the  whole  interest  subject  to  the  power  (as 
if  he  be  tenant  for  life,  and  the  power  extends  to  the  fee)  the 
alienation  of  his  estate  does  not  prevent  the  subsequent  exercise 
by  him  of  the  power,  provided  it  be  not  exercised  in  derogation 
of  the  previous  alienation  ;  and  it  may  therefore  be  exercised 
with  the  consent  of  the  alienee  (a). 

Where,  however,  the  power  is  a  power  collateral,  or  in  Distinction 
gross — that  is,  where  it  is  such  that  the  estate  (if  any)  of  the  7^^^  SeTi  or 
donee  would  not  be  affected  by  an  exercise  of  the  power ;  as  in  ^^  ^^^^ 
the  case  of  a  limitation  to  a  person  for  his  life,  with  a  power  of 
appointment  to  his  children  after  his  death  (5)— the  alienation 
of  the  donee's  estate  does  not  restrict  the  subsequent  exercise 
of  the  power  (c). 

The  donee  of  a  power  may  extinguish  it,  by  releasing  it  to  Release  of 
a  person  having  an  estate  or  interest  in  the  land  that  is  subject  po^^Jf- 
to  the  power.  And  a  covenant  not  to  exercise  the  power  will, 
in  equity,  have  the  effect  of  a  release  (d).  Prior  to  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  a  power 
simply  collateral  could  not  be  released  (e) ;  but  that  Act  pro- 
vided that  the  donee  of  any  power,  whether  coupled  with  an 

{x)  Peters  v.  Lewes  cmd  Ea^  Orinttead  Ry.  Co,,  16  Ch.  D.  703,  18  Ch.  D.  429, 
50  L.  J.  Ch.  839,  45  L.  T.  234 ;  ife  CoUon's  Trustees  and  School  Board  for 
London,  19  Ch.  D.  624,  61  L.  J.  Ch.  514,  46  L.  T.  813 ;  He  Dyson  and  Fowke, 
1896,  2  Ch.  720,  66  L.  J.  Ch.  791,  74  L.  T.  759;  Re  Jump,  1903,  1  Ch.  129, 
72  L.  J.  Ch.  16,  87  L.  T.  602, 

iy)  See  Sag.,  Pow.  46,  47. 

(z)  Ibid.  57. 

(a)  Alexander  ▼.  MUls,  L.  R.  6  Ch.  124,  40  L.  J.  Ch.  73,  24  L.  T.  206; 
Hardaker  v.  Moorhouse,  26  Ch.  D.  417,  53  L.  J.  Ch.  713,  50  L.  T.  554. 

(6)  Sag.,  Pow.  46,  47.  A  power  is  also  called  *  collateral'  or  'in  gross,* 
wlien  the  donee  of  the  power  has  no  estate  or  interest  in  the  land.  And  if 
it  he  a  power  that  he  cannot  exercise  for  his  own  benefit,  it  is  sometimes 
called  a  power  '  simply  collateral.' — Ibid. 

(e)  Bug.,  Pow.  79. 

{d)  Ibid,  82,  83. 

(e)  Ibid.  49,  82 ;  Palmer  v.  Loeke,  15  Ch.  D.  294,  50  L.  J.  Ch.  113,  43  L.  T.  454. 
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interest  or  not,  might  by  deed  release,  or  contract  not  to  exer- 
cise, the  power  (s.  52).  The  fact  that  the  donee  of  a  special 
power  of  appointment  is  himself  benefited  by  his  release  of  the 
power  will  not  make  the  release  invalid ;  for  snch  a  release  is 
not  subject  to  the  roles  as  to  frauds  on  powers,  applicable  to 
appointmetits  (/).  Bat  a  power  that  is  exercisable  in  fulfilment 
of  a  trnst,  or  other  legal  duty,  cannot  be  released  under  the 
enactment  above  mentioned,  or  otherwise  {g). 
Dwclaimerof  The  Conveyancing  Act,  1882  (c.  39),  provides  that  the 
power.  donee  of  any  power,  whether  coupled  with  an  interest  or  not, 

may,  by  deed,  disclaim  the  power,  and  shall  thereupon  be  in- 
capable of  exercising  the  power.  In  case,  however,  of  such 
disclaimer  by  any  one  of  joint  donees  of  a  power,  the  other 
donees  or  donee,  or  the  survivors  or  survivor  of  the  other 
donees,  may,  under  the  Act,  exercise  the  power,  unless  the 
contrary  is  expressed  in  the  instrument  creating  the  power 
(s.  6). 
Acquisition  of  If,  subsequently  to  the  creation  of  a  power  over  land,  the 
estate.  donee  acquires  an  estate  in  fee  simple  in  the  land,  the  power, 

it  seems,  is  extinguished  {h). 

if)  JU  Baddiffe,  1892,  1  Ch.  227,  61  L.  J.  Ch.  186,  66  L.  T.  363  ;  J^  Some*, 
1896,  1  Ch.  250,  65  L.  J.  Ch.  262,  74  L.  T.  49. 

{g)  Re  E^re,  49  L.  T.  269;  Saul  v.  Paitinaon,  55  L.  J.  Cb.  831,  54  L.  T.  670, 
34  W.  R.  561. 

(A)  Cron  v.  Hudwn,  3  Bro.  C.  C.  30.    Bat  see  Sag.,  Pow.  98. 


CHAPTER  IL 
RIGHTS   OF   CREDITORS. 

The  rights  of  creditors,  as  snch,  in  the  lands  of  their  debtors,  Different 
comprise  rights  under  mortgages,  charges,    and   liens ;   and  ^}^^*  "^ 
rights  in  respect  of  judgment  debts,  Crown  debts,  and  debts  ^  ^ 
of  deceased  persons  (a). 

Sect.  L — Kights  under  Mortgages. 

DejQxiition. — A  mortgage  of  land  may  be  defined  as  the  Mortgage 
transfer,  express  or  implied,  of  an  estate  or  interest  in  land,  <l«fix^^- 
as  a  security,  merely,  for  the  payment  of  money  dne,  or  to 
become  due,  to  the  person  to  whom  the  security  is  given. 

Mortgages  are  distinguished  as  either  legal  or  equitable.  Mortgages  are 
Where  a  mortgage  of  land  is  made  by  transfer  to  the  mort-  ^^  ®'  ®^°**" 
gagee  of  the  legal  estate  or  interest  in  the  land,  the  security  is 
called  a  legal  mortgage.  Where  the  effect  of  the  mortgage  is 
to  vest  in  the  mortgagee  a  merely  equitable  estate  or  interest 
in  the  land,  the  security,  in  whatever  form  made,  is  properly 
termed  an  equitable  mortgage  (&);  though  that  term  is 
commonly  used  in  a  special  sense,  as  meaning  an  informal 
mortgage,  whereby  an  equitable  interest  is  vested  in  the 
mortgagee  (see  p.  193). — The  distinction  between  legal  and 
equitable  mortgages  is  important,  as  will  be  seen,  with  refer- 
ence both  to  the  creation  of  the  security,  and  to  the  rights 
and  remedies  of  the  mortgagee. 

Arranfirement  of  Topics. — ^Mortgages  are  here  considered 
with  reference  to  (1)  the  mortgagor's  estate  or  interest,  subject 
to  the  mortgage;  (2)  the  modes  of  creation  of  mortgages; 
(3)  the  rights  of  the  mortgagee ;  (4)  the  determination  of  the 
security  (bb). 

(a)  The  lights  of  crediton  under  bankraptcies  do  not  fall  under  this  head, 
since,  on  buikmptcy,  the  land  ceases  to  be  the  debtor's,  and  passes  to  the 
trustees  for  the  creditors.    See  poU,  pt.  3,  ch.  9. 

(6)  Miller,  Bq.  Mortg.  1 ;  Fisher,  Mortg.  49. 

(66)  Mortgages  by  registered  charge,  of  land  reg^istered  under  the  Land  Trans- 
fer Acts,  1876  and  1897,  are  considered  in  a  lat^  chapter ;  see  pp.  494-497. 
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Ordinary 
form. 


Vivum 
vadiunu 


Mortuum 
vadium. 


Its  introduc- 
tion. 


(1)  MortgrafiTor's  Estate  or  Interest. — Mortgage  at  Common 
Law, — The  rights  and  duties  of  the  parties  to  a  mortgage  are 
regulated  chiefly  by  the  rules  of  equity,  which,  in  a  great 
measure,  supersede  the  principles  of  the  common  law  applicable 
to  legal  mortgages,  and  also  give  validity  to  equitable  mort* 
gages.  Under  the  early  common  law,  a  mortgage  was  usually 
a  transfer  of  the  debtor's  estate  to  the  creditor,  subject  to  a 
condition  that  if  the  debt,  with  the  interest  due  thereon,  were 
paid  on  a  day  named,  the  debtor  should  be  entitled  to  re-enter, 
and  resume  his  former  estate ;  but  that  if  the  sum  were  not 
paid  on  that  day,  the  estate  transferred  to  the  mortgagee 
should  become  absolute,  i.«.,  free  from  the  condition  (c). 

The  common  law,  however,  recognised  certain  forms  of 
mortgage  under  which  the  debtor  was  not  liable  to  lose  his 
estate.  These  were  the  vivum  vadium,  a  transfer  of  the  estate 
to  the  creditor,  to  be  held  by  him  until,  out  of  the  profits  of 
the  land,  he  had  satisfied  himself  his  debt,  whereupon  the 
debtor  might  re-enter  {d);  and  a  transfer-:-which  seems  to 
have  been  called  mortuum  vadium  (e) — under  which  the 
creditor  held  the  land  until  the  debtor  paid  the  sum  due,  and 
had  not  to  account  for  the  profits  of  the  land.  These  forms  of 
mortgage  were  superseded  by  the  conditional  conveyance  above 
described,  and  have  long  been  obsolete ;  except  as  regards  a 
form  of  security  called  a  Welsh  mortgage,  which  is  similar,  in 
effect,  to  the  early  mortuum  vadium ;  and  this  has  seldom 
been  used  (/). 

Equity  of  Redemption. — The  mortgagor's  liability  to  absolute 
forfeiture  of  his  estate,  under  a  mortgage  in  the  ordinary  form, 
being  found  inconvenient,  a  remedy  was,  in  course  of  time, 
introduced  by  the  Court  of  Chancery.  The  Court  established 
the  rule  that,  notwithstanding  default  in  payment  on  the  day 
named,  and  the  consequent  forfeiture  at  law,  the  mortgagor 
should,  in  equity,  retain  the  right  of  redemption  of  the  estate ; 
or,  in  other  words,  should  continue  entitled  to  have  the  estate 
re-vested  in  him,  on  payment  of  the  sum  due.  This  remedy 
(which  was  granted  by  the  Court  in  the  exercise  of  its  general 
jurisdiction  to  relieve  against  forfeitures  at  law)  was  based  on 
the  principle  that  a  mortgage  was  intended  merely  as  a  pledge, 
or  security,  for  a  debt  {g), 

(e)  Litt.  s.  332  ;  1  Robbinn,  Mortg.  3,  4. 

(d)  Co.  Litt.  205  a ;  1  Robbins,  Mortg.  1. 

(e)  See  Glanville,  lib.  10,  o.  6.  Littleton,  however  (8.  332),  uses  the  term 
mortuum  vadium  as  meaning  the  ordinary  mortgage  by  conditional  con> 
veyance. 

(/)  As  to  this  secarity,  see  1  Robbins,  Mortg.  c.  3 ;  Fisher,  Mortg.  7. 

[g)  See  Langford  ▼.  Barnard,  TothUl  199  (37  Eiiz.)  ;  Emmanud  ColUge  v. 
j:%an»,  1  Cb.  Rep.  10(1  Charles  I.). 


RIGHTS   OF  CREDITORS.  185 

The  equitable  right  of  redemption,  thus  established,  is  an  An  essential 
essential  incident  of  a  mortgage.     Jlven  where  the  instrument  ""c'dent  of 
of  transfer  contains  no  provision  for  the  redemption  of  the  ^^^  ^*^** 
estate,  and  is  in  form  an  absolute  conveyance,  evidence  will  be 
admissible  to  prove  that  it  was  intended  as  a  security  only,  so 
as  to   entitle  the   mortgagor  to  redeem  (A).     Moreover,  the 
right  of  redemption  cannot  be  res'tricted  by  any  stipulation  in 
the  mortgage  instrument,  to  the  effect  that  the  mortgage  shall 
be  redeemable  only  within  a  certain  time,  or  only  by  a  certain 
person  or  class  of  persons — as  by  the  mortgagor  alone,  or  the 
mortgagor   and  the   heirs  of .  his  body,  only  ;    for   any  such 
stipulation  is  void.     To  these  qualities  of  the  equity  of  redemp- 
tion, the  maxim  '  once  a  mortgage  always  a  mortgage '  refers  (r). 

On  the  other  hand,  a  stipulation  to  the  effect  that,  the  Modifications 
mortgage  shall  not  be  redeemed  within  a  certain  time,  e.g,,  five  ^f,  where 
years,  is  valid,  whether  or  not  it  be  accompanied  by  a  stipula- 
tion precluding  enforcement  of  the  security  by  the  mortgagee 
within  that  period  (j).  And  such  a  stipulation,  it  seems,  may 
be  valid  in  a  mortgage  of  a  lease  for  years,  although  its  effect 
is  to  render  the  mortgage  irredeemable  before  the  expiration 
of  the  lease  (k).  The  object  of  the  security,  moreover,  may  be 
such,  as  to  render  redemption  within  an  ascertainable  period 
impossible ;  as  where  a  mortgage  is  given  to  secure  payment 
of  a  life  annuity  (/).  And  though  any  provision  in  the  mort- 
f^rage  instrument  for  the  acquisition  of  the  ownership  of  the 
land  by  the  mortgagee,  in  some  event,  is  void  (m),  there  may  be 
a  subsequent  purchase  of  the  mortgagor's  interest  in  the  land 
by  the  mortgagee  (n) ;  or  a  release  of  the  equity  of  redemption 
by  the  mortgagor  to  the  mortgagee,  which  (if  not  otherwise 
unfair)  may  be  in  consideration  of  the  moitgage  debt  only  (o). 

The  right  of  redemption  of  a  mortgage  is  limited,  moreover,  Limits  to 
in  various  ways  by  law.     Thus,  at  any  time   after  the  day  ^f^^^  ^^  ^y 
named  for  payment,  the  mortgagee  may  take  proceedings  for  ^^' 
foreclosure  of  the  mortgage,  i.e.y  to  have  the  equity  of  redemp- 

(A)  Maxtoell  v.  Mountaeute,  Prec.  Ch.  526  ;  Langton  v.  IFoHon,  5  Beav.  9 ; 
Douglas  v.  Ctdverwdl,  3  Giff.  251. 

(i)  Howard  v,  Harria,  1  Vern.  82,  2  L.  C.  Eq.  11 ;  per  Lord  Eldon  in  SeUm  v. 
Slade,  7  Ves,  266,  273,  2  L.  C.  Bq.  475;  Sait  v.  Marquess  of  Northampton,  1892, 
A.  0.  1,  61  L.  J.  Ch.  49,  65  L,  T.  765. 

(j)  1  RobbiDs,  Mortg.  136. 

{k)  Santley  v.   Wilde,  1899,  2  Ch.  474,  68  L.  J.  Ch.  681,  81  L.  T.  393;  com- 
mented  on  in  Noakes  v.  Riee,  1902,  A.  C.  24,  71  L.  J.  Ch.  139,  86  L.  T.  62. 
{I)  Fleming  v.  Sdfy  8  D.  M.  &  G.  997,  1024. 
(m)  Salt  ▼.  Marquess  of  Northampton,  sup.  note  (»). 

(n)  Reeve  v.  LisU,  1902,  A.  C.  461,  71  L.  J.  Ch.  468,  87  L.  T.  .S08;  Jarrah 
Timber  and  Wood  Paving  Corpn.,  Ld,  v.  Samuel,  1903,  2  Ch.  1  ;  affd.  H.  L.  W.  N. 
1904.  p.  110. 

(o)  Melbourne  Banking  Corporation  v.  Brougham,  7  App.  Cas.  307,  51  L.  J. 
P.  C.  65,  46  U  T.  603. 
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tion  barred,  on  failure  of  payment  by  the  mortgagor  within 
a  specified  time  (p.  205).  Again,  the  mortgagee  may  be 
entitled,  in  certain  events,  to  sell  the  mortgaged  estate ;  and 
nnless  the  mortgagor  redeems  before  such  s^e,  the  right  of 
redemption  is  lost  (p.  202).  And  again,  under  the  Heal 
Property  Limitation  Act,  1874  (c.  57),  s.  7,  where  a  mortgagee 
has  possession  of  the  mortgaged  land  for  a  period  of  twelve 
years,  without  giving,  during  that  period,  a  written  acknow- 
ledgment of  the  mortgagor's  right  to  redeem,  the  equity  of 
redemption  is  extinguished  (/?).  Also,  under  the  statute  4  & 
5  Wm.  &  Mary  (1692),  c.  16,  s.  3,  a  mortgagor  may  lose  his 
equity  of  redemption,  by  omitting  to  inform  the  mortgagee  of 
a  prior  mortgage,  or  other  incumbrance,  affecting  the  land  (q). 
Mortgagor  has  The  mortgagor,  by  virtue  of  his  right  of  redemption,  has  an 
*"tato*^**^^^  equitable  estate  in  the  mortgaged  land,  corresponding  to  his 
original  estate ;  or,  in  other  words,  he  retains,  in  equity,  the 
ownership  of  the  land  (r),  subject  only  to  the  rights  of  the  mort- 
gagee. This  equitable  estate  is  alienable,  either  absolutely,  or 
by  way  of  second,  or  subsequent,  mortgage  of  the  land ;  and  it 
devolves,  on  the  mortgagor's  death,  in  the  same  manner  as  if 
the  land  were  not  subject  to  the  mortgage ;  unless,  indeed,  an 
intention  to  alter  the  course  of  devolution  of  the  estate  is  shown 
in  the  mortgage  instrument  (s).  Where,  however,  a  tenant  in 
tail  of  land  mortgages  the  land,  by  deed  enrolled  under  the 
Fines  and  Recoveries  Act,  1833  (c.  74),  the  mortgage  is,  to  the 
extent  of  the  estate  created  thereby  (unless  it  be  an  estate  pur 
autre  vie  or  for  years),  an  absolute  bar  of  the  entail,  in  equity 
as  well  as  at  law  (s.  21). 
Who  may  A  mortgage  may  be  redeemed  by  any  person  who  has  an 

redeem.  interest  in  the  equity  of  redemption  (t).     Hence,  where  land  is 

subject  to  successive  mortgages,  a  second  or  subsequent  mort- 
gagee may  redeem  any  prior  mortgage ;  while  he  is  himself 
liable  to  be  redeemed  by  a  mortgagee  subsequent  to  him ;  and 
the  mortgagor  has  the  ultimate  right  of  redemption  (u). 
Mortgagor's  Alienation  of  the  equity  of  redemption  by  the  mortgagor 

poBition  after  (Joes  not,  of  coursc,  put  an  end  to  his  personal  liability  to  the 
lenatioD.       mortgagee,  for  payment  of  the  mortgage  debt.    The  alienee  of 

(p)  Kinsman  v.  House,  17  Ch.  D.  104,  60  L.  J.  Ch.  486,  44  L.  T.  6d7 ;  aod  see 
postf  p.  423. 

iq)  As  to  special  provisionB  of  the  Bankruptcy  Act,  1883,  barring  redemp- 
tion of  mortgaged  property  of  bankrnpt,  see  post,  p.  437. 

(r)  Cashome  v.  Scarfe,  1  Atk.  603,  2  L.  0.  Eq.  6. 

(f)  2  pt.  2  Davidson,  Coiiv.  p.  38 ;  Plowden  v.  HydSy  2  De  O.  M.  At  G.  684 ; 
Re  BetUyiCs  Trust  Estates,  L.  R  12  Eq.  653,  19  W.  R.  1052 ;  Plomley  v.  FeUo^ 
14  App.  Cas.  61,  58  L.  J.  P.  C.  50.  60  L.  T.  193. 

(0  CaAome  v.  Scarf e,  1  At  k.  603,  2  L.  C.  Eq.  6 ;  Pearee  v.  Morris,  L.  R.  5  Ch. 
App.  227,  39  L.  J.  Ch.  842,  22  L.  T.  190. 

(u)  See  Robbins,  Mortg.  ch.  38,  s.  1. 
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the  equity  of  redemption,  on  the  other  hand,  incurs  no  personal 
liability  to  the  mortgagee ;  but  he  is  bound  to  indemnify  the 
mortgagor  against  his  personal  liability  (v).  And  if  the  mort- 
gagee claims  payment  of  the  mortgage  debt  by  the  mortgagor, 
after  the  latter  has  alienated  the  equity  of  redemption,  the 
mortgagor  may  redeem  the  mortgage.  He  will  then  hold  the 
estate,  subject  to  redemption  by  the  alienee  of  the  equity  of 
redemption  (w). 

Formerly,  the  person  to  whom  the  mortgagor's  equity  of  Incidence  t>f 
redemption  passed  on  the  death  of  the  latter,  was  entitled,  in  ™^j*^^*®**^ 
that  event,  to  have  the  mortgage  debt  discharged  out  of  such  mortgagor, 
part  of  the  deceased  mortgagor's  estate  as  was  applicable  (in 
priority  to  the  equity  of  redemption)  in  payment  of  his  general 
debts  (p.  377),  and  thus  to  free  the  mortgaged  land  from  the  debt ; 
except  in  certain  cases,  and  unless  the  deceased  had  signified 
an  intention  that  the  burden  of  the  debt  should  be  borne  by 
the  mortgaged  estate  (x).  But  this  rule  was  altered  by  the 
Beal  Estate  Charges  Act,  1854  (c.  113)— commonly  called  Locke  Locke  King's 
King's  Act — which  provided,  in  effect,  that  on  the  death,  after  ^^ 
the  31st  December,  1854,  of  the  owner  of  land  or  other  here- 
ditaments, subject  fo  a  mortgage,  without  having,  by  will,  deed, 
or  other  document,  signified  a  contrary  intention,  the  heir  or 
devisee  of  the  mortgaged  land  or  hereditaments  should  not  be 
entitled  to  have  the  mortgage  debt  discharged  out  of  the  per- 
sonal estate,  or  any  other  real  estate,  of  the  deceased ;  and  that 
the  mortgaged  lands  or  hereditaments  should,  as  between  the 
different  persons  claiming  under  the  deceased,  be  primarily 
liable  to  the  payment  of  the  mortgage  debt,  every  part,  accord- 
ing to  its  value,  bearing  a  proportionate  part  of  the  debt 
charged  on  the  whole  (qdx)  ;  with  a  proviso  that  the  Act  should 
not  affect  any  right  of  the  mortgagee  to  obtain  payment  of  the 
mortgage  debt  out  of  the  personal  estate  of  the  deceased,  or 
otherwise ;  and  that  it  should  not  affect  the  rights  of  a  person 
claiming  under  a  will,  deed,  or  other  document  made  before 
the  1st  January,  1885. 

This  Act  has  been  amended,  in  certain  points,  by  two  later  Amendment 
statutes ;  one  of  which,  the  Real  ^Estates  Charges  Act,  1867  -^^^ 
(c.  69),  has  provided  that,  in  the  construction  of  the  will  of  a 
person  dying  after  the  31st  December,  1867,  a  general  direction 
for  payment  of  his  debts  out  of  his  personal  estate  shall  not  be 
deemed  a  declaration  of  a  contrary  intention  under  the  former 

{v)  Waring  v.  Ward,  7  Ves.  337 ;  JU  £rrington,  1894,  1  Q.  B.  11, 69  L.  T.  766. 

(w)  Palmer  ▼.  Hendrxt,  27  Beav.  349 ;  Kinmaird  v.  TroUope,  39  Ch.  D.  636, 
57  L.  J.  Ch.  906,  59  L.  T.  433. 

[x)  See  Ancaaier  v.  Mayer,  1  Bro.  C.  C.  454 ;  S.C,  and  notes  thereto,  1  L.  C. 
Eq.  1. 

{aac)  See  Re  £ar<m  Ketmiigton,  1902,  1  Ch.  203,  71  I^  J.  Ch.  170  85  L.  T. 
577. 


188  THE  LAW  OF  PROPERTY  IN  LAND. 

Act,  unless  there  be  further  words  expressly,  or  by  necessary 
implication,  referring  to  all  or  some  of  the  testator's  debts  or 
debt,  charged  by  way  of  mortgage  on  any  part  of  his  real  estate 
(s.  1)  (y).  The  other  later  statute,  the  Real  Estates  Charges 
Act,  1877  (c.  34),  has  extended  the  original  Act  and  the  last- 
mentioned  Act  (in  the  case  of  a  person  dying  after  the  31st 
December,  1877)  to  any  mortgaged  land,  or  other  heredita- 
ments, of  any  tenure  ;  thus  bringing  leaseholds  for  years  within 
the  Acts  (2).  It  has  also  provided  that  a  contrary  intention, 
within  the  meaning  of  the  Acts,  shall  not  be  deemed  to  be 
signified  by  a  charge,  or  direction  for  payment,  of  debts,  on  or  out 
of  residuary  real  and  personal  estate,  or  residuary  real  estate  (a). 
The  term  *  mortgage/  in  these  Acts,  includes  a  charge,  or  other 
like  security,  on  land  (b). — ^A  charge  created  by  a  deceased 
tenant  in  tail,  and  binding  the  estate  after  his  death,  is  not 
within  the  Acts  (c). 

In  eqnity.  Mortgagor*8  Rights  of  Use  and  EnjoyTiunt, — Since  the  mort- 

gagor is,  in  equity,  the  owner  of  the  mortgaged  land,  he  may, 
so  long  as  he  continues  in  possession  of  it  {d),  take  the  rents 
and  proHts,  without  accounting  for  them  to  the  mortgagee 
(e) ;  and  he  is  not  liable,  in  general,  for  waste,  unless  the  secu- 
rity thereby  becomes  insufficient  in  value  (/).  But  it  seems 
that  he  may  not  remove  fixtures  annexed  to  the  mortgaged  land 
or  buildings,  without  the  mortgagee's  permission  {g). 
UiK  position  at  By  the  common  law,  on  the  other  hand,  the  position  of  a 
common  law.  mortgagor,  remaining  in  possession  after  making  a  legal  mort- 
gage of  the  land,  is  merely  that  of  an  occupier  holding  at  the 
will  of  the  mortgagee ;  unless  (as  sometimes  occurs)  it  has  been 
expressly  agreed  that  the  mortgagor  shall  retain  possession  for 
a  fixed  period — as,  until  default  in  payment  of  the  mortgage 
money  or  interest;  in  which  case,  it  seems,  he  holds  as  the 
mortgagee's  tenant  for  that  period  Qi).     And,  unless  the  mprt- 

(y)  Re  Fleck,  37  Ch.  D.  677,  67  L.  J.  Ch.  943,  58  L.  T.  624. 

(2)  Re  Kershaw,  37  Ch.  D.  674,  57  L.  J.  Ch.  599,  58  I^  T.  512 ;  Re  Frcuer, 
liKH,  1  Ch.  111. 

{a)  See  SackvUU  v.  Smyth,  L.  R.  17  Eq.  153,  43  L.  J.  Ch.  494,  22  W.  R.  179 ; 
lU  Smith,  33  Ch.  D.  195,  55  L.  J.  Ch.  914,  55  L.  T.  549. 

(b)  Re  Anthony,  1892,  1  Ch.  450,  61  L.  J.  Ch.  434,  66  L.  T.  181. 

(c)  Re  Anthony,  1893,  3  Ch.  498,  62  L.  J.  Ch.  1004,  69  L.  T.  300. 

(d)  As  to  the  mortgagee's  right  to  the  possession,  see  pott,  p.  201. 

(e)  Oolman  v.  Duke  of  St.  Albangy  3  Ves.  25. 

(/)  King  V.  SmUh,  2  Hare  239. 

ig)  Oougk  V.  Woocl,  1894,  1  Q.  B.  713,  63  L.  J.  Q.  B.  564,  70  L.  T.  4C;  see 
post,  p.  194. 

(A)  See  Keeeh  v.  Hall,  1  Dougl.  21 ;  S.C.,  and  notes  thereto,  1  Sm.  L.  C.  511  ; 
Scobie  V.  CoUira,  1896,  1  Q.  B.  375,  377,  64  L.  J.  Q.  B.  10,  71  L.  T.  776. 
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gagor  were  holding  as  last  mentioned,  he  formerly  had  not,  at 
law,  such  an  interest  as  enabled  him  to  maintain  an  action  in 
his  own  name  against  a  third  person  for  an  injury  to,  or  for 
recovery  of  possession  of,  the  land  (i).  But,  by  the  Supreme 
Court  of  Judicature  Act,  1873  (c.  66),  s.  25  (5),  he  is  enabled 
(while  he  is  entitled  to  the  possession,  or  receipt  of  the  rents 
and  profits,  and  provided  the  mortgagee  has  not  given  notice 
of  his  intention  to  take  possession,  or  receive  the  rents  and 
profits),  to  sue  in  his  own  name  for  the  possession,  or  rents  and 
profits,  or  in  respect  of  any  trespass  or  other  wrong  relative  to 
the  land,  unless  the  cause  of  action  arises  on  a  lease,  or  other 
contract,  made  by  him  jointly  with  any  other  person  (/).  This 
enactment  does  not  enable  the  mortgagor  to  enforce  a  right  of 
re-entry  under  a  lease  made  before  the  mortgage  (/c).  Nor  can 
he  distrain  for  rent  under  such  a  lease,  otherwise  than  in  the 
name  of  the  mortgagee  (/). 

Leases  by  Mortgagor'. — The  mortgagor  under  a  legal  mort-  Where  invalid 
gage  may  be  empowered  to  grant  leases,  by  express  provision  aa  agaiuHt 
of  the  mortgage  instrument ;  or  he  may  be  entitled  to  do  so  *"<*'*8*»<**^- 
under  the  statutory  power  of  granting  leases,  presently  men- 
tioned. But  where  he  is  not  so  empowered  or  entitled,  a  lease 
granted,  after  the  creation  of  a  legal  mortgage,  by  the  mort- 
gagor alone  (that  is,  in  which  the  mortgagee  does  not  join)  is 
invalid  as  against  tiie  mortgagee,  who  may  treat  the  lessee  as 
a  trespasser,  and,  on  the  other  hand,  has  no  remedy  against 
him  under  the  lease,  for  rent  or  otherwise;  though  the  mort- 
gagee may,  by  agreeing  to  the  lessee's  occupation,  and  with  his 
assent,  convert  his  holding  into  a  yearly  tenancy  (m).  The 
lessee,  however,  may  redeem  the  mortgage,  as  being  a  person 
having  an  interest  in  the  equity  of  redemption,  and  thus 
protect  himself  against  the  claims  of  the  mortss^ee  (n).  And 
by  the  Tenants  Compensation  Act,  1890  (c.  5y),  the  occupier 
under  a  tenancy  to  which  the  Agricultural  Holdings  Acts, 
1883  (c.  61)  and  1900  (c.  50),  or  the  Allotments  and  Cottage 
Gardens  Act,  1887  (c.  26),  apply  (pp.  76,  77),  and  which  is  not 
binding  on  a  mortgagee  of  the  land,  is  entitled,  as  against  the 
mortgagee,  to  any  compensation  due  to  the  tenant  from  the 
mortgagor,  whether  under  either  of  the  above  Acts,  or  under 

{%)  Keeeh  v.  HaU^  supra,  d.  (A). 

ij)  FaireUmgh  ▼.  Mankall,  4  Ex.  D.  37,  48  L.  J.  Ex.  146,  39  L.  T.  389. 

{k)  MaUhtwz  v.  Ugher,  1900,  2  Q.  B.  535,  69  L.  J.  Q.  B.  856,  83  L.  T.  353. 

(I)  Trent  y.  Hunt,  9  Exch.  14. 

(m)  Keeeh  v.  ffaU,  and  notes  thereto,  supra;  1  Robbins,  Mort.  681 ;  CorbeU 
V.  PUnoden,  25  Ch.  D.  678,  54  L.  J.  Cb.  109,  50  L.  T.  740;  Towerwn  v.  Jaehon, 
1891,  2  Q.  B.  484,  61  L.  J.  Q.  B.  36,  65  L.  T.  332;  KeUh  ▼.  Oaneia,  1904, 
1  Ch.  774. 

(n)  Tarn  v.  Turner,  39  Ch.  D.  456,  57  L.  J.  Ch.  1085,  59  L.  T.  742. . 
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an  agreement  sanctioned  thereby,  or  under  a  local  custom. 
And  by  the  same  Act,  if  the  tenancy  is  a  yearly  tenancy,  or 
for  a  term  not  exceeding  twenty-one  years,  at  a  rack-rent,  the 
mortgagee  must  give  the  tenant  six  months'  notice  in  writing, 
before  depriving  him  of  possession ;  and  the  tenant,  if  deprived 
of  possession,  is  entitled  to  compensation  for  his  crops,  and  for 
unexhausted  improvements. 
Valid  as  Where  a  lease  has  been  made  by  the  mortgagor  alone,  and 

^^rtT"*  ^®  invalid  on  that  ground  as  against  the  mortgagee,  it  is  never- 

and^OTee.      theless  Valid  as  between  the  mortgagor  and  the  lessee,  and  the 
mortgagor  has  (subject  to  the  rights,  as  above,  of  the  mort- 
gagee) the  usual  rights  and  remedies  of  a  lessor  against  the 
lessee  (nn). 
Power  of  By  the  Conveyancing  and  Law  of  Property  Act,  1881 

ieA«ing  under  ^^^  ^i^^  ^  mortgagor  of  land  is  empowered,  while  in  possession, 
AcM88i.^'"*^  to  make  (without  the  mortgagee's  concurrence)  an  agricultural 
or  occupation  lease  for  twenty-one  years  or  less,  and  a  building 
lease  for  ninety-nine  years  or  less,  under  certain  conditions 
specified  in  the  Act — that  the  lease  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  from  its  date ;  that  the 
best  rent  that  can  reasonably  be  obtained  be  reserved,  without 
taking. a  fine;  that  the  lease  contain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry  for  non- 
payment of  it  within  not  more  than  thirty  days ;  and  that  a 
counterpart  of  the  lease  be  executed  by  the  lessee  and  delivered 
to  the  lessor.  The  mortgagor,  also,  must,  within  a  month  after 
making  the  lease,  deliver  the  counterpart  of  it  to  the  mort^gee, 
or  to  the  first  in  priority  of  several  mortgagees.  Bnt  the  exer- 
cise of  this  power  is  subject  to  any  contrary  intention  or  modi- 
fication expressed  by  the  mortgagor  and  mortgagee  in  writing ; 
and  no  lease  can  be  made  under  the  power,  that  could  not 
otherwise  have  been  made  with  the  consent  of  all  incum- 
brancers. And  the  power  applies  only  to  mortgages  made 
after  the  31st  December,  1881,  except  where  the  parties 
have  agreed,  in  writing,  that  it  shall  extend  to  an  earlier 
mortgage  (s.  18)  (o). 

Modes  of.  (2)  Creation  of  Mortgafires. — ^The  modes  of  creation  of 

mortgages  are  here  noticed  with  reference  only  to  the  leading 
distinctions  between  (L)  legal  mortgages;  (ii.)  formal  mort- 
gages of  equitable  estates ;  and  (iii.)  informal  equitable  mort- 
gages. The  ordinary  provisions  of  formal  mortgages  are 
considered  in  a  later  chapter  (see  pp.  351-355). 


(fin)  Keeeh  v,  HaO^  and  notes  thereto,  rapm,  n.  (A). 

(o)  WiUon  T.  Q^eefCz  anh,  1891,  3  Ch.  522,  60  L.  J.  Ch.  698,  65  L.  T.  <2; 
Brvwn€  v.  Pdo,  1900,  2  Q.  B.  653,  69  L.  J.  Q.  B.  869,  83  L.  T.  303. 
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(i.)  Legal  Mortgages, — A  legal   mortgage  of  an  estate  of  Of  freehold 
inheritance  or  for  life,  in  land  of  freehold  tenure,  is  usually  estates  in  fee 
effected  by  a  grant  of  the  estate  by  deed  to  the  mortgagee  j  °'  ^^"^  *  ®' 
the  grant  being  similar  in  form  to  a  couveyance  on  sale,  except 
that,  to  the  conveyance  of  the  estate  is  added  a  '  proviso  for 
redemption ' — that  is,  a  clause  providing  for  the  re-conveyance 
of  the  estate  to  the  mortgagor,  or  any  person  entitled  through 
him,  on  payment  of  the  debt,  with  interest  at  the  rate  agreed, 
on  a  day  named ;   which  is  commonly  six  months  from  the 
date  of  the  mortgage.    This  is  the  mortgage  proper ;  but  in 
addition  to  this,  the  mortgage  deed  usually  contains  covenants 
by  the  mortgagor  for  the  payment  of  the  debt,  with  interest, 
on  the  day  named  in  the  proviso  for  redemption,  and  for  pay- 
ment of  interest,  if  the  debt  is  not  paid  on  that  day. 

Occasionally  (though  rarely  in  modern  practice),  in  the  case  Of  freeholds 
of  a  mortgage  by  a  tenant  in  fee  simple,  a  long  term  of  years,  ^y  creation  of 
instead  of  the  fee,  is  granted  to  the  mortgagee.    Formerly,  this  °°^  *«"»»• 
was  done  chiefly  in  order  that  the  estate  vested  in  the  mort- 
gagee might  pass  on  his  death,  as  a  chattel  interest,  to  his 
personal   representative;     but,  as  will  be  seen,  under    the 
present  law  the  mortgagee's  estate  in  land  of  freehold  tenure 
devolves  on  his  personal  representative,  though  it  be  the  fee 
simple  (p.  194)l 

A  l^al  mortgage  of  an  estate  for  years  may  be  made  by  an  Of  leaseholds 
assignment  to  the  mortgagee  of  the  whole  of  the  unexpired  ^®'  y®*"- 
term.  More  commonly,  however,  the  mortgage  is  made  in 
the  form  of  an  underlease  by  the  mortgagor  to  the  mortgagee 
(usually  for  the  unexpired  term  less  a  day,  or  some  few  days), 
in  order  that  the  mortgagee  may  not  be  liable  for  the  rent  and 
covenants  under  the  original  lease  by  which  the  estate  was 
created.  This  liability  he  incurs,  as  assignee  of  the  lease, 
where  the  whole  of  the  unexpired  term  is  transferred  to  him ; 
but  where  a  reversion  is  left  in  the  mortgagor,  the  mortgagee 
takes  as  under-lessee,  and  is  thus  free  from  the  obligations  of 
the  lease,  except  any  such  restrictive  covenants  as  bind  an 
under-lessee  (p.  83).  On  the  other  hand,  the  mortgagee,  in  a 
mortgage  by  assignment  of  the  lease,  is  entitled  to  enforce 
covenants  by  the  lessor  contained  in  the  lease  (p.  81).  In 
whichever  way  the  mortgage  is  made,  the  deed  contains  a 
proviso  for  redemption,  and  other  clauses  similar  to  the  pro- 
visions of  a  mortgage  of  freeholds;  also  covenants  by  the 
mortgagor  to  pay  the  rent  and  perform  the  covenants  of  the 
lease,  so  that  it  may  not  be  forfeited.  And  where  the  mort- 
gage is  by  underlease,  the  deed  usually  contains  a  declaration 
to  the  effect  that  the  mortgagor  shall  hold  the  reversion  in 
trust  for  the  mortgagee.  This  enables  the  mortgagee,  or  an 
assignee  of  his  interest  under  the  mortgage,  to  have  the  lease 
vested  in  him  at  any  time ;  which  may  be  useful  in  the  event 
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of  sale  of  the  property  by  the  mortgagee,  under  the  mortgage 
{oo);  and  also  for  some  other  purposes — as,  for  instance,  to 
enable  the  tenant  to  make  a  surrender  of  tlie  lease  to  the 
lessor  {p) ;  or  to  entitle  him  to  enforce  covenants  by  the  lessor ; 
and  to  protect  him  from  any  future  risk  of  forfeiture,  or 
necessity  of  seeking  relief  against  a  forfeiture  (p.  87),  through 
the  act  or  default  of  the  owner  of  the  reversion. 

A  legal  mortgage  of  an  estate  of  copyhold  tenure  is  made 
by  a  surrender  to  the  use  of  the  mortgagee,  subject  to  a  con- 
dition that,  on  payment  of  the  principal  money  and  interest  on 
a  day  named,  the  surrender  shall  be  void.  Usually,  in  order 
to  avoid  payment  of  the  fine  due  to  the  lord  of  the  manor  on 
admittance  of  a  person  as  tenant  of  copyholds,  and  any  liability 
\\  for  rents  and  services — and  in  order,  also,  that  in  case  of  his 
'  ,  death,  his  interest  in  the  land  as  mortgagee  may  devolve  on 
•  '  his  personal  representative  (see^^.  194)— the  mortgagee  does 
not  take  admittance.  And,  as  an  admittance  to  copyholds 
relates  back  to  the  date  of  the  surrender  (p.  323),  and  the 
mortgagee  has  a  right  to  be  admitted  at  any  time,  pursuant 
to  the  surrender,  he  incurs  no  risk  by  not  being  admitted. 
The  surrender  is  usually  preceded  by  a  deed,  containing  a 
covenant  by  the  mortgagor  to  make  the  surrender,  as  well  as 
a  proviso  for  redemption,  and  other  provisions  similar  to  those 
contained  in  a  mortgage  of  freeholds. 

On  an  enfranchisement  of  copyhold  land  under  the  Oopy- 

■     hold  Act,  1894  (c.  46),  any  mortgage  of  the  copyhold  estate  in 

the  land  becomes  a  mortgage  of  the  corresponding  freehold  estate, 

but  subject  to  any  charge  having  priority  under  the  Act  (s.  21). 


Mow  created. 


Mortgage  of 
equity  of 
redemption. 


Security 
created  by 
trust  for  sale. 


(ii.)  Formal  Mortgages  of  Equitable  Estates. — A  formal  mort- 
gage of  an  equitable  estate  in  land  is  usually  created  by  deed, 
and  such  a  mortgt^e  of  freeholds  or  leaseholds  is  similar  in 
form  to  a  legal  mortgage.  A  formal  mortgage  of  an  equitable 
estate  in  copyholds  is  also  made  by  deed,  since  equitable 
estates  in  copyholds  cannot  be  transferred  by  surrender 
(.p.  326).  The  deed  of  covenant  which  precedes  a  surrender 
to  the  use  of  a  mortgagee,  as  above  mentioned,  in  itself  creates 
an  equitable  mortgage,  if  the  loan  has  been  actually  made{p;>). 

Where  the  equitable  estate  which  is  the  subject  of  the 
mortgage  is  an  equity  of  redemption,  the  mortgage  is  usually 
termed  a  second,  third,  &c.,  mortgage,  according  to  its  order 
in  the  series  of  mortgages. 

It  may  here  be  mentioned  that  a  security  resembling  a 
mortgage  is  sometimes  created  by  a  conveyance  of  the  land 


(p6)  See  1  Robbins,  Mortg.  162. 

{p)  See  j)tfr  Pry,  L.  J.,  39  Ch.  D.  pp.  115,  116. 

{pp)  Re  Orowe*i  Mortgage,  L.  R.  13  Eq.  26,  41  L.  J.  Cb.  32. 
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to  the  creditor,  upon  trust  to  sell  it,  after  default  in  payment 
of  the  debt ;  and  to  apply  the  proceeds  of  the  sale  in  payment 
of  the  debt,  with  interest  and  costs;  and  to  pay  the  surplus, 
if  any,  to  the  debtor.  A  security  of  this  kind  is  to  be  dis- 
tinguished from  a  mortgage  in  the  ordinary  form,  in  that  the 
creditor  has  no  right  of  foreclosure,  but  can  only  realise  the 
security  by  sale  of  the  land.  The  debtor,  however,  may 
redeem  at  any  time  before  sale,  even  though  the  deed  should 
contain  no  proviso  for  redemption  (^). — A  trust  for  sale  of  the  Debenture 
whole  or  part  of  a  joint-stock  company's  property  is  commonly  *™^'  ^®®^- 
created  as  a  security  for  the  payment  of  debentures  issued  by 
the  company;  the  property  being  vested  in  trustees,  upon 
trust,  in  case  of  default  in  payment  of  the  principal  or  interest 
due  under  any  of  the  debentures,  to  enter  upon,  and  sell,  the 
property;  and  out  of  the  proceeds  of  the  sale  to  pay  off  the 
debentures ;  and  to  hold  any  surplus  in  trust  for  the  company. 

(iii.)   Infoi'Tiial  Eq^dtahle  Mortgages. — Informal    equitable  How  created, 
mortgages    are   created    by    agreement,    express   or   implied, 
without  actual  transfer  of  the  estate;   the  agreement  taking 
effect,  in  equity,  as  creating  an  interest  in  the  land  in  favour 
of  the  mortgagee.     Any  agreement  in  Writing,  to  the  effect  By  ajpreemeut 
that  land  is  to  be  a  security  by  way  of  mortgag^^  is  sufficient  *°  writing, 
for  this  purpose  (r).     And  the  mere  deposit  of  title-deeds  of  By  deposit  of 
land  in  the  hands  of  the  creditor,  as  a  security,  has  the  same  title-deeds, 
effect  (s).     The  intention  to  create  a  mortgage  by  the  deposit, 
and  the  terms  of  the  security,  may  be  proved  by  any  writing 
accompanying  the  deposit  (0;   or,  where  there  is  no  writing, 
by   parol    evidence  (i^) — contrary   to   the    general    rule,    that 
written  evidence  is  requisite  to  prove  a  contract  relating  to 
land  (p.  300). 

It  may  be  observed   that  an   equitable  mortgagee  of  an  Equitable 
estate   for  years,   by  deposit  of   the  lease,  is   not  liable,  as  mortgagee 
assignee  of  the  lease,  for  the  rent  and  covenants.     And  he  °„  assignee, 
cannot  be  compelled  to  accept  a  legal  mortgage,  whereby  he 
might  incur  such  liability  (y). 

(3)  Bifirhts  of  the  Mortg&gee, — The  rights  of   the  mort-  Division  of. 
gagee  may  be  considered  with  reference  to  (i.)  his  estate  and 

(q)  Fisher,  Mortg.  10 ;  2  pt.  2  Davidson,  Conv.,  7 ;  Locking  v.  Parker,  L.  R. 
8  Ch.  30,  41  L.  J.  Ch.  544,  27  L.  T.  29 ;  In  rt  AlUan,  11  Ch.  D.  284,  40  L.  T. 
234. 

(r)  1  Bobbins,  Mortg.  42,  60. 

(«)  See  Ru89el  v.  Rusael,  1  Bro.  C.  C.  269 ;  S.C.,  and  notes  thereto,  2  L.  C. 
Eq.  76. 

(0  Shaw  v.  Fo»t€i\  L.  R.  5  H.  L.  321,  340,  42  L.  J.  Ch.  49,  27  L.  T.  281  ; 
£uH<m  V.  Gray,  L.  R.  8  Ch.  932,  43  L.  J.  Ch.  229. 

(tt)  Jiugsel  v.  Mussel,  and  notes  thereto,  supra. 

(v)  Moares  v.  Choat,  8  Sim.  508 ;  Moore  v.  Greg,  2  De  G.  &  S.  304. 

N 
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interest  in  the  land ;  (ii.)  priority  and  tacking  of  mortgages ; 
(iii.)  consolidation  of  morttjages;  (iv.)  the  various  modes  of  en- 
forcing mortgages;  (v.)  the  transfer  of  mortgages. 

Its  extent.  (i.)  Estate  and  Interest  of  the  Mortgagee. — It  has  been  seen 

that,  as  the  result  of  the  creation  of  a  mortgage,  the  mortgagee 
acquires  an  estate  in  the  land,  either  legal  or  equitable  accord- 
Fixtures  pass  ing  to  the  nature  of  the  security.     And  he  has  a  corresponding 
with.  right  to  such  fixtures  as  pass  with  the   mortgaged   land  or 

buildings,  and  are  not  expressly  and  separately  assigned  to 
him  (7^);  whether  the  annexation  was  before  or  after  the 
creation  of  the  mortgage,  and  whether  the  mortgaged  estate 
be  the  fee  simple  or  an  estate  for  life  or  years,  and  whether 
the  mortgage  be  legal  or  equitable  {x).  And  he  has  this  right 
even  as  against  a  third  person  from  whom  the  mortgagor  has 
hired  the  fixtures  (y),  though  not  as  against  the  mortgagor's 
tenant,  who  has  annexed  the  fixtures,  as  tenant's  fixtures  (21). 
But  the  mortgagee  cannot  sever,  and  deal  separately  with, 
fixtures  that  thus  pass  with  the  mortgaged  estate  (a).  To 
entitle  him  to  do  so,  the  fixtures  must  be  expressly  and 
separately  assigned  to  him,  and  they  will  then  be  subject  to 
the  provisions  of  the  Bills  of  Sale  Acts,  1878  (c.  31),  and  1882 
(c.  43),  as  being  personal  chattels  within  those  Acts  (ft). 
Devolution  of.  Formerly,  where  the  legal  estate  in  fee  simple  was  vested 
in  a  sole  mortgagee,  it  passed,  on  his  death,  to  any  person  to 
whom  he  had  devised  it  by  his  will,  or,  in  case  of  his  intestacy, 
to  his  heir-at-law.  But,  by  the  Conveyancing  and  Law  of 
Property  Act,  1881  (c  41),  it  was  enacted  that,  on  the  death 
(after  the  31st  December,  1881)  of  a  sole  mortgagee  of  an 
estate  of  inheritance,  the  estate  should  vest  in  his  legal  personal 
representative,  as  if  it  were  a  chattel  real,  notwithstanding 
any  testamentary  disposition  by  him  (s.  30).  The  Copyhold 
Act,  1894  (c.  46),  however,  provided  that  this  enactment  should 
not  apply  to  land  of  copyhold  or  customary  tenure,  vested  in 
the  tenant  on  the  court  rolls  of  any  manor,  by  way  of  mort- 
I  gage  (s.  88).  But  it  would  seem  to  apply  where  the  mortgage 
has  been  made  by  conditional  surrender  (p.  192),  and  the 
1    mortgagee  has  not,  at  the  time  of  his  death,  be^n  admitted 

(w)  ReYatet,  38  Ch.  D.  112,  67  L.  J.  Ch.  697,  59  L.  T.  47. 

{x)  See  Fisher,  Mortg.  36-38 ;  Robbins,  Mortg.  120-128. 

(y)  Hobtoti  ▼.  Qorringt,  1897,  1  Ch.  182,  66  L.  J.  Ch.  114,  76  L.  T.  610; 
ReynMs  y.  Athby  A  Son,  Ltd,,  1903,  1  E.  B.  87,  72  L.  J.  E.  B.  61,  87  L.  T. 
640. 

[z)  Sanders  v.  J)avu,  15  Q.  B.  D.  218,  54  L.  J.  Q.  B.  576,  33  W.  R.  655. 
(a)  Re  Yatetf  $up, 

(6)  Small  ▼.  Nad.  Provincial  Bank  of  England,  1894,  1  Ch.  686,  63  L.  J.  Ch. 
270,  70  L.  T.  492 ;  Johnt  v.  Ware,  1899,  1  Ch.  369,  68  L.  J.  Ch.  166,  80  L.  T. 
112. 
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as  tenant  on  the  court  rolls. — ^Where  the  mortgaged  estate 
is  a  chattel  interest,  it  vests,  of  course,  on  the  mortgagee's 
death,  in  his  legal  personal  representative,  independently  of 
the  above  enactment. 

The  right  to  the  money  secured  by  a  mortgage  passes,  on  Right  to 
the  mortgagee's  death,  to  his  legal  personal  representative,  as  *®^^£!j^^"g 
a  debt  due  to  the  deceased.     And  since,  in  equity,  the  mort-  dea^^**^ 
gaged  estate  is  merely  a  security  for  the  debt,  the  mortgagee's 
personal  representative  is  entitled  to  it,  as  personalty  of  the 
deceased,  subject  to  the  equity  of  redemption.     Consequently, 
though  the  legal  estate  in  the  land  should  be  vested  in  the 
devisee,  or  heir-at-law,  of  the  deceased  mortgagee  (in  a  case 
not  within  the  above  provision  of  the  Conveyancing  and  Law 
of  Property  Act,  1881),  he  would  hold  it  in  trust  for  the  legal   j 
personal  representative  (c). 

On  a  mortgage  to  two  or  more  persons  as  co-mortgagees,  Oo-mort- 
the  land  is  usually,  in  practice,  vested  in  them  as  joint  tenants.  ?*J^^®?  usoAlly 
As  has  been  seen,  the  mortgage  money  and  benefit  of  the  conveyancing 
security  are  presumed,  in  equity,  to  belong  to  co-mortgagees  as  Act,  issi,  s. 
tenants  in  common  (p.  129) ;  but  as  between  the  mortgagees  and  ^^'  hereon, 
the  mortgagor,  this  presumption  may  be  rebutted  by  a  state- 
ment in  the  mortgage  instrument  that  the  mortgage  money 
is  advanced  by  the  mortgagees  out  of,  or  as,  money  belonging 
to  them  on  a  joint  account,  or  by  the  mortgage  being  made 
to  them  jointly,  and  not  in  shares  (d). 

The  mortgagee  is  entitled  to  have  delivered  to  him  such  Documents  <»£ 
documents  of  title  to  the  mortgaged  estate  as  are  in  the  mort-  ***^®  '»™^'ht 
gagor's  possession.     Indeed,  a  mortgagee  in  whom  the  legal  ^**^""^ 
estate  is  vested  has  a  right  to  the  custody  of  such  documents, 
by  virtue  of  his  estate  in  the  land  («).     But  where  a  tenant  in 
fee  simple  mortgages  by  grant  of  a  long  term  of  years  to  the 
mortgagee,  the  latter,  it  seems,  is  not  entitled  to  the  custody 
of  the  deeds  relating  to  the  freehold,  unless  by  express  stipula- 
tion (/). — Formerly,  a  mortgagee,   having  the  documents  of 
title  in  his  possession,  might  refuse  to  allow  the  mortgagor  to 
inspect  them,  unless  the  mortgage  was  paid  oif ;  but,  where  the 
mortgage  has  been  created  since  the  31st  December,  1881,  the 
Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  gives  Right  to  in- 
the  mortgagor  the  right  of  inspecting,  and  making  copies,  &c.,  "P^ct  under 
of,  the  documents,  on  paying  the  mortgagee's  expenses  thereof,  Act^is^^'"^ 
notwithstanding  any  stipulation  to  the  contrary  (s.  16). 

The  mortgagee's  estate  is,  in  equity,  a  security  for  the  Limiu  of 

benefit  of 

mortL'aKO 
(c)  lU  Loveridge,  1902, 2  Ch.  869,  71 L.  J.  Cb.  865,  87  L.  T.  294  ;  1904, 1  Ch.  619.  gecunty. 

{d)  Conv.  Act,  1881  (c.  41),  s.  61 ;  see  farther  hereon,  poie,  pp.  361,  352. 

(e)  See  hereon  2  Robbins,  Mortg.  808  et  8eq. ;  Fisher,  Mortg.  335  et  uq. 

(/)  Wi9eman  v.  Wedand,  1  Y.  &  J.  117,  121 ;  Autiin  v.  Oroomey  Car.  &.  M. 
653. 
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repayment  of  the  mortgage  debt,  and  interest,  and  the  mort- 
gagee's lawful  costs  and  expenses,  only.  The  security  may, 
however,  include,  as  part  of  the  mortgage  debt,  a  sum  deducted 
from  the  advance  by  the  mortgagee,  by  way  of  bonus  or  com- 
mission, by  agreement  with  the  mortgagor  (^).  And  though  a 
stipulation  in  the  mortgage,  that  if  the  agreed  interest  be  not 
paid  punctually,  interest  shall  be  payable  at  a  higher  rate, 
will  be  void,  as  being  a  stipulation  for  a  penalty;  yet  an 
agreement  for  interest  at  the  higher  rate,  with  a  provision  that, 
on  punctual  payment,  interest  at  a  lower  rate  shall  be  accepted 
(which,  in  effect,  is  the  same  as  the  former  stipulation),  is 
valid  (A).  And  a  stipulation  for  payment  of  compound  interest 
is  valid  (i). 
Liability  of  Again^  a  mortgagee  in  possession  is  bound  to  account  for 

mortgagee  aa  all  rents  and  profits  which  he  has,  or  ought  to  have,  received ; 
waate  Mm  an?'  *^^  ^^  ^  occupy  the  land,  instead  of  letting  it,  he  is  chargeable 
agement,  Ac.  with  rent  (j).  And  he  is  not  entitled  to  any  collateral  benefit 
as  incidental,  merely,  to  his  estate  under  the  mortgage — as  to 
present  to  a  vacant  living,  in  the  case  of  a  mortgage  of  an 
advowson  (k) ;  or,  on  the  expiration  of  a  term  of  years  vested 
in  him  as  mortgagee,  to  renew  the  lease  for  his  own  benefit  (/). 
Nor  is  he  entitled  to  any  remuneration  for  his  personal  services 
in  the  management  of  the  land,  or  to  any  charge  for  unreason- 
able outlay  in  repairs  or  improvements,  not  sanctioned  by  the 
mortgagor.  And  he  is  liable  for  acts  of  waste  not  expressly 
authorised,  and  causing  damage  (m).  On  the  other  hand,  he 
is  allowed  the  cost  of  necessary  repairs,  and  of  maintenance  of 
buildings,  &c.,  and  of  protection  of  the  title ;  and  other  proper 
expenses  of  management  (n). 
Collateral  A  Stipulation  for  a  collateral  benefit  to  be  rendered  to  the 

benefits.  mortgagee  by  the  mortgagor  is  valid,  although  it  may  continue 

after  redemption  of  the  mortgage,  provided  it  does  not  create 
a  burden  on  the  mortgaged  estate,  which  would  continue  after 
redemption.  Thus,  a  stipulation  in  a  mortgage  of  a  hotel  to  a 
brewer,  that  the  nK)rtgagor  shall,  during  the  continuance  of  the 

ig)  See  Potter  Edwards,  21  L.  J.  Ch.  468 ;  Mainland  v.  Upjohn,  41  Ch.  D. 
126,  58  L.  J.  Cb.  361,  60  L.  T.  614 ;  Bigga  v.  Hoddinott,  1898,  2  Cb.  at  p.  317. 

(A)  1  Robbins,  Mortg.  129 ;  Bright  ▼.  CampbeU,  41  Ch.  D.  388,  60  L.  T.  731, 
37  W.  R.  745. 

(i)  Clarhion  v.  Ifefiderton,  14  Ch.  D.  348,  49  L.  J.  Ch.  289. 

ij)  Fisher,  Mortg.  829 ;   WhiU  v.  City  of  London  Brewery  Co.,  42  Ch.  D.  237, 
58  L.  J.  Ch.  855,  38  W.  R.  82. 

{k)  1  Robbins,  Mortg.  168,  169. 

(I)  Fisher,  Mortg.  334,  1  Robbing,  Mortg.  164. 

(m)  2  Robbins,  Mortg.  804.     See  Taylor  y.  Mostyn,  33  Ch.  D.  226,  55  L.  J. 
Ch.  893,  55  L.  T.  651. 

(n)  2  Robbins,  Mortg.  793,  1205.    See  Shepard  ▼.  Jonei,  21  Ch.  D.  469,  47  L. 
T.  604,  31  W.  R.  308. 
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security,  deal  exclusively  with  the  mortgagee  for  beer  to  be 
sold  in  the  hotel,  is  valid  (o) ;  but  a  stipulation,  in  a  mortgage 
of  a  leasehold  public-house  to  a  brewer,  that  the  mortgagor 
shall  not  during  the  continuance  of  the  lease,  and  whether  or 
not  any  money  shall  be  owing  under  the  mortgage,  sell  any 
beer  in  the  public-house,  except  such  as  shall  be  bought  from 
the  mortgagee,  is  void  (q). 

The  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  Right  of  mort- 
enables  a  mortgagee  in  possession,  under  a  mortgage  made  by  &*8^®®  ^  ^^^ 
deed  after  the  31st  December,  1881— but  to  the  like  extent  c;j;|feyr<^nK 
only  as  if  the  power  had  been  expressly  given  by  the  mort- Act,  1881. 
gage  deed,  and  subject  to  any  provision  to  the  contrary,  or 
variation,  contained  in  the  deed — to  cut  and  sell  timber  and 
other  trees,  ripe  for  cutting  and  not  planted  or  left  standing 
for  shelter  or  ornament;  or  to  make  a  contract  (to  be  com- 
pleted within  twelve  months)  for  any  such  cutting  and  sale 

(8.19(1)). 

By  the  same  Act  (s.  18),  a   mortgagee   in   possession  is  Leaaes  by 
empowered  to  grant  such  leases  of   tlie  mortgaged  land  as,  mortgagee, 
under  the  Act,  may  be  granted  by  a  morlgagor  in  possession,  A^ct^issT"'^' 
and  under  the  same  conditions  (p.  190).     Except  where  this  as  to. 
provision  applies,  or  where  the  mortgagee  is  empowered  by  the 
terms  of  the  mortgage  deed  to  grant  leases,  a  lease  made  by 
him,  though  it  would  be  valid  as  between  himself  and  the 
lessee,  would  not  be  effectual  as  against  the  iwortgagor,  after 
redemption  of   the  mortgage — or  even  prior   thereto,  if   the 
mortgage  were   merely  equitable — ^.unless   it  was   made  with 
the  concurrence  of  the  mortgagor  (?•). 

.  The  same  Act  gives  the  mortgagee,  under  a  mortgage  by  Mortgagee's 
deed,  made  after  the  31st  December,  1881,  a  power — to  the  !^*"  ^ 
like  extent  as  if  it  had  been  expressly  given  by  the  mortgage  oonveyanctng 
deed — to  insure  mortgaged  buildings,  &c.,  against  fire,  and  to  Act,  1881. 
charge  the  premiums,  with  interest  thereon,  upon  the  mort- 
gaged estate.     But  this  power  may  be  negatived,  or  varied,  by 
the  mortgage  deed,  and  is  subject  to  its  provisions ;  and  it  is 
not  applicable  where  an  insurance  is  duly  kept  up  by  the 
mortgagor.     The  mortgagee  may  require  any  money  received 
on  an  insurance  effected  under  the  mortgage  deed,  or  under 
the  Act,  to  be  applied  in  making  good  the  loss  or  damage ;  or 
(subject  to  any  legal  obligation  to  the  contrary)  in  or  towards 
the  discharge  of  the  money  due  under  the  mortgage  (ss.  19 
(1),  23). 

(o)  Btffgi  V.  Iloddinott,  1898,  2  Ch.  307,  67  L.  J.  Ch.  540,  79  L.  T.  201. 

{q)  Noaket  ▼.  Rice,  1902,  A.  C.  24,  71  L.  J.  Ch.  139,  86  L.  T.  62 ;  see,  also 
Bradley  v.  CarriU,  1903,  A.  C.  263,  72  L.  J.  K.  B.  471,  88  L.  T.  633. 

(r)  2  RobbiDS,  Mortg.  800. 
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(ii.)  Priority  and  Tacking  of  Mortgages, — By  priority  of 
mortgages  is  meant  the  order  in  which,  where  land  is  subject 
to  two  or  more  mortgages,  the  mortgages  take  effect.  This,  so 
far  as  it  is  not  regulated  by  statute,  depends  on  a  principle  of 
equity — that  a  legal  mortgage  has  priority  over  all  others,  and 
that,  subject  to  this  priority,  mortgages  take  effect  according 
to  the  dates  of  the  securities.  But  this  rule  is  subject  to 
various  qualifications.  Thus,  if,  on  the  creation  of  a  legal 
mortgage,  the  mortgagee  has  notice  (whether  actual  or  con- 
structive) of  the  existence  of  a  prior  security,  his  mortgage  is 
postponed  to  that  security  (s).  And  if  a  mortgagee  (whether 
his  mortgage  be  legal  or  equitable)  assists  in,  or  connives  at, 
or  through  gross  negligence  facilitates,  the  fraudulent  conceal- 
ment of  his  security  from  a  subsequent  mortgagee — as  where, 
being  entitled  to  possession  of  the  title-deeds,  he  allows  the 
mortgagor  to  keep  possession  of  them,  and  the  mortgagor 
delivers  them  to  a  subsequent  mortgagee,  who  has  no  notice 
of  the  prior  mortgage — the  subsequent  mortgage  will  have 
priority  over  the  earlier  {t). 

The  rules  of  equity  respecting  the  tacking  of  mortgages 
give  rise  to  further  exceptions  to  the  general  rule  as  to 
priority  (w).  Tacking  of  mortgages  occurs  as  follows :  (1st) 
Where  a  mortgagee,  whose  security  is  a  legal  mortgage, 
advances  a  further  sum  to  the  mortgagor  on  the  security  of 
the  same  estate,  he  is  entitled  to  tack,  or  add,  the  further 
advance  to  the  sum  due  on  the  original  mortgage,  and  to  hold 
the  legal  estate,  under  that  mortgs^e,  as  a  security  for  the 
whole  amount,  in  priority  to  any  intermediate  mortgage  (that 
is,  any  mortgage  subsequent  to  the  original  legal  mortgage, 
but  prior  to  the  further  advance)  of  which  he  had  not  notice 
at  the  time  of  making  the  further  advance.  (2ndly)  Where 
a  person  advances  money  on  mortgage  of  land,  which,  at  the 
time  of  such  advance,  is  subject  to  a  legal  mortgage,  he  may, 
by  taking  a  transfer  to  himself  of  the  legal  mortgage,  tack  to 
it  his  original  advance,  and  so  acquire  priority  for  the  latter 


(<)  Bee  Jared  v,  ClemenU,  1908,  1  Gh.  428,  72  L.  J.  Ch.  291,  88  L.  T.  97. 

(t)  Perry  Herrick  ▼.  AUwood,  2  De  O.  &  J.  21  ;  Northern  CouniieSf  dtc., 
Inauranee  Co,  v.  Whipp,  26  Ch.  D.  482,  58  L.  J.  Ob.  629,  51  L.  T.  806 ;  National 
Provincial  Bank  of  England  y.  Jaekton,  33  Cb.  D.  1,  55  L.  T.  458,  34  W.  R. 
697 ;  Taylor  v.  Rundl,  1892,  A.  C.  244,  61  L.  J.  Ch.  657,  66  L.  T.  565  ;  Re 
CoiteU  dfc  Broton,  Ld.,  1898,  1  Ch.  815,  67  L.  J.  Ch.  168,  78  L.  T.  109  ;  Re  Vafletort 
Sanitary  Steam  Laundry  Co.,  Ld.,  1903,  2  Ch.  654,  72  L.  J.  Cb.  674,  89  L.  T.  60 ; 
Oliver  v.  ffinUm,  1899,  2  Ch.  264,  68  L.  J.  Ch.  583,  81  L.  T.  212 ;  Taylor  v. 
London  and  County  Banting  Co^  Ld.,  1901,  2  Cb.  231,  70  L.  J.  Cb.  477,  84  L.  T. 
397 ;  Rimmer  ▼.  Webiter,  1902,  2  Ch.  163,  71  L.  J.  Ch.  561,  86  L.  T.  491. 

(ii)  Tbe  Yorkshire  Registries  Act,  1884  (c.  54),  8.  16,  abolishes  tacking  as  to 
lands  within  the  three  Ridings  of  the  County  of  York,  in  every  case  in  which 
priority  might  hare  been  obtained  thereby  but  for  the  Act  (as  amended  by  a 
subsequent  Act,  48  k  49  Vict.  c.  26) ;  except  as  against  any  estate  or  interest 
which  may  have  existed  prior  to  the  commencement  of  the  Act. 
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over  any  intermediate  mortgage,  of  which  he  had  not  notice  at 
the  time  of  making  his  original  advance. 

These  rules  are  based  on  the  principle  expressed  in  the  Why  allowed, 
maxim  '  where  the  equities  are  equal  the  law  shall  prevail ' ; 
according  to  which,  a  person  who  has  acquired,  for  value,  the 
legal  estate  in  land,  is  preferred,  by  reason  of  his  having  the 
legal  estate  vested  in  him,  to  any  prior  equitable  claimant,  of 
whose  claim  he  had  no  notice  (p.  151).  Hence,  mortgages  that 
are  equitable,  merely,  cannot  be  tacked  together,  to  the  exclu- 
sion of  an  intermediate  security ;  for,  in  general  (as  already 
stated),  equitable  securities  rank  in  order  of  date  (v). 

With  respect   to  the  effect  of  notice  upon  the   right  to  Effect  of 
tack,  it  is  to  be  observed  that,  although  the  fact  of  a  third  no*»ce  on  the 
or  subsequent   mortgagee   having  notice  of  an   intermediate  "^    ^  ^^^' 
security,  at  the  time  when  he  acquires  the  legal  mortgage, 
will  not  prevent  his  tacking ;  nevertheless,  if  he  had  notice  of 
it  at  the  time  of  the  creation  of  his  original  security,  he  cannot 
tack  (w).    And  a  legal  mortgagee  cannot  tack  a  further  advance 
made  by  him  after  he  has  notice  of  an  intermediate  security;  even 
though  his  mortgage  be  expressed  to  extend  to  further  advances, 
and  the  subsequent  mortgagee  knew  this  when  he  made  his 
advance  (x).      A   second,    or   subsequent,  mortgagee   should, 
therefore,  give  notice  of  his  security  to  the  legal  mortgagee. 

The  above  rules,  however,  do  not  prevent  a  purchaser  of  AcquUition  of 
the  equity  of  redemption  of  land,  which  is  subject  to  two  or  mortgage  by 
more  mortgages  or  like  securities,  from  paying  off  the  debt^^j^y^f 
due  in  respect  of  one  of  them,  and  taking  a  transfer  of  that  redemption, 
mortgage  or  security,  and  thereby  obtaining  the   benefit  of 
any  priority  which  it  may  have  over  the  otlier  security  or 
securities,  or  any  of  them,  even  though  he  have  notice  of  any 
such  other  mortgage  or  security,  when  he  takes  the  transfer ; 
provided   he  in  some  way  manifests  his  intention  that   the 
mortgage  or  security,  which  he  thus  acquires  as  transferee, 
shall  not  merge  in  the  equity  of  redemption — as  it  will,  if 
no  such  intention  be  manifested — but  shall  be  kept  on  foot  (y). 

(v)  Marsh  v.  Lee,  2  Vent.  337 ;  S.C.,  and  notes  thereto,  2  L.  G.  Eq.  107 ; 
Brace  v.  DucTieas  of  MaHhorough,  2  P.  Wms.  491  ;  Mumfard  v.  StohvHuser,  L.  R. 
18  Eq.  656,  43  L.  J.  Ch.  694,  30  L.  T.  859 ;  Bailey  v.  Barnes,  1894,  1  Ch.  26, 
63  L.  J.  Ch.  73,  69  L.  T.  542. 

{w)  See  Marsh  v.  Lee,  and  notes,  supra. 

(x)  Hophinson  v.  Rdt,  9  H.  L.  C.  514;  Menzies  v.  lAgUfoot,  L.  R.  11  Eq.  459, 
40  L.  J.  Ch.  661,  24  L.  T.  695 ;  London  and  County  Banking  Co.  v.  JUUcliffe,  6 
App.  Caa.  722,  51  L.  J.  Ch.  28,  45  L.  T.  322  ;  West  v.  WvUiams,  1899,  1  Ch.  132, 
68  L.  J.  Ch.  127,  79  L.  T.  575 ;  Freeman  v.  Laing,  1899,  2  Ch.  355,  68  L.  J.  Ch. 
686,  81  L.  T.  167. 

(y)  Adams  v.  Angell,  5  Ch.  D.  634,  46  L.  J.  Ch.  352,  36  L.  T.  334,  disapproving 
Toulmin  y.  Steere,  3  Men  210;  lie  Pride,  Shackell,  v.  Colnett,  1891,  2  Ch.  135,  61 
L.  J.  Ch.  9.  64  L.  T.  768;  Thome  v.  Om^  1895,  A.  C.  11,  64  L.  J.  Ch.  1,  71 
L.  T.  852 ;  Liquidation  Estates  Purchase  Co,  v,  Wdloughby,  1898,  A.  C.  321,  67 
L.  J.  Ch.  251,  78  L.  T.  329  ;  post,  p.  344. 
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(iii.)  Consolidation  of  Mortgages. — The  right  of  consolidation 
of  mortgages  has  been  restricted  by  a  provision  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  presently 
mentioned.  This  provision,  however,  as  will  be  seen,  is  of 
limited  application.  In  cases  to  which  it  does  not  apply,  the 
right  of  consolidation  is  as  follows.  Where  a  mortgagee  of 
laud  also  holds,  as  mortgagee,  a  separate  mortgage  of  other 
land  belonging  to  the  same  mortgagor,  the  mortgagee  may 
hold  both  mortgaged  estates  as  a  security  for  each  of  the 
mortgage  debts.  The  effect  of  this  rule  is  that  the  mortgagor 
cannot,  unless  with  the  consent  of  the  mortgagee,  redeem 
either  mortgage,  without,  at  the  same  time,  redeeming  the 
other — the  rule  being  founded  on  the  principle  that  ■  he  who 
seeks  equity  must  do  equity '  (z).  Equitable,  as  well  as  lejial, 
mortgages  may  be  consolidated  (a) ;  and  a  person  who  has 
acquired  one,  or  both,  of  the  mortgages  as  transferee,  may 
exercise  the  ri^^ht,  as  well  as  an  ori>{inal  mort^^auee.  And  the 
right  may  be  exercised,  not  only  as  against  the  mortgagor,  but 
also  as  a<^ainst  a  person  to  whom  the  mortgagor  has  made  a 
conveyance  or  mortgage  of  the  equities  of  redemption  of  both 
the  mortgaged  estates  together  (b). 

It  was  formerly  thought  that  mortgages  might,  also,  be 
consolidated  as  against  a  purchaser  or  mortgagee  of  the  equity 
of  redemption  of  one  only  of  the  mortgaged  estates,  to  the 
same  extent  as  against  the  mortgagor  himself — ^and  that  this 
might  be  done,  notwithstanding  that  the  purchaser  or  mort- 
gagee of  the  equity  of  redemption  bad  acquired  it  without 
notice  of  the  existence  of  any  other  mortgage  that  could  be 
available  for  consolidation  (c).  But  it  has  been  decided  that, 
where  one  of  the  mortgages  has  been  created  after  a  purchase 
of  the  equity  of  redemption  of  the  other  mortgage,  the  mort- 
gages cannot  be  consolidated  to  the  prejudice  of  the  pur- 
chaser ((i^);  and  also  that,  even  though  both  mortgages  were 
created  before  the  equity  of  redemption  of  one  of  them  has 
been  assigned  for  value  (whether  by  way  of  sale  or  of  mort- 
gage), yet  if  they  were  made  to  different  mortgagees,  and 
become  united  for  the  first  time  in  one  person  after  the  assign- 
ment of  the  equity  of  redemption  of  one  of  them,  they  cannot 


(z)  Kobbins,  Mortg.  ch.  63  ;  Fisher,  Mortg.  577-585  ;  Watts  v.  Sytnet,  1  D.  M. 
k  G.  240 ;  and  other  cases  cited  in  notes  to  Manh  v.  Xee,  supra, 

(a)  Neve  v.  Penndl,  2  H.  &  M.  170,  33  L.  J.  Ch.  19. 

{b)  Vint  V.  Padget,  2  D.  &  J.  611 ;  Tweedale  v.  Tweedale,  23  Beav.  341 ; 
Pledge  v.  Carr,  1895,  1  Ch.  61 ;  8.C.  nom.  Pledge  v.  WhUe,  1896,  A.C.  187,  65 
L.  J.  Ch.  449,  74  L.  T.  323. 

(c)  See  Beevor  v.  Lttek,  L.  R.  4  Eq.  587,  36  L.  J.  Ch.  866,  15  W.  R.  1221. 

id)  Jennings  v.  Jordan,  6  App.  Cas.  698,  51  Ij.  J.  Ch.  129,  46  L.  T.  593. 
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» 

be  consolidated  as  against  the  assignee  of  that  equity  of  re- 
demption {£), 

The  provision,  above  referred  to,  of  the  Conveyancing  and  Conveyancing 
Law  of  Property  Act,  1881  (c.  41),  is  to  the  effect  that,  where  ^"^^^l;^ 
the  mortgages,  or  one  of  them,  have  or  has  been  made  since  tion. 
the  31  St  December,  1881,  and  if  and  so  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  deeds,  or  one  of  them, 
a  mortgagor  may  redeem  any  one  mortgage,  without  paying 
any  money  due  under  any  separate  mortgage  made  by  him, 
or  by  any  person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks  to  re- 
deem (s.  17). 

(iv.)  Modes  of  Enforcing   MoHgagrs. — The   various   modes  The  various 
of  enforcing  the  security  created   by  u  mortgage  comprise :  "><><*««• 
(a)  possession,  and  receipt  of  the  rents  and  protits,  of  the  land ; 
()8)  appointment   of  a   receiver;    (7)  sale  of  the   mortgaged 
estate;   (S)  foreclosure  of  the  equity  of  redemption.     These 
may  be  considered  in  the  foregoing  order. 

(a)  Where  the  legal  estate  is  in  the  mortgagee,  he  may,  (a)  Possession 
at  any  time  during  the   continuance  of   the  security,  enter  *'*^J®*^*P*^  ^^ 
into  possession  of  the  land,  and  receipt  of  its  rents  and  profits,  profits, 
unless  the  mortgage  deed  otherwise  provides  (/).     The  liabi- 
lities and  rights  of  a  mortgagee  in  possession  have  already 
been  stated  (p.  196).     A  mortgagee  whose  security  is  effectual 
in  equity  only,  cannot  have  possession,  unless  by  order  of  the 
Court ;  as  the  right  to  the  possession  is  incidental  only  to  the 
legal  ownership  (h), 

(0)  The  appointment  of  a  receiver  is  a  means  whereby  a  (/3)  Appoint- 
mortgagee,  who  desires  to  avoid  the  liabilities  attending  pos-  "**^"*  "^ 

•  u*  ^i.'i.ij^i_  •  receiver. 

session,  or  who  is  not  entitled  to  have  possession,  may  never- 
theless have  the  rents  and  profits  of  the  land  applied  for  the 
purpose   of  giving  effect  to  the   mortgage,  according  to   its 
terms,     formerly,  a  receiver  could  be  appointed  only  under  a 
provision  for  the  purpose  in  the  mortgage  instrument,  or  by 
virtue  of  an  order  of  a  Court ;  and  this  is  still  the  rule  where 
the  mortgage  is  not  created  by  deed.     But  the  Conveyancing  Receiver 
and  Law  of  Property  Act,  1881  (c.  41),  empowers  the  mort-  un^ierConvey- 
gagee,  under  a  mortgage  made  by  deed  since  the  31st  Decem-  igg\"^    ^*' 
ber,  1881,  and  to  the  extent  to  which  he  might  have  been 
empowered  by  the  mortgage  deed,  to  appoint,  by  writing,  a 
receiver  of  the  income  of  the  land,  as  agent  of  the  mortgacror, 
who  will  be  solely  responsible  for  his  acts  or  defaults.     The 

{«)  BarUr  v.  Colman,  19  Ch.  D.  630.  51  L.  J.  Ch.  481,  46  L.  T.  154 ;  Bird  v. 
Wenn,  33  Ch.  D.  215,  55  L.  J.  Ch.  722,  64  L.  T.  933;  Minter  v.  6'arr,  1894,  3 
Ch.  498,  63  L.  J.  Ch.  705,  71  L.  T.  626 ;  ef.  Pledge  v.  White,  supra, 

(/)  2  Robbins,  Mortg.  796. 

(A)  Lanffton  v.  Langton,  7  D.  M.  &  G.  30,  37 ;  2  Robbins,  Mortg.  797,  798. 
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moneys  received  by  him  will  be  applicable  (after  discbarge  of 
prior  claims)  in  payment  of  interest  due  under  the  mortgage ; 
and  the  residue  will  be  payable  to  the  person  who  is  entitled, 
subject  to  the  receiver's  possession,  to  the  income  or  possession 
of  the  mortgaged  land.  This  power  may,  however,  be  nega- 
tived or  varied  by  the  mortgage  deed ;  and  it  is  not  exercisable 
until  the  mortgagee  has  become  entitled  to  exercise  the  power 
of  sale  (presently  mentioned)  conferred  by  the  Act  (s.  24). 
(7)  Sale  of  (7)  The  sale  of  the  mortgaged  estate,  and  payment  of  the 

mortgaged       sum  due  under  the  mortgage,  out  of  the  proceeds  of  the  sale, 
estate.  j^  ^j^^  coursc  most  commouly  adopted  by  the  mortgagee  for 

the  realisation  of  his  security.  His  right  to  adopt  this  course 
depends,  however,  on  his  being  expressly,  empowered  so  to 
do,  by  the  terms  of  the  mortgage  instrument,  or  by  statute; 
for  a  power  to  sell  the  mortgaged  estate  is  not  implied  in 
equity. 
Power  of  sale  Formerly,  the  mortgi^e  instrument  usually  contained  an 
under  Convey-  express  power  of  sale;  but  where  the  mortgage  has  been  made 
?88L^  ^^*  ^7  ^®®^  since  the  Slst  December,  1881,  a  power  of  sale,  which 
is  given  by  the  Conveyancing  and  Law  of  Property  Act,  1881 
(c.  41),  in  such  case,  to  the  like  extent  as  if  such  power  had 
Men  expressly  conferred  by  the  mortgage  deed,  is  now  gene- 
rally relied  on;  the  deed  containing  only  such  variations  (if 
any)  of  the  statutory  power  as  may  be  thought  proper.  The 
Act  empowers  the  mortgagee,  when  the  debt  has  become  due, 
to  sell,  or  to  concur  with  any  other  person  in  selling,  the 
mortgaged  land,  or  any  part  of  it,  either  subject  to  prior 
charges  or  not,  and  either  by  public  auction  or  by  private 
contract  (i),  and  to  convey  it  by  deed  to  the  purchaser,  freed 
from  all  estates  and  interests  to  which  the  mortgage  has 
priority,  and  subject  to  all  estates  and  interests  prior  to  the 
mortgage ;  except  that,  in  the  case  of  copyhold  or  customary 
land,  the  le<;al  right  to  admittance  is  not  to  pass  by  a  deed 
under  this  provision,  unless  a  deed  is  otherwise  sufiScient  for 
that  purpose  by  law  or  custom.  The  Act  also  makes  the 
mortgagee'*s  receipts  in  writing  sufficient  discharges  for  the 
purchase-money ;  and  it  protects  him  from  involuntary  losses 
arising  through  the  exercise  of  the  power,  and  the  purchaser 
against  any  irregularity  in  the  sale.  The  purchase-money 
is  to  be  applied  (after  prior  incumbrances,  to  which  the  sale  is 
not  made  subject,  have  been  discharged,  or  provided  for  as  re- 
quired by  the  Act),  first,  in  payment  of  the  costs  of  the  sale  ; 
and,  secondly,  in  discharge  of  the  moneys  due  under  the  mort- 
gage ;    and  the  surplus  (if  any)  is  to  be  paid  to  the  person 

{%)  The  Act  empowers  the  mortgagee,  vhen  the  power  of  sale  has  become 
exercisable,  to  recover  from  any  person  not  having  an  interest  prior  to  the 
morigage,  such  documents  of  title  to  the  land  as  the  parcbaser  would  be 
entitled  to  require  from  him  :  b.  21  (7). 
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entitled  to  the  mortgaged  land,  or  authorised  to  give  receipts 
for  the  proceeds  of  the  sale.  But  the  power  is  not  to  be 
exercisable,  unless  notice  requiring  payment  of  the  mortgage- 
money  has  been  served  on  the  mortgagor  or  one  of  several 
mortgagors,  and  default  has  been  made  by  him  in  payment, 
for  three  months  after  such  service  ;  or  unless  interest  under 
the  mortgage  is  in  arrear  and  unpaid,  for  two  months  after 
becoming  due ;  or  unless  there  has  been  a  breach  of  some 
provision  in  the  mortgage  deed  (other  than  a  covenant  for 
payment  of  the  mortgage  money  or  interest),  to  be  observed 
or  performed  on  the  part  of  the  mortgagor  or  a  person  con- 
curring in  the  mortgage.  And  the  power  of  sale  conferred 
by  the  Act  may  be  varied,  or  negatived,  by  the  terms  of  the 
mortgage  deed  (ss.  19  (L),  20-22). 

On  a  sale  by  a  mortgagee  under  this  power,  or  a  similar  Mortgagor » 
power  given  by  the  mortgage  deed,  the  concurrence  of  the  concurrence 
mortgagor,  or  of  any  other  person  having  an  interest  in  the  ^wer  not 
land  subsequent  to  that  of  the  mortgagee,  is  not  necessary,  needed, 
and  cannot  be  required  by  the  purchaser  (k).     And  the  pur- 
chaser is  not  liable  to  the  mortgagor,  in  case  of  any  impro- 
priety or  irregularity  in  the  exercise  of  the  power,  of  which 
the  purchaser  had  not  notice  before  the  property  was  conveyed 
to   him ;    the  mortgagor's   only  remedy,  in  such  case,  being 
against  the  mortgagee  personally  (/).     But  if,  before  the  pro- 
perty is  conveyed  to  the  purchaser,  he  has  knowledge  of  facts 
that  render  the  sale  improper,  the  transaction  may  be  set  aside 
at  the  instance  of  the  mortpfagor,  unless  the  latter  has  waived 
his  right  to  object  to  the  sale  (?»). 

Where  the  terms  of  the  power  require  that  notice  of  the  To  whom 
mortgagee's  intention  to  exercise  it  be  given  to  the  mortgagor  ^?^^^  ^»  ^*« 
or  his  assigns,  the  notice  must  be  given  to  a  subsequent  mort-  ^^®°* 
gagee  or  assignee  of  the  equity  of  redemption,  of  whose  claim 
the   mortgagee  who  sells  has  notice  (o);  and  the  mortgagor 
cannot  waive  any  irregularity  in  the  exercise  of  the  power  of 
sale,  as  against  such  a  subsequent  claimant  (j9).    In  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  *  mortgagor' includes 
any  person  entitled  to  redeem  the  mortgaged  estate.    Probably, 

{k)  Carder  v.  Morgan,  18  Ves.  844. 

{I)  Bee  Dicker  v.  Angerti&in,  3  Ch.  D.  600,  45  L.  J.  Ch.  754  ;  IfooU  v.  Smith, 
17  Ch.  D.  434,  50  L.  J.  Ch.  576,  45  L.  T.  38.  And  see  s.  21  (2)  of  the  Con- 
vejancing  Act,  1881. 

(n)  See  Parkinson  v.  IFanhury,  1  Dr.  and  Sm.  143,  2  D.  J.  &  S.  450,  L.  R.  2 
H.  L.  1 ;  Selioyn  v.  Oaf:/it,  38  Cli.  D.  273,  57  L.  J.  Ch.  609,  59  L.  T.  233;  Hr 
Thompson  and  Udi,  44  Ch.  D.  492,  59  L.  J.  Ch.  651,  62  L.  T.  651 ;  Lift  Interest 
and  Revernonary  Securities  Corporation  v.  Hand  in  Hofnd  Insurance  Society, 
1898,  2  Ch.  230,  67  L.  J.  Ch.  548,  78  L.  T.  708. 

(o)  HodU  v.  Smithy  sup,  note  {I), 

{p)  Selwyn  v.  Qarfit,  Re  Thompson  and  Iloit,  sup.  note  (n). 
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therefore,  where  the  Act  requires  that  notice  should  be  given 
to  the  mortgagor,  by  a  mortgagee  selling  under  his  power  of 
sale,  the  notice  should  be  given,  also,  to  any  subsequent  mort- 
gagee, of  whose  claim  the  selling  mortgagee  has  notice. 
Duty  of  mort-        The  mortgagee  should  have  regard,  in  selling,  to  the  in- 
gagee  selling,   tcrcsts  of  the  mortgagor,  as  well  as  to  his  own  claims — to  the 
extent,  at  least,  that  he  must  not,  in  selling,  wilfully  or  reck- 
lessly sacrifice  the  estate;  though  he  is  not  otherwise  liable, 
merely  by  reason  of  the  price  obtained  being  less  than  the 
Cannot  sell     value  of  the  estate  (^).     He  cannot,  on  selling,  acquire  the 
after  tender  of  estate  himself,  as  purchaser  (?').     And  if  he  sells  after  tender 
amount   ue.    ^j  ^y^^  amouut  due  to  him,  the  sale  will  be  set  aside  as  against 

him,  and  as  against  a  purchaser  with  notice  of  the  tender  (s). 

Trust  of  If  a  mortgagee,  selling  under  a  power  of  sale,  has  notice 

jitirpiuBon       of   any    subsequent   mortgage   affecting   the   land,    he   must 

hold  the  surplus  in  trust  for  the  person  of  whose  mortgage 

he  has  notice,  in  preference  to  paying  it  to  the  mortgagor; 

and  if  he  has  notice  of  more  than  one  such  mortgage,  there 

will    be    a    trust    for    the    mortgagees,    according    to   their 

priorities  (t). 

Right  to  If  the  sale  takes  place  after  the  death  of  the  mortgagor, 

surplus  after    q^^j  surplus  that  would  havc  been  payable  to  him,  had  he  then 

Iieath.*^*'*  *     ^®®^  living,  will  be  payable  to  the  person  in  whom  the  equity 

of  redemption  has  become  vested  (w). 

Sale  by  order         Afi  the  powcr  of  Sale  given  by  the  Conveyancing  and  Law 

of  Court      ^  of  Property  Act,  1881  (c.  41),  does  not  apply  where  the  mort- 

Act^i88i°*"°  S^n®  i^  made  otherwise  than  by  deed,  the  mortgagee,  in  such 

hereon.    *       casc,  cauuot  scU,  unlcss  under  an  express  power  jiiven  by  the 

mortgage  instrument,  or  by  virtue  of  an  order  of  the  Court. 

By  the  above   Act,  in  any  action,   whether   for  foreclosure, 

redemption,  sale,  or  the  raising  and  payment  in  any  manner 

of  mortgage  money,  the  Chancery  Division  of  the  High  Court, 

on  the  request  of  the  mortgagee,  or  of  any  person  interested 

in  the  mortgage  money  or  in  the  ri^ht  of  redemption,  may 

direct  a  sale  of  the  mortgaged  estate,  on  such  terms  as  it  thinks 


iq)  Kennedy  v.  De  Trafford,  1896,  1  Ch.  762,  1897,  A.  C.  180;  Farrar  v. 
Pnrrar's,  Limited,  40  Ch.  D.  395,  68  L.  J.  Ch.  186,  60  L.  T.  121  ;  per  Cozens- 
Hardy,  J.,  in  AuU  v.  Boston,  1899,  1  Ch.  873,877,  80  L.  T.  353,  68  L.  J.  Ch.  367. 
As  to  mortgagee's  liability  for  loss  through  miadescription  of  the  property  on 
helling,  see  Tofnlin  v.  Luce,  43  Ch.  D.  191,  59  L.  J.  Ch.  164,  62  L.  T.  18. 

(r)  Sug.  V.  k  P.  66,  67.     See  NuU  v.  Eatton^  nip, 

(<)  Jenkins  v.  Janes,  2  Giff.  99 ;  SfaHinson  v.  Oawes,  21  Ch.  D.  857,  61  L.  J. 
Ch.  594,  46  L.  T.  882. 

(e)  2  Uobbins,  Mortg.  912 ;  Tanner  v.  Heard,  23  Beav.  556.  The  rule  is  the 
same  where  the  sale  is  by  the  mortgagor  and  mortgagee  jointly  :  West  1/mdmi 
Commercial  Bank  v.  Reliance  Permanent  Building  Society,  29  Ch.  D.  954,  54  L.  J. 
Ch.  1081,  53  L.  T.  442. 

(tt)   Wright  y.  Rose,  2  S.  ft  S.  323  ;  Bourne  v.  Bourne,  2  Hare  36. 
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fit  (s.  25).  Under  this  enactment,  a  sale  may  be  directed, 
though  the  mortgage  be  merely  by  deposit,  without  any  written 
agreement  or  memorandum  (v). 

Where  the  mortgagor  is  a  bankrupt,  the  Court  of  Bank-  Sale  by  order 
ruptcy  may,  on  the  mortgagee's  application,  order  a  sale  of^nkruptcy 
the  mortgaged  land ;  and,  at  any  such  sale,  the  mortcaaee  may 
bid  and  purchase.     But  a  mortgagee  who  has  a  power  of  sale 
may,   of  course,  sell   under  his  power,  notwithstanding   the 
mortgagor's  bankruptcy  (w). 

Where,  after  sale  of  mortgaged  land,  the  legal  estate  Mortgiwyor 
remains  in  the  mort^a^or,  he  will  hold  it  in  trust  for,  and  ^^j^*  ^"k*^^ 
be  bound  to  convey  it  to,  the  purchaser  (x).  truatee  after 

sale. 

(S)  The  right  of  foreclosure  is  incident  to  every  mortgage,  (*)  Jj'oie- 
other  than  a  security  of  one  of  the  exceptional  kinds  previously  ^^°'"™- 
mentioned  (y).  Foreclosure  is  a  judicial  process  by  which,  on 
failure  in  payment  of  the  sum  due  under  a  mortgage,  within 
a  certain  period,  the  equity  of  redemption  is  barred  or  ex- 
tinguished ;  with  the  result  that  the  estate  or  interest,  which 
was  previously  a  mere  security  for  the  debt,  is  thenceforth 
held  by  the  mortgagee  as  owner.  A  mortgagee  may  commence 
proceedings  for  foreclosure  at  any  time  after  the  day  named 
for  payment  in  the  mortgage  instrument,  and  while  any  sum 
remains  owing  on  the  security.  An  account  is  taken,  by 
direction  of  the  Court (2),  of  the  amount  due  under  the  mort- 
gage for  principal,  interest,  and  costs;  and  the  mortgagor  is 
allowed  six  months,  after  the  amount  has  been  ascertained, 
within  which  he  may  redeem  the  inortga<^e.  On  default  in 
payment  within  that  time,  the  mortgaiiee  is  entitled  (unless 
the  Court  gives  further  time  for  payment)  to  a  final  order  of 
foreclosure ;  whereby  he  becomes  absolutely  the  owner  of  the 
mortuaged  estate,  and  is  entitled  to  have  the  legal  estate  in 
the  land  conveyed  to  him,  if  (the  mortgage  being  equitable) 
it  remains  in  the  mortgagor  (a) ;  unless,  indeed,  the  Court,  for 

'  (v)   Wade  v.  WUsoti,  22  Ch.  D.  235,  52  L.  X  Ch,  399,  47  L.  T.  696 ;  Oldham 
V.  Stringer,  51  L.  T.  895,  33  W.  R.  251. 

(w)  Bankrnptcy  Rules,  1886,  rr.  73-77. 

{x)  Re  Hodson  and  Howes*  Contract,  36  Ch.  D.  668  ;  56  L.  J.  Ch.  755,  56  L.  T. 
837 ;  London  and  CourUy  Ba/nking  Co,  v.  Goddard,  1897,  1  Ch.  642,  66  L.  J.  Ch. 
261,  76  L.  T.  277. 

(2^)  Viz,,  the  mortgage  by  way  of  trust  for  sale  (p.  192) ;  and  the  ancient 
vivum  vadium,  mortuum  vadium,  and  Welsh  mortgage,  (p.  184).  As  to  mortgage 
debentures  of  a  company  being  enforceable  by  foreclosure,  see  Sadler  v. 
WorUy,  1894,  2  Ch.  170,  63  L.  J.  Ch.  561,  70  L.  T.  494 ;  Re  Continental  Oxygen 
Oo„  1897,  1  Ch.  511,  66  L.  J.  Ch.  278,  76  L.  T.  229. 

(z)  I.e.,  the  Chancery  Division  of  the  High  Court.  The  County  Courts  also 
have  jurisdiction  where  the  amount  secured  by  the  mortgage  does  not  exceed 
£500. 

(a)  Lees  v.  Fisher,  22  Ch.  D.  283,  31  W.  R.  94;  London  and  County  Banking 
Go,  Y.  Ooddard,  sup,  note  («). 
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special  reasons,  orders  the  foreclosure  to  be  opened — that  is, 
jL-ives  the  mortgagor  a  further  right  to  redeem  (6).  To  pro- 
ceedings for  foreclosure  of  a  mortgage,  all  persons  having 
incumbrances  subsequent  to  the  mortgage  should  be  made 
parties,  since  they  all  have  the  right  to  redeem  the  mortgage ; 
and  any  who  are  not  made  parties  will  not  be  bound  by  the 
foreclosure,  even  though  the  mortgairee  had  no  notice  of  their 
claims  (c).  But  a  mortgagee  may  foreclose,  without  making 
a  prior  mortgagee  a  party  to  the  proceedinirs ;  and  he  will 
then  hold  subject  to  the  prior  mortgage  (d).  It  has  been  seen 
that,  in  an  action  for  foreclosure  of  a  mortgage,  the  Court 
may  direct  a  sale  in  lieu  of  foreclosure  (p.  204). 

Mortgagee  It  may  be  here  mentioned  that  the  different  remedies  of 

"**y  P?"^®  a  mortgagee,  including  his  right  to  sue  the  mortgagor  personally 
concurrently.  ^^^  ^^e  debt,  may  be  pursued  concurrently  or  successively,  so 
long  as  any  principal  or  interest  remains  due  under  the 
security  (^).  Thus,  if  on  a  sale  of  the  estate  there  is  a 
deficiency,  the  mortgagee  may  sue  the  mortgagor  for  the 
balance.  And  even  after  foreclosure,  the  mortgagee  may  be 
entitled  to  sue  the  mortgagor,  on  the  ground  that  the  value 
of  the  estate  is  less  than  the  amount  of  the  debt;  but  by 
so  doing  he  opens  the  foreclosure — that  is,  gives  the  mortgagor 
a  further  right  to  redeem.  Hence,  the  mortgagee  cannot  sue 
after  foreclosure,  if  he  has  alienated  the  estate  (/).  And  after 
a  judgment  nisi  for  foreclosure,  but  before  the  foreclosure  is 
made  absolute,  he  cannot  exercise  his  power  of  sale  without  the 
leave  of  the  Court  (/*). 

Modes  of.  (v.)  Transfer  of  Mortgages, — A  mortgagee  may  alienate  his 

security,  either  inter  vivos  or  by  will.  An  absolute  alienation 
inter  vivos,  usually  called  a  transfer,  of  a  mortgage,  comprises 
an  assignment  of  the  mortgage  debt,  and  a  conveyance  of  the 
mortgaged  estate  or  interest.  The  estate  is  transferred  subject 
to  the  existing  equity  of  redemption ;  or  sometimes,  where  the 
mortgagor  concurs  in  the  transfer,  with  a  new  proviso  for 
redemption  (//). 

(6)  As  to  where  this  will  be  done,  see  Fisher,  Mortar-  924;  2  Robbins, 
Mortg.  1047-1051  ;  Oimphdl  v.  ffolyland,  7  Ch.  D.  166,  47  L.  J.  Ch.  146,  26 
W.  R.  109 ;  Taylor  v.  MoHyn,  33  Ch.  D.  226,  55  L.  J.  Gb.  393,  55  L.  T.  651. 

(e)  See  2  Robbins,  Mortg.  1012. 

{d)  2  Robbing,  Mortg.  1014. 

{e)  2  Robbins,  Mortg.  867;  Ewnomie  Life  Aisvrance  Society  v.  Utbome,  1902, 
A.  C.  147,  71  L.  J.  P.  C.  84,  86  L.  T.  867. 

(/)  Loeikkart  ▼.  Hardy,  9  Beav.  849. 

(/)  Stevfnt  V.  Theatrei,  Ld,,  1903, 1  Ch.  867,  72  L.  J.  Ch.  764,  88  L.  T.  468. 

{g)  See  farther  as  to  the  forms  of  transfer  of  mortgages,  poMt,  pp.  356,  357. 
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If  the  mortgagor  is  not  a  party  to  the  transfer,  the  trans-  Where 
feree  should  inquire  of  him  the  amount  of  the  mortgage  debt,  mortgagor  not 
and  give  him  notice  of  the  transfer.     For  if  before  the  transfer,  *  ^'*^' 
or  afterwards  but  before  notice  of  it  has  been  given  to  the 
mortgagor,  the  latter  pays  the  whole  or  any  part  of  the  debt 
to  the  mortgagee,  he  will,  to  that  extent,  be  discharged  from 
liability   to   the    transferee.     And   whatever   the   mortgagor, 
before  he  has   notice  of  the   transfer,  can  claim  by  way  of 
set-off  against  the  mortgagee,  he  can  claim  equally  against  the 
transferee  {gg). 

A  mortgagee  in  possession,  who  makes  a  transfer  of  his  Transft^r  by 
mortgage  without  the  assent  of  the  mortgagor,  remains  liable  mortgnpee  in 
to  account  for  the  profits  of  the  land  received  subsequently  P^*"***'*^"- 
to  the  transfer ;  unless  the  transfer  was  made  by  order  of  a 
court  (A). 

A  transferee  of  a  mortgage,  who  has  given,  as  the  considera-  Transferee 
tion  for  the  transfer,  a  smaller  sum  than  the  amount  due  under  f  "u^^^,^ 
the  mortgage,  is  not  thereby  precluded  from  claiming  the  full  debt. 
sum  due  under  the  security.    This  rule  does  not  apply,  how- 
ever, where  a  trustee  takes  a  transfer  of  a  mortgage  of  the  trust 
estate;  for,  in  that  case,  only  the  sum  actually  paid  for  the 
transfer  can  be  claimed  by  him. 

It  has  been  held  that  a  mortgagee  by  deposit  of  title-deeds  Mortgage  by 
cannot  effect  a  transfer  of  the  mortgage  by  a  parol  voluntary  t**^*^/*^"^^ 
gift,  with  delivery  of  the  deeds  (t).  by  parol. 

An  alienation  of  a  mortgage  may  be  made  by  way  of  sub-  Sub-mort- 
mortgage — that  is,  as  a  security  for  money  due  from  the  mort-  ^*K®' 
gagee  to  the  alienee.     A  sub-mortgage  usually  vests  in  the 
sub-mortgagee  all  the  rights  and  powers  of  the  original  mort- 
gagee, subject  to  a  proviso  for  redemption.    The  proviso  for 
redemption  contained  in  the  original  mortgage,  of  course,  con-  . 
tinues  in  force;  and,  on  redemption  under  that  proviso,  the 
sub-mortgagee  receives  the  money,  and  deducts  the  debt  due 
to  him,  paying  the  balance  to  the  original  mortgagee  {j). 

(4)  Determination  of  Mortgragres. — The  various  ways  in  Modes  of 
which  a  mortgagor's  equity  of  redemption  may  be  lost  or  ex-  detennina- 
tinguished  have  been  already  noticed  (pp.  185,  186).   The  deter- 
mination of  a  mortgage  through  its  redemption,  and  the  right 
to  a  reconveyance  of  the  mortgaged  estate  on  redemption,  are 

{gg)  2  RobbiDs,  Mortg.  819-S21  ;  Re  Lord  Southampton't  B$taU,  16  Ch.  D. 
178,  60  L.  J.  Cb.  218,  43  L.  T.  687 ;  Turner  v.  Smith,  1901,  1  Ch.  213,  70  L.  J. 
Ch.  144,  83  L.  T.  704 ;  but  see  Bickerton  v.  Walker,  31  Ch.  D.  151,  55  L.  J.  Ch. 
227,  53  L.  T.  731 ;  IJa'l  v.  lleicard,  32  Ch.  D.  430,  65  L.  J.  Ch.  604,  64  L.  T. 
810;  Diaxm  v.  Winch,  1900,  1  Ch.  736,  69  L.  J.  Ch.  465,  82  L.  T.  437. 

{k)  2  Robbinsi,  Mortg.  822. 

(t)  Re  Richardson,  80  Ch.  D.  396,  56  L.  J.  Ch.  741,  68  L,  T.  746. 

(;')  See  further  as  to  bubmortgages,  2  pt.  2  DavidsoD,  Conv.  138. 
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here  considered  (k);  also,  the  extinguishment  of  a  mortgage 
through  its  merger  in  the  ownership  of  the  land. 

Redemption  and  Reconveyance, — The  mortgage  may  be 
redeemed  on,  or  at  any  time  after,  the  day  stated  in  the  mort- 
gage instrument  as  the  date,  or  earliest  date,  for  payment  of 
the  mortgage  debt  (/),  and  during  the  subsistence  of  the  equity 
of  redemption,  by  payment  to  the  mortgagee  of  the  amount 
due  on  the  security.  Unless  the  debt  is  paid  at  the  time 
named,  as  above,  for  its  payment,  the  mortgagee  is  entitled 
to  six  months'  notice  before  payment,  or  to  six  months' 
interest  in  lieu  of  notice  (m) ;  except  where  the  mortgage  is 
an  equitable  mortgage  by  deposit  of  title-deeds,  in  which  case 
the  form  of  the  security  raises  a  presumption  that  the  loan  is 
merely  temporary  (n).  But  the  mortgagee  is  not  entitled  to 
such  notice,  or  interest,  if  he  demands  immediate  payment  of, 
or  sues  for,  the  debt  (o),  or  if  he  has  entered  into  possession  of 
the  land  (p).  And  if  he  sues  to  recover  possession  of  the  land 
from  the  mortgagor,  the  Count  may  stay  the  proceedings  in 
the  action,  and  eompel  a  reconveyance  of  the  land,  on  pay- 
ment of  the  debt  with  interest  and  costs  (q). 

The  mortgagor,  or  any  other  person  entitled  to  redeem  the 
mortgage  (p.  186),  may,  if  necessary,  apply  to  the  Court  (r)  to 
enforce  his  right  of  redemption ;  and  in  such  proceedings  he 
may,  under  the  Conveyancing  and  Law  of  Property  Act,  1881 
(c.  41),  have  an  order  for  sale  of  the  land,  instead  of  redemp- 
tion ;  or  the  Court  may  (as  has  been  mentioned)  order  a  sale, 
on  the  request  of  any  person  interested  in  the  mortgage  money 
or  in  the  right  of  redemption  (s.  25).  Where  redemption  is 
ordered,  an  account  is  directed  to  be  taken  of  what  is  due  to 
the  mortgagee;  and  it  is  ordered  that,  on  payment  by  the 
plaintiff  within  six  months  after  the  amount  due  has  been 
ascertained,  the  estat-e  be  reconveyed  to,  or  otherwise  re-vested 
in,  the  plaintiff,  discharged  from  the  mortgage ;  but  that,  if  the 
money  be  not  paid  within  that  time,  the  action  be  dismissed. 
In  the  case  of  a  legal  mortgage,  the  dismissal  of  an  action  for 
redemption,  on  non-payment  of  the  money  within  the  appointed 
time,  is  equivalent  to  a  foreclosure  of  the  mortgage ;  but  this 


{k)  As  to  determination  of  the  mortgagee's  rights  through  the  operation  of 
the  Statutes  of  Limitation,  see  postf  p.  4i9. 

(0  Brovm  v.  Cole,  14  Sim.  428. 

(m)  Sharpnell  v.  Blake,  2  Eq.  Gas.  Abr.  003,  pi.  34. 

(n)  Pitzgerald:$  Trustees  v.  Mdlersh,  1892,  1  Ch.  385,  61  L.  J.  Ch.  231,  66 
L.  T.  178. 

(o)  LetU  V.  ffutchins,  L.  R.  13  Eq-  176;  JU  Aleock,  23  Ch.  D.  372,  49  L.  T. 
240;  Smith  v.  Smith,  1891,  3  Ch.  550,  60  L.  J.  Ch.  694,  65  L.  T.  334. 
ip)  BoviU  V.  EndU,  1896,  1  Ch.  648,  65  L.  J.  Ch.  542,  44  W.  R.  523, 
iq)  Common  Law  Procedure  Act,  1852  (c.  76),  s.  219. 
(r)  See  ante,  p.  205,  note  (z). 
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rule  does  not  apply  to  an  equitable  mortgage  by  deposit  of 
title-deeds  (s). 

When  the  amount  due  under  the  mortgage  has  been  paid  Reconvcy- 
off,  or  received  out  of  the  rents  or  profits  of  the  land,  and  the  *"^' 
mortgage  is  thus  extinguished,  the  legal  estate,  if  any,  vested 
in  the  mortgagee,  is  held  by  him  in  trust  for  the  mortgagor,  or, 
if  there  are  subsequent  mort^^ages,  in  trust  for  the  subsequent 
mortgagees  and  the  mortgagor  in  the  order  of  their  respective 
priorities;  and  he  may  be  required  to  reconvey  the  legal 
estate,  accordingly,  discharged  from  the  mortgage  (t).  Where, 
on  a  mortgage  of  copyholds  by  conditional  surrender,  the 
mortgagee  has  not  been  admitted,  there  is  no  reconveyance,  as 
the  surrender  is  made  void  by  entry  of  a  memorandum  of 
satisfaction  on  the  court  rolls.  And  so,  in  the  case  of  an 
equitable  mortgage,  the  interest  of  the  mortgagee  in  the  land 
is  extinguished  by  the  mere  payment  of  the  debt,  and  no  re- 
conveyance is  needed  (u).  And  where  a  mortgage  by  a  tenant 
in  fee  simple  has  been  made  by  demise  of  the  land  to  the 
mortgagee  for  a  term  of  years  (p.  191),  the  payment  of  the 
debt  extinguishes  the  mortgagee's  interest  in  the  land,  since 
the  term  thereupon  becomes  a  satisfied  term  (p.  88)  (v). 
Under  the  Building  Societies  Act,  1874  (c.  42),  s.  42,  a  receipt 
given  under  the  seal  of  a  building  society  for  the  money  due 
under  a  mortgage  to  the  society,  indorsed  on,  qt  annexed  to, 
the  mortgage  instrument,  re-vests  the  estate,  without  recon- 
veyance, in  the  person  who  has  a  right  to  redeem  the  mortgage, 
and  the  best  right  to  the  estate  on  redemption  (w).  The 
Friendly  Societies  Act,  1896  (c.  25),  s.  53,  gives  the  like  effect 
to  a  receipt  signed  by  the  trustees  of  a  friendly  society  for 
mortgage  money  due  to  the  society. 

Formerly,  a  mortgagee  could  not  be  compelled,  on  being  Transfer  in 
paid  off,  to  reconvey,  at  the  request  of  the  person  redeeming,  ^*®**  ^^  '®^"" 
to  some  other  person ;  unless,  indeed,  the  proviso  for  redemp-  ^*^* 
tion  contained  a  stipulation  to  that  effect  (x).     But  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  s.  15,  as 
amended  by  the  Conveyancing  Act,  1882  (c.  39),  s.  12,  pro- 
vides, in  effect,  that  the  mortgagor,  or  other  person  entitled  to 
redeem,  may,  on  redeeming,  require  the  mortgagee  (unless  he 

(«)  1  Robbins,  Mortg.  736 ;  HalleU  v.  FurzCy  31  Ch.  D.  312,  55  L.  J.  Ch.  226, 
54  L.  T.  12 ;  Marshall  v.  Shrewsbury,  L.  R.  10  Ch.  App.  250,  44  L.  J.  Ch.  802, 
32  L.  T.  418. 

{t)  Robbins,  Mortg.  42,  1410;  Sharpies  y.  Adams,  23  Beav.  213;  Banks  v, 
WhxUaU,  1  De  G.  ft  S.  542. 

(u)  2  Robbins,  Mortg.  1406. 

(v)  Fisher,  Mortg.  938 ;  2  Davidson,  Con?,  pt.  2,  822. 

{w)  See  Pease  v.  Jachton,  L.  R.  3  Ch.  676,  67  L.  J.  Ch.  726,  17  W.  R.  1 ; 
Hosking  v.  Smith,  13  App.  Cas.  582,  58  L.  J.  Ch.  367,  69  L.  T.  565. 

{x)  2  Robbins,  Mortg.  1414. 
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On  pnyment 
of  mortgage 
debt  by 
tenant  in  fee. 


On  payment 
of  mortgage 
by  tenant 
for  life. 


is,  or  has  been,  in  possessiou)  to  assign  the  debt  and  convey 
the  estate  to  any  third  person,  notwithstanding  any  stipulation 
to  the  contrary;  but  that  a  requisition  of  an  incumbrancer 
shall  prevail  over  a  requisition  of  the  mortgagor,  and  the 
requisition  of  a  prior  incumbrancer  shall  prevail  over  a 
requisition  of  a  subsequent  incumbrancer  (y). 

Merger, — If  a  tenant  in  fee  simple  or  in  tail  pays  ofif  a 
mortgage  debt  to  which  his  estate  is  subject,  the  charge  of  the 
debt  on  the  land,  generally  speaking,  merges  in  the  estate  and 
is  extinguished,  in  the  absence  of  evidence  of  a  contrary  inten- 
tion. The  result  is  the  same  where  the  mortL'agee  becomes 
owner  in  fee  simple  of  the  equity  of  redemption ;  or  where  a 
purchaser  of  the  fee  simple  subject  to  a  mortgage  pays  off 
the  mortgage  debt  (see  p.  199).  An  intention  that  the  charge 
shall  not  merge,  but  shall  continue  to  exist  as  an  interest 
distinct  from  the  equity  of  redemption,  may  be  sliown  by  a 
transfer  of  the  security  to  a  trustee  for  the  tenant,  or  mort- 
gagee, or  purchaser,  or  by  other  evidence  of  his  intention  to 
that  effect  (z). 

But  where  a  tenant  for  life  pays  off  a  mortgage  debt  to 
which  the  inheritance  of  the  land  is  subject,  he  is,  in  general, 
presumed  to  intend  that,  as  between  himself  and  persons 
entitled  to  subsequent  estates  in  the  land,  the  inheritance 
shall  remain  a. security  to  him  for  the  debt  he  has  thus  paid. 
Accordingly,  in  the  absence  of  evidence  of  a  contrary  intention 
on  his  part,  he  will  be  entitled,  in  equity,  to  a  lien  on  the  land 
for  the  amount  of  the  debt  so  paid  by  him  (p.  211),  assuming 
that  he  has  not  had  the  mortgage  transferred  in  trust  for 
him  (a). 


Sect.  II. — Rights  under  Equitable  Charges 

AND  Liens. 


Equiuble  Definitions. — An  equitable  charge  may  be  defined  as  an 

charge.  agreement,  declaration,  or  direction,  whereby  real  or  personal 

estate  is  expressly  or  constructively  made  liable,  otherwise 
than  by  way  of  mortgage,  to  the  discharge  of  some  pecuniary 
burden — as  a  debt,  or  legacy,  or  the  portion  of  a  widow  or 
child ;  or  is  declared  to  be  subject  to  a  lien  for  securing  the 
same  (b). 
Equitable  lien.        An  equitable  lien  differs  from  a  charge,  in  that  it  is  not 

(y)  See  Teevan  v.  Smith,  20  Oh.  D.  724,  51  L.  J.  Ch.  621,  47  L.  T.  208. 

{z)  2  Robbins,  Mortg.'  1481, 1435-1442 ;  cases  cited  ante,  p.  199,  note  (y). 

(a)  2  Robbins,  Mortg.  1433 ;  Burrell  y.  Bgremont,  7  Beav.  205 ;  JU  Harvey, 
1896,  1  Ch.  137,  66  L.  J.  Ch.  370,  73  L.  T.  613  ;  Forbet  v.  Mqffai,  18  Yes.  384, 
8.C.  and  notes,  L.  C.  R.  P.  244 ;  Lewin,  889. 

{b)  Fisher,  Mortg.  2, 106,  228. 
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created  by  express  provision,  but  arises  by  mere  operation  of 
law.  It  may  be  defined  as  an  obligation  which,  by  force  of  a 
rule  of  equity,  and  not  by  express  contract  or  direction,  binds 
real  or  personal  estate  for  the  discharge  of  a  debt  or  engage- 
ment. As  being  recognised  in  equity  only,  it  is  to  be  dis- 
tinguished from  a  legal  lien — i.e,,  a  lien  which  is  valid  by  the 
common  law,  as  well  as  in  equity.  A  legal  lien  applies  to 
chattels  only,  and  is  merely  a  right  to  retain  possession  of 
another's  chattel,  till  money  due  from  him  is  paid  (e). 

A  security  by  way  of  equitable  charge  or  lien  <rives  rise  to  Eflfcct  of 
a  trust,  either  implied  or  constructive,  in  favour  of  the  person  ^^•'S®  ^^  ^*^°- 
entitled  to  the  char<^e  or  lien,  to  the  extent  necessary  for  the 
i-ealisation  of  the  sum  secured  ;  and  it  is  enforceable  by  sale  of 
the  whole,  or  part,  as  the  case  may  require,  of  the  estate  (d), 
under  the  decree  or  order  of  the  Court  («).  And  the  holder  of 
a  charge  created  by  deed  for  securing  money  is,  apparently, 
entitled  to  such  of  the  remedies  given  by  the  Conveyancing 
and  Law  of  Property  Act,  1881  (c.  41),  to  morti:agees,  under 
mortgages  made  by  deed,  as  are  applicable  to  a  charge,  namely, 
the  appointment  of  a  receiver,  and  sale  of  the  land  (pp.  201, 
202) ;  since,  in  that  Act,  the  term  mortgage  includes  a  charge  for 
securing  money  or  money's  worth  (s.  2,  vi.).  But  the  remedy 
by  foreclosure  is  not  applicable  to  a  charge  or  lien,  as  dis- 
tinguished from  a  mortgage ;  since,  in  the  case  of  a  charge  or 
lien,  there  is  no  condition,  express  or  implied,  for  forfeiture  of 
the  estate  in  any  event  (/). 

Instanoes. — An  instance  of  an  equitable  chari;e,  of  common  insUnces  of 
occurrence,  is  where  debts  or  legacies  are  charged  by  will  upon  charges, 
land  of  the  testator  (p.  146).     A  charge  upon  land  is  frequently 
created,  also,  as  secority  for  a  debt,  in  lieu  of  a  mortgage. 

Instances  of   eqtdtable  liens,  which   have  been    already  Instaiices  of 
noticed,  are  the  lien  of  a  trustee  upon  the  trust  estate  for  ***"'• 
his  expenses,   or  other   moneys   properly  laid   out  by  him 
(p.  160);  and  the  lien  of  a  tenant  for  life  of  land,  for  money 
expended  by  him  in  discharging  a  mortgage  or  charge  on  the 
land  (p.  210> 

Where  the  inheritance  of  land  is  subject  to  a  mortgage  or  Lien  for 
charore  bearing  interest,  a  tenant  for  life  of  the  land  is  bound,  interest  pay- 

°                  °  able  by  tenant 
for  life. 

(c)  2  Spence,  Eq.  Jur.  196 ;  Fisher,  Mortg.  supra, 

(d)  Fisher,  Mortg.  479,  480,  484  ;  Hope  v.  Booth,  1  B.  ft  Ad.  498 ;  AUomey- 
General  v.  Siitingboume,  dx,,  Ry,  Co.,  L.  R.  1  Eq.  636,  35  L.  J.  Ch.  318,  14 
L.  T.  92. 

(e)  Le.  the  Chancery  Division  of  the  High  Court  of  Justice  (Jadicatare 
Act,  1873,  c.  66,  8.  34) ;  also  the  County  Courts,  where  the  amount  of  the 
charge  or  lien  does  not  exceed  £500  (County  Courts  Act,  1888,  c.  43,  s.  67). 

(/)  Fisher,  Mortg.  tupra,  2  Bobbins,  Mortg.  995 ;  Be  Owen,  1894,  3  Ch.  220, 
226,  63  L.- J.  Ch.  749,  71  L.  T.  181. 
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as  between  himself  and  persons  entitled  to  subsequent  estates 
in  the  land,  to  pay  the  interest  which  accrues  during  his  life ; 
and  if  he  fails  to  do  so,  a  person  entitled  to  a  subsequent  estate 
in  the  land  may  claim  a  lien  on  the  rents  and  proiSts  of  the 
land  arising  during  the  lifetime  of  the  tenant  for  life,  for  the 
arrears  of  the  interest  payable  by  him  {g). 
Vendor's  lien         Another  instance  of  an  equitable  lien  is  the  lien  of  a  vendor 
for  unpaid       of  land,  in  respect  of  the  purchase-money.     The  vendor  of  land 
moneyf*         ^^  ^  ^^®^  ^^  ^^®  \Andi  for  the  whole,  or  any  part,  of  the  pur- 
chase-money remaining  unpaid ;  even  where  the  land  has  been 
conveyed  to  the  purchaser,  and  possession  has  been  taken  by 
him ;  and  though  the  vendor  has,  in  the  deed  of  conveyance, 
acknowledued  the  receipt  of  the  purchase-money.      This  lien 
binds  the  land,  not  only  as  against  the  purchaser  himself,  but 
also  as  a<zainst  any  subsequent  owner,  except  a  purchaser  for 
value  who  has  acquired  the  legal  estate  in  the  land  without 
notice  that  the  money  was  unpaid.    The  lien  may  be  excluded, 
however,  by  the  express  terms,  or  manifest  intention,  of  the 
contract  between  the  parties ;  and  it  may  be  discharged  by  the 
vendor  taking  other  security  in  substitution  for  it  (A). 
Application  of       The  application  of  the  Keal  Estate  Charges  Act,  1854 
R«fti  Estate     (c.  113)  and  the  subsequent  amending  Acts  (pp.  187, 188),  to  a 
Charge.  Acu  \^^^J-^  ^^^  j^^  ^^^^  purchase-money  of  knd.  in;y  here  be 

noticed.  A  vendor's  lien  having  been  held  not  to  be  a  change 
by  way  of  mortgage,  within  the  meaning  of  the  principal 
Act  (t),  the  first  amending  Act  (1867,  c.  69)  enacted  that,  in 
the  construction  of  that  Act  and  the  principal  Act,  the  word 
mortgage  should  be  deemed  to  extend  to  any  lien  for  unpaid 
purchase-money  upon  lands  or  hereditaments  purchased  by  a 
testator ;  and  the  later  amending  Act  expressly  extended  the 
operation  of  the  preceding  Acts  to  the  case  of  a  person  dying 
intestate  after  the  31st  December,  1877,  seised  or  possessed  of, 
or  entitled  to,  any  lands  or  hereditaments  charged  with  a  lien 
for  unpaid  purchase-money.  The  effect  of  this  legislation  is 
that,  where  the  price  of  land  purchased,  or  contracted  to  be 
purchased,  has  not  been  paid  at  the  death  of  the  purchaser, 
the  purchase-money  will  not,  as  between  the  different  persons 
claiming  under  the  deceased,  be  payable  (as  it  was  before  the 
Acts)  (y)  out  of  that  part  of  the  deceased  purchaser's  estate 
which  is  applicable  in  discharge  of  his  debts  generally,  in 
exoneration  of    the   purchased    land;    but   the    person   who 

{g)  2  Bobbins,  Mortg.  637 ;  Revd  v.  WatkvMvn,  1  Ven.  Sen.  93  ;  Marthall  v. 
Orowther,  2  Ch.  D.  199,  23  W.  R.  210 ;  ffanywood  v.  ffonywood,  1902,  1  Ch.  347, 
71  L.  J.  Ch.  174,  86  L.  T.  214. 

{h)  As  to  the  vendor's  lien,  see  Maekreth  v.  Sjfmmont,  15  Ves.  329 ;  S.C.,  and 
notes  thereto,  2  L.  G.  Eq.  926. 

(i)  Hood  v.  Jlood,  3  Jar.  N.  S.  684. 

iJ)  Hudmm  y.  Cook,  L.  R.  13  Eq.  417,  41  L.  J.  Ch.  306»  26  L.  T.  18a 
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acquires  the  purchaser's  estate  in  the  land,  or  his  equitable 
interest  under  the  contract,  either  under  his  will  or  on  his 
intestacy,  will  take  it  subject  to  payment  of  the  purchase- 
money  ;  unless  the  deceased  has  expressed  a  contrary  intention 
within  the  meaning  of  the  Acts  (k), 

A  lien,  similar  to  that  of  the  vendor  of  land  for  unpaid  Purchaacr's 
purchase-money,  arises  in  favour  of   the  purchaser  of  land,  Jj^^^^P^^" 
where  the  contract  for  the  sale  of  the  land  is  rescinded,  in 
respect  of  any  deposit  or  purchase-money  that  has  been  paid 
by  him ;  unless  such  lien  is  excluded  by  the  terms  of  the 
contract  (/). 

As  will  be  seen  in  the  next  section,  charges  or  liens,  in  the  Charge*  or 
nature  of  equitable  liens,  have  been  given  by  statutes  in  respect  Jj,*e^VdebtB^^ ' 
of  judgment  and  Crown  debts. 

Alienation. — Equitable  charges  and  liens  are  assignable  in  Mode  of. 
the  same  way,  and  jsubject  to  the  same  rules,  as  other  equitable 
interests  (m). 

Mergrer. — An  equitable  charge  or  lien  on  land  is  subject  to 
the  rules,  already  noticed  as  to  merger  of  mortgage  debts 
(p.  210),  where  an  estate  in  the  land  and  the  charge  or  lien 
become  vested  in  the  same  person  (n). 

m 

Sect.  III. — Eights  in  Eespect  of  Judgment  Debts. 

Definition. — A  judgment  debt  is  a  sum  of  money  adjudged.  Definition  of 
by  the  sentence  of  a  court  of  record,  to  be  due  to  a  person.  It  j[^^?"®'** 
is  one  of  the  class  of  debts  called  debts  of  record,  as  being 
due  by  the  authority  of  courts  of  record,  and  enforceable  by 
remedies  peculiar  to  debts  of  that  class  (o).  At  the  present 
day,  judgment  debts  are,  practically,  the  only  debts  of  record, 
except  such  as  are  due  to  the  Crown  under  recognisances  (p). 

Modes   of   Enforcement   against    Land. — A  judgment  Remedies  of 
creditor — that  is,  a  person  to  whom  a  judgment  debt  is  due  j^^^"* 
— is  entitled  to  diflFerent  remedies  for  the  purpose  of  making 

(*)  Re  Cockcroft,  24  Ch.  D.  94,  62  L.  J.  Ch.  811 ;  Be  Kershaw,  37  Ch.  D.  674, 
57  L.  J.  Ch.  599,  58  L.  T.  512 ;  Re  Kidd,  1894,  3  Ch.  558,  63  L.  J.  Ch.  886,  71 
L.  T.  481. 

{I)  See  notes  to  Mackreth  v.  Symmontf  2  L.  C.  Sq.  926. 

(m)  Fisher,  Mortg.  255. 

(n)  See  Re  Drax,  1903,  1  Ch.  781.  787,  72  L.  J.  Ch.  505,  88  L.  T.  610. 

(o)  2  Bl  Comm.  465. 

{p)  As  to  recof2:nisance8,  see  2  Bl.  Comm.  341.  Debts  of  record  inclnded,  also, 
debts  dne  upon  the  (now  obsolete)  secnrities  called  respectively  Statutes  Mer- 
chant, Statutes  Staple,  and  Recognit>ances  in  the  nature  of  Statutes  Staple. 
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the  debtor's  interest  in  any  land  available  for  payment  of  the 
debt ;  provided,  at  least,  the  judgment  is  that  of  a  superior 
court;  or  that,  if  it  were  oripinally  a  judgment  of  an  inferior 
court,  it  has  been  removed  into  a  superior  court,  by  order  of  a 
judge  of  the  latter  court  (q).  The  modes  of  enforcing  judg- 
ment debts,  against  land,  comprise — (i.)  execution  under  legal 
process ;  (iL)  equitable  charge  or  execution ;  (iii.)  sale  of  the 
land  under  order  of  the  Chancery  Division  of  the  High  Court. 

Writ  of  degit.  (i.)  JSxeciUion  under  Legal  Process. — ^The  process  by  which, 
at  law,  interests  in  land  are  taken  in  execution,  is  a  writ  of 
execution  called  the  writ  of  elegit.  The  remedy  under  this 
writ,  as  extended  by  the  Judgments  Act,  1838  (c.  110),  s.  11, 
is  applicable  to  all  lands,  tenements,  and  hereditaments,  in- 
cludini;  those  of  copyhold  or  customary  tenure,  of  which  the 
debtor  is  seised  or*  possessed  at  the  time  of  entering  the  judg- 
ment, or  at  any  time  afterwards  (r). 

Process  under.  Under  this  writ,  the  sheriff  delivers  to  the  judgment  creditor 
possession  of  the  debtor's  land,  after  it  has  been  valued  by  a 
jury;  and  the  creditor  retains  possession,  until  the  debt  is 
satisfied  out  of  the  rents  and  profits  of  the  land,  as  valued. 
By  virtue  of  such  possession,  he  has  an  interest  in  the  land  in 
the  nature  of  a  chattel  real  (called  an  estate  by  elegit) ;  for  on 
satisfaction  of  the  debt,  the  debtor  is  entitled  to  resume 
possession  of  the  land  {s). 

E-tates  in  ex-        An  estate  in  expectancy  cannot  be  taken  in  execution  by 

ptHJtancy—      ^^^  sincc  there  cannot  be  actual  possession  on  such  an  estate. 

iiQw  far  iiaoie    »  ■  ii>i*#  ^  i*  *• 

under  degd.    A  reversion  on  a  lease  for  life  or  years  at«  rent,  is  an  exception 

to  this  rule ;  for  the  rent  incident  to  the  reversion  may  be 

taken  under  the  writ  {t). 
Estates  in  The  interest  of  one  of  several  owners  in  community  may 

lUble"" T      ^  taken  under  an  elegit ;  and  if  the  debtor  be  a  joint  tenant, 
^ii^  the  judgment  may,  since  the  Judgments  Act,  1838  (though  it 

could  not  previously),  be  executed  after  his  death  against  the 

surviving  co-tenant  {u). 
Liability  of  Equitable  estates  in  land,  arising  under  bare  or  simple 

^ut^  under  *"^^'  *^^'  xmA%T  provisions  of  the  Statute  of  Frauds  (1677, 
elegit,        *    ^'  3),  8.  10,  and  the  Judgments  Act,  1838  (c.  110),  s.  11,  liable 

to  execution  by  elegit,  to  the  same  extent  as  legal  estates.    But 

{q)  Jadgment  Acts,  1838  (c.  110),  s.  22,  and  1856  (c.  15),  8.  7;  County 
Courts  Act,  1888  (c.  48),  s.  151. 

(r)  The  Bankruptcy  Act,  1883  (c.  52),  s.  146,  abolished  the  previously  exist- 
ing remedy  by  degii  against  the  goods  of  the  debtor. 

(«)  2  Bl.  Comm.  161 ;  2  Cruise,  1. 14 ;  /o^fu  v.  Pink,  1900,  1  Ch.  296,  69  L.  J. 
Ch.  98,  81  L.  T.  712. 

(0  2  Cruise,  1. 14,  s.  59 ;  1  Rolle,  Abr.  894. 

(«)  2  Cruise,  1. 14,  s.  73. 
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this  remedy  is  not  available  against  an  equity  of  redemption, 
or  any  equitable  interest  other  than  a  simple  trust  in  favour  of 
the  debtor  (v). 

Where,  at  the  time  of  entering  the  judgment,  or  afterwards,  Lmbiiit.v  of 
the  debtor  has  any  power  of  alienation  over  land,  &c.,  which  ^*'*<*""4«^'" 
he  might,  without  the  assent  of  any  other  person,  exercise  for  S^-Jf' ""  ^' 
his  own  benefit,  the  land,  &c.,  subject  to  the  power  is,  by  the 
Judgments  Act,  1838  (c.  110),  s.  11,  made  liable  to  be  taken 
in  execution  by  elegit,  for  his  debt.     The  power  need  not,  for 
this  purpose,  have  been  executed  by  the  debtor. 

Where  a  judgment  debtor  is  a  legal  mortgagee  of  land,  Liability  of 
his  estate  by  virtue  of  the  mortgage  may  be  taken  under  an  mortgagee's 
elegit;  but  (under  the  Judgments  Act,  1856,  c.  15,  s.  11)  not^^^^""^^' 
after  the  mortgage  has  been  paid  off,  and  the  land  conveyed  to 
a  purchaser  (u;). 

Bents  and  tithe  rent-charge  are  also  subject  to  this  mode  Rents,  ftc, 
of  execution  (x\  H*^!®  ""'''''' 

An  estate  for  years,  being  a  chattel  interest,  may  be  taken  Estates  for 
in  execution,  not  only  under  a  writ  of  elegit,  but  also  under  ye»"  liable 
the  writ  of  execution  called  fieri  fadas;  whereby  the  chattels  5^^ '^^'** 
of  the  debtor  are  seized  and  sold  by  the  sheriff,  for  the  satis- 
faction of  the  debt  (y). 

(ii.)  Equitable   Charge  or  Eocecutifm.  —  By  the  Judgments  Eqaiuble 
Act,  1838  (c.  110),  a  judgment  is  made  an  equitable  charge  r^i^ 'or 
upon  land  or  hereditaments  of  or  to  which,  at  the  time  when  i"^«™«°*- 
the  judgment  is  entered,  or  afterwards,  the  debtor  is  seised, 
possessed,  or  entitled,  at  law  or  in  equity,  or  over  which  he 
then,  or  afterwards,  has  a  power  of  disposition  which  he  may 
exercise  for  his  own  benefit  (2;).     But  this  chaise  is  not  enforce- 
able till  the  expiration  of  one  year  after  entry  of  the  judgment. 
And  the  Act  provides  for  protection  of  a  purchaser  without 
notice  of  the  charge  from  liability  thereunder  (s.  13).    The 
existence  of  this  charge  seems  now  to  be  subject  to  compliance 
with  the  provisions  of  the  Land  Charges  Act,  1900  (c.  26),  How  affected 
s.  2  (1),  hereafter  mentioned  (p.  217),  as  to  registration  of  a^?,^"*"^  * 
writ  or  order  for  the  enforcement  of  a  judgment,  as  a  condition  1900?^    ^^' 
of  the  judgment  operating  as  a  charge  on  land. 

Where  the  debtor's  interest  in  the  land  is  of  such  a  kind  Eqniubie 

ezecation. 

(r)  Dart,  V.  &  P.,  541 ;  Digby  y.  Irvine,  6  Ir.  Bq.  Rep.  149.    As  to  the  mode 
of  execution  against  such  interests,  see  infra. 

{w)  Sug.,  V.  &  P.  625. 

(z)  Judgmento  Act,  1838  (c.  110),  s.  11. 

(y)  2  Craise,  1. 14,  s.  68. 

(«)  Bat  as  to  judgments  against  mortgagees,  see  the  Judgments  Act,  1856 
(c.  16),  s.  11,  alreiodj  referred  to. 
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that  possession  cannot  be  taken  by  the  sheriff  under  a  writ  of 
elegit;  or  where,  for  some  other  reason,  the  ordinary  process 
by  elegit  is  not  applicable,  or  would  be  inconvenient,  the 
creditor  is  entitled  to  a  remedy  in  equity  for  the  enforcement 
of  his  judgment,  independently  of  the  Judgments  Act,  1838. 
This  remedy  is  the  appointment  by  the  Court  of  a  receiver  of 
the  rents  and  profits  of  the  land,  for  the  benefit  of  the  creditor. 
The  enforcement  of  a  judgment  in  this  manner  is  commonly 
called  equitable  execution  (a). 

(iii.)  Sale  under  Order  of  Court. — The  Act  next  mentioned 
gave  the  creditor  a  new  remiedy  against  the  debtor's  land. 
Under  the  Judgments  Act,  18(54  (c.  112),  ss.  4,. 5,  as  amended 
by  the  Land  Chaises  Act,  1900  (c.  26,  Sched.),  a  creditor,  to 
whom  his  debtor's  land  has  been  actually  delivered  in  execution, 
is  entitled  to  obtain  from  the  Chancery  Division  of  the  High 
Court  an  order  for  the  sale  of  the  debtor  s  interest  in  the  land. 
If  any  other  judgment  debt  is  a  charge  on  the  land,  the 
creditor  entitled  thereto  is  to  be  served  with  notice  of  the 
order  for  sale,  and  is  bound  thereby ;  and  the  proceeds  of  the 
sale  are  to  be  distributed  among  the  parties  entitled  thereto, 
according  to  their  priorities. 

Protection  of  Furchasers,  &c,,  against  Judgments. — Subject  to 
the  enactments  mentioned  in  the  next  following  paragraph,  the 
land  of  a  judgment  debtor  is  bound  by  the  judgment  as  from 
the  time  when  it  was  signed ;  and  the  land  remains  thus  bound, 
both  at  law  and  in  equity,  notwithstanding  its  alienation  by 
the  judgment  debtor ;  except  that  equitable  remedies  for  en- 
forcing the  judgment  are  not  available  against  a  purchaser  of 
the  land  without  notice  of  the  judgment ;  nor  can  a  judgment 
obtained  after  a  contract  for  purchase  of  the  land  be  enforced 
against  the  purchaser ;  though  the  judgment  creditor,  in  that 
case,  may  have  a  lien  on  the  purchase-money  (aa). — Several 
modern  Acts,  prior  to  the  Land  Charges  Begistration  and 
Searches  Act,  1888,  contained  provisions  for  the  protection 
of  purchasers  and  mortgagees  against  judgments  affecting  the 
land  (b) ;  but  these  enactments  have  been  repealed  by  the  Land 
Charges  Act,  1900  (c.  26,  Schedule). 


(a)  Wdls  V.  KUpin,  L.  R.  18  Bq.  298,  44  L.  J.  Ch.  184  ;  Anglo-Italian  Bank  v. 
Davitn,  9  Ch.  D.  275,  38  L.  T.  ]97 ;  Kx  parte  Evans,  13  Ch.  D.  252,  49  L.  J.  Cb. 
7.  41  L.  T.  665,  28  W.  R.  127 ;  iZc  Shephani,  Atkint  v.  Shtphard,  43  Ch.  D.  131, 
59  L.  J.  Ch.  819,  68  L.  T.  385 ;  Bat-rit  y.  Beauehamp  Brothers,  1894, 1  Q.  B.  801, 
63  L.  J.  Q.  B.  480,  70  L.  T.  636 ;  and  see  Ord.  1.,  rr.  15a-22. 

{aa)  2  Cruise,  49 ;  Sag.,  V.  &  P.  818 ;  Dart,  V.  &  P.  580. 

(6)  The  Jadgments  Acts,  1838  (c.  110),  1839  (c.  11),  1840  (c.  82),  1855  (c.  15)« 
and  1864  (c.  112);  and  the  Law  of  Property  Amendment  Act,  1860  (c.  88), 
B»,  1,  2. 
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The  last-mentioned  Act  enacts  (s.   2)  that  a  judgment,  Alterations  by 
whether  obtained  before  or  after  the  commencement  of  that  ^t**|S)o*'^*^'^ 
Act,  shall  not  operate  as  a  charge  on  land,  or  on  any  interest    ^  ' 
in  land,  or  on  the  unpaid  purchase-money  for  any  land,  unless 
or  until  a  writ  or  order  for  the  purpose  of  enforcing  it  is 
registered  under  the  following  enactment.     The  Land  Charges  Registration 
Eegistration  and  Searches  Act,  1888  (c.  61),  enacts,  in  effect,  chl*'J^&l 
that  any  writ  or  order  affecting  land,  issued  or  made  by  any  acWSSS.*^' 
court  for  the  purpose  of  enforcing  a  judgment,  and  any  order 
appointing  a  receiver  or  sequestrator  of    land,    and    every 
delivery  in  execution,  or  other  proceeding,  taken  in  pursuance 
of  any  such  writ  or  order,  shall  be  void  as  against  a  purchaser 
for  value  of  the  land  (a  term  which,  in  the  Act,  includes  a 
mortgagee,  or  lessee,  or  other  person  acquiring  an  interest  in, 
or  charge  on,  land  for  valuable  consideration),  unless  such  writ 
or  order  is,  for  the  time  being,  registered  in  the  name  of  the 
person  whose  land  is  affected  thereby,  in  the  register  of  writs 
and  orders  affecting  land,  thereby  established  and  kept  at  the 
Office  of  Land  Kegistry;  or  unless  the  proceeding  in  which 
the  writ  or  order  was  issued  or  made  is,  for  the  time  being, 
registered  as  sl  lis  pendens  in  the  name  of  the  person  whose 
land  is  affected  thereby.     £egistration  of  a  writ  or  order  under 
the  Act  will  cease  to  have  effect  after  five  years  from  the  date 
of  registration ;  but  it  may  be  renewed  from  time  to  time,  and 
then  has  effect  for  five  years  from  the  date  of  renewal  (ss.  5, 6). 
These  provisions  are  made  applicable,  by  the  Land  Charges  Land  Charges 
Act,  1900,  to  every. such  writ  and  order  as  above  mentioned, -^^J*^^^^' 
whether  obtained  before  or  after  the  commencement  of  the 
last-mentioned  Act,  and  to  every  delivery  in  execution,  or 
other  proceeding  taken  in  pursuance  of,  or  in  obedience  to, 
any  such  writ  or  order  (s.  3,  and  Sched.). 


Sect.  IV. — Rights  in  Rkspeci'  of  Ckown  Debts. 

Mode  of  Enforcement. — A  debt  of  record  due  to  the  Writ  of 
Crown  is  enforceable  by  a  process  called  a  writ  of  extent,  under  ^^^^^ 
which  both  the  land  and  the  goods  of  the  debtor  may  be  seized 
by  the  Crown  (c).  And,  by  a  statute  of  Henry  VIIL,  debts  due 
to  the  Crown  by  bond,  or  other  contract  under  seal,  were,  in 
effect,  made  recoverable  in  the  same  manner  (d).  And,  by 
other  statutes,  the  lands  of  certain  persons  bound  to  account 
to  the  Crown,  in  respect  of  offices  held  by  them,  are  liable 
for  the  debts  due  on  their  accounts,  as  if  the  same  were  due 


(e)  3  Bl.  Comm.  420. 
(d)  33  Hen.  8,  c.  89. 
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by  contract  under  seal  (e).  Debts  due  from  other  persons  to 
the  Crown,  by  simple  contract,  are  noc  enforceable  by  extent 
till  after  they  have  been  converted  into  debts  of  record,  by 
proceedings  taken  for  that  purpose  (/). 

Under  a  writ  of  extent,  any  estate  or  interest  of  the  debtor 
in  land  of  freehold  tenure  may  be  seized ;  but  copyholds  have 
never  been  liable  to  this  process  (</),  The  liability  of  land  to 
seizure  under  an  extent  continues  after  its  alienation  by  the 
debtor  (A);  except  so  far  as  protection  against  Crown  debts 
has  been  afforded  to  purchasers,  &a,  of  land  by  the  above- 
mentioned  provisions  of  the  Land  Charges  Registration  and 
Searches  Act,  1888,  and  the  Land  Charges  Act,  1900,  respect- 
ing the  registration  of  writs  and  orders  for  the  enforcement  of 
judgments  —  which,  under  the  latter  Act  (s.  3),  expressly 
extend  to  judgments  obtained  on  behalf  of  the  Crown — and 
subject,  also,  to  a  provision  of  the  latter  Act  (already  referred 
to  in  its  application  to  judgments  generally)  protecting  land 
and  unpaid  purchase-money  of  laud  against  judgments  obtained 
on  behalf  of,  or  obligations  incurred  to,  the  Crown,  either  before 
or  after  the  commencement  of  that  Act,  until  registration,  as 
above,  of  a  writ  or  order  for  enforcing  the  claim  (s.  2).  The 
last  Act  also  repeals  previous  statutory  provisions  for  the  pro- 
tection of  purchasers  and  others  against  Crown  debts. 

The  Lords  of  the  Treasury  may,  on  such  terms  as  they  may 
think  proper,  certify  in  writing  that  any  lands  of  a  Crown 
debtor  shall  be  held  by  a  purchaser  or  mortgagee  thereof  dis- 
charged from  the  debt  (i).  And  similar  power  has  been  given 
to  the  principal  officers  of  any  public  department,  with  respect 
to  any  bond  or  other  security  concerning,  or  incident  to,  such 
department  (j), 

Esute  duty  Estate  Duty. — Money  due  for  estate  duty  on  real  estate  is 

Tlff'^fRftJ!!^  ^  Crown  debt  which  may  be  a  charge  on  the  estate  in  respect 
of  which  it  is  payable.  Estate  duty  is  a  duty  imposed  by  the 
Finance  Act,  1894  (c.  30),  as  amended  by  the  Finance  Acts, 
1896  (c.  28,  83.  14-24),  1898  (c.  10,  ss.  1;^  14),  and  1900  (c.  7, 
ss.  11-14),  in  place  of  the  probate  and  account  duties  and 
temporary  estate  duty  previously  existing,  on  the  value  (k)  of 

{e)  13  Bill.  o.  4 ;  43  Geo.  3,  o.  99,  s.  41 ;  5  ft  6  WilL  4.  c.  20,  s.  13. 

(/)  1  Cruise,  1. 1,  s.  61. 

ig)  1  Craise,  t  10,  a  3,  6.  21. 

(4)  3  BL  Comm.  420. 

(t)  Jodgments  Act,  1839  (c.  11),  b.  10;  Treaaurj  lastrameDts  (Signatare) 
Act,  1849,  c.  89. 

(J)  Crown  Debts  and  Jadgments  Act,  1840  (c.  115),  s.  1. 

(k)  As  to  the  valuation  for  the  purposes  of  the  Acts,  see  Finance  Act, 
1894,  s.  7. 
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all  the  real  and  personal  estate,  settled  or  not  settled,  with 
certain  exceptions,  which  passes  on  the  death  of  a  person  on  or 
after  the  1st  August,  1894 ;  after  deduction  of  funeral  expenses, 
and  of  debts  and  incumbrances  incurred  or  created  by  the 
deceased  bond  fide  for  full  consideration  in  money  or  money's 
worth,  wholly  for  his  own  use  and  benefit,  and  taking  effect 
out  of  his  interest,  and  in  respect  of  which  reimbursement  from 
another  person  is  not  obtainable  (Finance  Act,  1894,  ss.  1,  7). 

Property  which,  under  these  Acts,  is  deemed  to  pass  as  Property 
above  mentioned  comprises  the  following — property  which  the  "Object  to 
deceased,  at  the  time  of  his  death,  was  (or  would  have  been  if  mi  exemptions. 
Juris)  competent  to  dispose  of  as  he  should  think  fit,  including 
an  estate  tail;  property  in  which  he  or  another  has  had  an 
interest  that  ceased  on  death  of  the  deceased,  so  far  as  a  benefit 
arises  from  the  cesser  of  such  interest ;  property  given  by  the 
deceased  by  donatio  mortis  causd,  or  by  gift  not  made  bond  fide 
at  least  twelve  months  before  his  death,  or  by  any  gift  under 
which  bond  fide  possession  and  enjoyment  has  not  been  assumed 
by  the  donee  and  retained  by  him  to  the  entire  exclusion  of 
the  donor  or  of  any  benefit  to  him;  property  which  the 
deceased  has  transferred  to  himself  and  another,  so  as  to 
pass  on  his  death  by  survivorship ;  property  passing  under  a 
settlement  whereby  a  life  interest,  or  right  to  reclaim  the 
property,  is  reserved  to  the  settlor;  and  certain  policies  of 
assurance  and  annuities,  kept  up  by  the  deceased  (Fin.  Act, 
1894,83.  2,22  (2);  Customs  and  In.  Rev.  Act,  1881  (c.  12), 
s.  38;  Customs  and  In.  Rev.  Act,  1889  (c.  7)  s.  11).  Before 
the  Finance  Act,  1900,  it  was  held  that  the  duty  was  not 
payable  on  death  of  a  tenant  for  life  who  had  surrendered 
his  life  estate  to  the  remainderman  (I);  but  that  Act  (s.  11) 
makes  the  duty  payable  in  such  case  on  a  death  after  31st 
March,  1900,  unless  the  surrender  was  bond  fide  made  at  least 
twelve  months  before  the  death,  and  bond  fide  possession  and 
enjoyment  of  the  property  was  immediately  taken  thereunder, 
and  was  retained  to  the  exclusion  of  the  person  whose  interest 
ceased  on  the  death. — The  duty  is  not  payable  on  property 
held  by  the  deceased  as  a  trustee,  or  which  has  passed  on  his 
death  by  virtue  of  a  purchase,  or  determination  of  a  lease  or 
annuity,  made  or  granted  for  full  money  ^consideration.  Nor 
is  it  payable  on  property  situate  out  of  the  United  Kingdom, 
unless  the  property  is  liable  to  legacy  or  succession  duty  (a 
provision  which  exempts  lands  situate  abroad  from  the  duty) ; 
nor  on  personal  property  in  respect  of  which  the  former 
probate  or  account  duty  has  been  paid,  or  is  payable,  unless 


(/)  AUomey-Qeneral  y.  Beech,  1899,  A.  C.  68,  68  L.  J.  Q.  B.  130,  79  L.  T.  665 ; 
Attorney-General  y.  Ik  Pr4nUe,  1900,  1  Q.  B.  22S,  69  L.  J.  Q.  B.  2S3,  81  L.  T. 
690. 
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the  deceased  was  competent  to  dispose  of  the  property  (Fin. 
Act,  1894,  ss.  2,  3,  21);  nor  on  property  reverting  to  a 
settlor  under  certain  conditions,  on  a  death  after  1st  July, 
1896 ;  nor  on  real  property  to  which  a  wife  becomes  entitled 
on  death  of  her  husband,  who  was  entitled  to  the  profits 
thereof  in  her  right  (Fin.  Act,  1896,  s.  15)  (m).  And  if  estate 
duty  has  been  paid  on  settled  property  since  the  settlement, 
no  further  duty  is  payable  till  the  death  of  some  person  sui 
juris,  who  has  been,  under  the  settlement,  competent  to  dispose 
of  the  property  (Fin.  Act,  1894,  s.  5  (2))  (mm). 
Rates  of  duty.  Where  the  gross  value  of  the  property  on  which  the  estate 
duty  is  payable,  exclusive  of  property  settled  otherwise  than 
by  the  will  of  the  deceased,  does  not  exceed  £500,  a  fixed  sum 
of  50s.  may  be  paid ;  or  30s.  if  the  gross  value  does  not  exceed 
£300 ;  and  if  the  net  value  of  such  property  does  not  exceed 
£1000,  and  the  fixed  duty,  or  estate  duty,  has  been  paid 
thereon,  no  settlement  estate  duty,  or  legacy  or  succession 
duty,  is  payable  (Fin.  Act,  1894,  s.  16).  Subject  to  this  pro- 
vision, the  estate  duty  is  a  percentage  on  the  value  of  the 
estate,  at  the  rate  of  £1  p.  c.  where  the  value  exceeds  £100, 
up  to  £500;  £2  p.  c.  where  it  exceeds  £500,  up  to  £1000; 
£3  p.  c  where  it  exceeds  £1000,  up  to  £10,000 ;  £4  p.  c.  where 
it  exceeds  £10,000,  up  to  £25,000;  £4,  10s.  p.  c.  where  it 
exceeds  £25,000,  up  to  £50,000;  £5  p.  c.  where  it  exceeds 
£50,000,  up  to  £75,000 ;  £5, 10s.  p.  c.  where  it  exceeds  £75,000. 
up  to  £100,000 ;  £6  p.  c.  where  it  exceeds  £100,000,  up  to 
£150,000;  £6,  10s.  p.  c.  where  it  exceeds  £150,000  up  to 
£250,000 ;  £7  p.  c.  where  it  exceeds  £250,000,  up  to  £500,000 ; 
£7,  10s.  p.  c.  where  it  exceeds  £500,000,  up  to  £1,000,000; 
and  £8  p.  c.  where  it  exceeds  £1,000,000  (Fin.  Act.  1894, 
a  17).  For  determining  the  rate  of  duty  payable,  the  property 
in  respect  of  which  it  is  leviable  is  aggregated,  and  the  duty  is 
levied  on  the  aggregate  value — except  that  property  in  which 
the  deceased  had  no  interest,  or  passing  under  certain  disposi- 
tions, and  estates  not  exceeding  £1000  in  net  value,  are  dealt 
with  as  separate  estates  (Fin.  Act,  1894,  ss.  4,  16);  but,  so  far 
as  the  duty  is  payable  by  different  persons,  it  is  apportionable 
between  them  (see  Fin.  Act,  1894,  s.  14). 
PersoiiH  liable  The  personal  representative  of  the  deceased  is  liable  for 
for.  payment  of  the  duty  in  respect  of  all  personal  property  of 

which  the  deceased  could  dispose  (whether  as  his  own,  or  under 
a  testamentary  power)  (Fin.  Act,  1894,  ss.  8,  22);  and  such 
duty,  including  that  on  leaseholds  specifically  bequeathed,  is 

(m)  For  other  ezemptioDB,  see  Hanson,  p.  70,  and  sections  of  the  Act  there 
referred  to. 

{mm)  Inland  Mevenue  Comm.  v.  Priutly,  1901,  A.  C.  208,  70  L.  J.  P.  C.  41,  84 
L.  T.  700. 
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payable  out  of  the  residuary  personal  estate,  as  between  the 
persons  beneficially  entitled  to  the  personalty,  unless  the 
deceased  has  otherwise  expressly  directed  (n).  As  to  other 
property  chargeable  with  estate  duty,  including  real  estate, 
every  person  to  whom  the  same  passes  as  beneficial  owner 
in  possession,  or  as  trustee,  &c.,  or  in  whom  the  same  is  vested 
in  possession  by  alienation  or  other  derivative  title — except  a 
hond  fide  purchaser  for  value  without  notice — is  accountable 
for  the  duty  in  respect  thereof  (Fin.  Act,  1894,  s.  8  (4)  (18) ). 

The  estate  duty  in  respect  of  property  which,  under  the  Charge  for 
law  as  it  stood  at  the  commencement  of  the  Finance  Act,  ^*^^y* 
1894,  did  not  pass  to  the  personal  representative  (o),  is  a  first 
charge  on  the  property,  except  as  against  a  hond  fide  purchaser 
for  value  without  notice  (Fin.  Act,  1894,  s.  9).     Hence,  not- 
withstanding the  devolution  of  real  estate  on  the  personal 
representative  under  the  Land  Transfer  Act,  1897  (c.  66),  s.  1, 
this  charge  afifects  real  estate,  though  not  leaseholds  for  years 
(p).    And  it  continues  to  affect  real  estate,  notwithstanding 
its  sale  under  a  trust  or  power  taking  effect  on  the  death  of 
the  deceased  (^).      But  the  enactment  hereafter  mentioned 
for  the  protection  of  purchasers  and  mortgagees  of  land,  after 
a  certain  period  of  time,  from  liability  for  succession  duty 
{ynfra^  p.  224),  is  extended  by  the  Finance  Act,  1894  (s.  8),  to 
estate  duty. — The  money  required  for  payment  of  the  estate  How  money 
duty  in  respect  of  any  such  property  may  be  raised  by  sale  ™?y  be 
or  moi^tgage  of,  or  charge  upon,  that  property.    And  a  person  '*''®^  ^^'^* 
paying  the  duty  on  property  in  which  he  has  a  limited  interest 
is  entitled  to  a  charge  on  that  property  for  the  amount  so 
paid.     And  money  arising  from  the  sale  of  settled  property,  or 
capital  money  under  the  Settled  Land  Acts,  1882  to   1890 
(p.  69),  may  be  applied  in  payment  of  the   duty  on  other 
property  similarly  settled  (Fin.  Act,  1894,  s.  9). 

A  further  estate  duty  (called  settlement  estate  duty)  of  one  Settlement 
per  cent,  is  payable  where  the  property  is  settled  by  will  of  a  ©»*»*«  duty, 
deceased  person  dying  after  the  1st  of  August,  1894;  or,  if 
settled  by  some  other  disposition  which  takes  effect  after  that 
date,  passes  thereunder,  on  the  death  of  the  deceased,  to  a 
person  not  competent  to  dispose  of  the  property.  But  this 
duty  is  not  payable  if  the  only  life  interest  in  the  property 
after  the  death  of  the  deceased  is  that  of  the  deceased's 
husband  or  wife ;  and  it  is  not  payable  more  than  once  during 

(n)  Re  Webber,  1896,  1  Ch.  914,  65  L.  J.  Ch.  544,  74  L.  T.  244 ;  Re  Cfulverhotue, 
1896,  2  Ch.  251,  65  L.  J.  Ch.  484,  74  L.  T.  847. 

(o)  Re  Palmer,  W.  N.,  1900,  p.  9. 

ip)  See  also  sec.  5  of  the  Land  Transfer  Act,  1897,  and  Re  Culverhouie,  tupra, 
note  (n). 

iq)  See  Hanson,  139. 
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the  continuance  of  the  settlement  (Fin.  Act,  1894,  ss.  5,  21). 
And  (as  above  mentioned)  it  is  not  payable  where  the  net 
value  of  the  property,  exclusive  of  property  settled  otherwise 
than  by  the  will  of  the  deceased,  does  not  exceed  £1000,  and 
the  fixed  duty,  or  estate  duty,  has  been  paid  thereon  (Fin.  Act, 
1894,  8.  16).  Unless  otherwise  directed,  this  duty  is  borne  by 
the  settled  property  (Fin.  Act,  1896,  s.  19)  (r).  It  is  subject, 
in  other  respects,  to  the  rules  applying  to  estate  duty  gene- 
rally. 


The  Sucoes-  Succession  Duty. — ^Money  due  on  account  of  succession 

1858^"*^^°*'  duty  is  a  Crown  debt  subject  to  special  statutory  regulations. 
This  tax,  which  was  first  imposed  by  the  Succession  Duty 
Act,  1853  (c  51),  is  payable  in  respect  of  successions  to  real 
estate — which,  under  the  Act  (ss.  1,  19),  includes  leaseholds 
for  years — or  to  personal  estate  in  cases  where  legacy  duty 
is  not  payable.  By  the  Act,  any  disposition,  or  djBvolu- 
tion  by  law,  whereby  a  person  becomes  beneficially  entitled, 
either  certainly  or  contingently,  to  any  property  or  the  income 
thereof,  upon  the  death  of  a  person  dying  after  the  19th  May 
1853,  other  than  a  transfer  by  way  of  bonAJide  sale  (s),  confers 
a  '  succession '  upon  the  person  entitled  under  such  disposition 
or  devolution ;  and  such  person  is  a  '  successor '  under  the  Act 
(s.  2).  And  a  beneficial  interest  accruing  to  a  person  through 
survivorship  between  joint  owners,  and  the  increase  of  benefit 
accruing  through  the  extinction  of  a  charge,  estate,  or  interest, 
determinable  on  the  death  of  a  person,  are  respectively  succes- 
sions under  the  Act  (ss.  3,  5,  7,  8).  With  respect  to  an  ap- 
pointment under  a  power  taking  effect  on  the  death  of  a 
person,  where  the  power  is  general,  the  donee  of  the  power  is 
deemed  to  be  entitled,  at  the  time  of  exercising  the  power,  to 
the  interest  appointed,  as  a  succession  derived  from  the  donor 
of  the  power ;  and  where  the  power  is  special,  the  appointee  is 
deemed,  to  take  as  a  succession  derived  from  the  person  who 
created  the  power  (t).  An  appointee  under  a  general  power  is 
also  deemed  to  take  as  last  mentioned,  in  any  case  to  which 
the  foregoing  enactment  as  to  general  powers  does  not 
apply  (U). 
Kates  of  dat^.        The  duty  is  a  percentage  on  the  assessed  value  of  the 

■     ■■■^■IIBIM-llll  —  -  ■ 

(r)  Be  Marjftm  WUrnm,  1900,  1  Gb.  565,  69  L.  J.  Ch.  310,  82  L.  T.  171 ;  Rt 
Lewis,  1900,  2  Ch.  251,  69  L.  J.  Gh.  406 ;  JZe  King,  1904, 1  Gh.  363. 

(«)  Fryer  v.  MoHand,  3  Gb.  D.  675,  46  L.  J.  Gh.  817,  85  L.  T.  458. 

(t)  S.  4.  AUomey-Oefieral  v.  Upton,  L.  R,  1  Ex.  224,  35  L.  J.  Bx.  138,  14 
L.  T.  334  ;  CharlUm  v.  Attorney-Oenerai,  4  App.  Gas.  427,  49  L.  J.  G.  L.  86,  40 
L.  T.  760 ;  AttomeyGenend  v.  MitcKeO,  6  Q.  B.  D.  648,  50  L.  J.  G.  L.  406,  44 
L.T.58a 

(M)  Hanson,  576,  and  cases  there  cited. 
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succession  (u),  '\^^hen  the  successor  is  a  relation  by  blood 
of  the  predecessor — ^as  the  person  from  whom  the  interest 
of  the  successor  is  derived  is  called  in  the  Act  (s.  2)—the 
rate  varies  according  to  the  relationship.  Where  the  suc- 
cessor is  a  descendant  or  ancestor  of  the  predecessor, 
the  rate  is  £1  p.  c. ;  where  the  relationship  is  that  of 
brother  or  sister,  or  descendant  of  brother  or  sister,  of  the 
predecessor,  the  rate  is  £3  p.  c. ;  where  it  is  that  of  uncle  or 
aunt,  or  descendant  of  an  uncle  or  aunt,  of  the  predecessor, 
the  rate  is  £5  p.  c. ;  where  it  is  that  of  great-uncle  or  great- 
aunt,  or  descendant  of  a  great-uncle  or  great-aunt,  of  the 
predecessor,  the  rate  is  £6  p.  c. ;  and  where  the  relationship 
is  more  remote  the  rate  is  £10  p.  c.  If,  however,  the  successor 
has  been  married  to  a  wife  or  husband  of  nearer  consan- 
guinity than  the  successor  to  the  predecessor,  the  rate  is  that 
which  the  wife  or  husband  would  have  paid  had  she  or  he 
been  the  successor.  Where  the  successor  is  a  stranger  in 
blood  to  the  predecessor,  the  rate  is  £10  p.  c. — Additional 
duties  were  imposed  by  the  Customs  and  Inland  Sevenue  Acts, 
1888  (c.  8),  and  1889  (c.  7),  in  certain  cases;  bub  these  are 
not  now  payable  where  estate  duty  is  payable  under  the 
Finance  Act,  1894  (c.  30) ;  in  which  case,  also,  the  £1  p.  c. 
succession  duty  is  not  payable  (s.  1  and  sched.).  And,  as 
already  noticed  (supra,  p.  220),  the  duties  under  that  Act  on 
estates  not  exceeding  £300,  £500,  or  £1000,  in  value  cover 
succession  and  l^acy  duties  (see  s.  16). — Successions  of  value 
below  £100;  gifts  by  husband  to  wife,  and  vice  versd,  and 
gifts  to  the  Royal  Family,  are  by  the  Succession  Duty  Act 
(s.  18),  exempted  from  succession  duty.  That  Act  also  pro- 
vides (a  18)  that  no  person  charged  with  legacy  duty,  in 
respect  of  any  property,  shall  be  charged  also  with  succession 
duty  in  respect  of  the  same  acquisition  of  the  same  property. 
Legacy  duty  is  payable  in  respect  of  estates  piir  autre  vie 
applicable  as  personal  estate  (Legacy  Duty  Act,  1796,  c.  52, 
s.  20) ;  real  estate  of  a  partnership  firm  (uu) ;  and  money 
directed  by  will  to  be  applied  in  the  purchase  of  real  estate 
(infra). 

Succession  duty,  besides  being  a  debt  due  to  the  Crown  Duty  a  charge 
from  the  successor,  and  from  any  other  person  to  whom  the  ^^  ^^^' 
property  subject  to  the  duty  has  passed  at  the  time  of  the 
succession  becoming  an  interest  in  possession,  is  a  first  charge 
on  the  interest  of  the  successor  and  of  all  persons  claiming  in 
his  right,  in  any  real  estate  in  respect  of  which  the  duty  is 

(u)  As  to  the  yaluation  of  the  snccession  for  the  assessment  of  daty,  and 
the  instalmoDts  by  which  the  duty  is  payable,  see  ss.  21,  et  seq. ;  Castoms  and 
In.  Roy.  Act,  1888  (c.  8),  s.  22 ;  Finance  Act,  1894  (c.  30),  s.  18. 

(tm)  Hanson,  422. 
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assessed;  except  that,  where  settled  real  estate  comprised 
in  a  succession  is  disposed  of  under  a  power  of  sale,  exchange, 
or  partition,  exercisable  as  in  the  Act  mentioned,  the  duty  is 
chargeable  upon  the  successor's  interest  in  real  estate  acquired 
in  substitution  for  that  comprised  in  the  succession,  and,  in 
the  meantime,  upon  his  interest  in  all  moneys  arising  from 
exercise  of  the  power,  and  investments  thereof  (ss.  42,  44)  (v). 
Hence,  except  in  the  case  last  mentioned,  a  person  acquiring 
real  estate,  or  a  leasehold  for  years,  takes  it  subject  to  a 
charge  thereon  for  any  succession  duty  payable  in  respect  of 
that  estate,  even  though  he  be  a  purchaser  for  value  without 
notice  of  the  charge,  or  one  claiming  under  such  a  purchaser 
(w).  But  under  the  Customs  and  Inland  Bevenue  Act,  1889 
(c.  7),  ss.  12,  13,  land  does  not  remain  subject  to  this  charge, 
as  against  a  purchaser  and  mortgc^ee,  after  the  expiration  of 
twelve  years  from  the  happening  of  the  event  (whether  before 
or  after  the  Act)  which  gave  rise  to  an  immediate  claim  for 
the  duty ;  or  if  such  period  of  twelve  years  has  expired*  within 
six  years  from  the  date  of  the  passing  of  the  Act  (31st  May 
1889),  then  after  the  expiration  of  six  years  from  that  date; 
or,  in  certain  events,  after  the  expiration  of  shorter  periods 
specified  in  the  Act. — On  the  purchase  of  an  estate  expectant 
on  the  determination  of  a  prior  estate,  the  succession  duty 
thereon  is  payable  by  the  purchaser ;  but  if  the  estate  be  the 
freehold  in  possession,  subject  to  a  lease  at  a  ground  rent  of 
which  the  purchaser  has  the  benefit,  or  purchased  from  a 
tenant  for  life  and  remainderman,  the  duty  is  payable  by  the 
vendor  (x). 

Money  subject  to  a  trust  for  investment  in  land,  is  subject, 
in  some  instances,  to  duty  under  the  Legacy  Duty  Act,  1796 
(c.  52),  s.  19,  when  the  trust  is  created  by  will  (y) ;  and,  other- 
wise, it  is  subject  to  succession  duty  (z).  And  money  arising 
from  sale  of  real  estate,  under  a  trust  for  sale  thereof,  and 
legacies  charged  upon  real  estate,  or  payable  out  of  the  pro- 
ceeds of  sale  of  real  estate,  are  now  subject  to  succession  duty, 
as  successions  to  personalty  (a). 


(v)  JU  Wamerji  SetOed  BHatet,  17  €b.  D.  711,  50  L.  J.  Ch.  642,  45  L.  T.  37. 

{w)  Sag.,  y.  k  P.  556.  See  AUomey-Oeneral  v.  Duke  of  Northumberland, 
1904,  1  K.  B.  762. 

{x)  Hanson,  649,.  707 ;  Re  Kidd  and  Oibion'i  Omtraet,  1893,  1  Cb.  696,  62 
L.  J.  Cb.  436.  68  L.  T.  467. 

(y)  Legacy  Duty  Act,  1796,  c.  52,  s.  19 ;  Be  De  Laneey,  L.  R.  5  Ex.  102,  39 
L.  J.  Ex.  76, 22  L.  T.  239 ;  De  Lancey  v.  The  Queen,  L.  R.  7  Ex.  140,  41  L.  J.  Ex. 
64,  26  L.  T.  400. 


(z)  Succession  Duty  Act,  1863  (c.  61),  s.  30. 

(a)  Gastoms  and  Inland  Revenoe  Act,  1888  (c.  8),  s.  21. 
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Sect.  V. — ^Rights  in  Respect  of  Debts  of 

DscBiiSBD  Persons. 

liiability  of  Beal  Estate  under  Law  prior  to  Land 
Transfer  Act,  1897. — The  remedies  of  creditors  of  a  deceased 
person,  with  respect  to  his  real  estate,  under  the  Land  Transfer 
Act,  1897  (p.  230),  do  not  apply  where  the  death  occurred 
before  the  1st  January,  1898,  or  as  regards  land  of  copyhold 
tenure,  or  customary  freehold,  where  an  admission  or  act  of 
the  lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  (p.  368).  In  those  cases, 
the  law  on  this  subject  is  the  same  as  before  the  Act.  Its 
effect  may  be  shortly  stated  as  follows. 

Estates  in  Fee  Simple, — On  the  death  of  a  tenant  in  fee  Liability 
simple,  the  estate  passes  to  his  heir  or  devisee,  subject  to  any  ^^^^  debu  by 
mortgage,  charge,  Uen,  or  liability  to  ezecation  in  respect  of  j^dgm^tl  &c. 
a  judgment  debt  or  Crown  debt  (&),  which  may  have  been 
enforceable  against  it  at  the  time  of  his  death. 

At  common  law,  a  creditor  who  had  no  such  security  had  Liability  for 
no  remedy  in  respect  of  his  deceased  debtor's  real  estate,  J}"^!^^|^ 
unless  the  debt  was  due  on  a  contract  under  seal,  expressly  o^mmon  law. 
binding  the  debtor's  heirs  as  well  as  himself.    Upon  such  a 
contract,  the  deceased  debtor's  heir  was  liable,  to  the  extent 
of  the  value  of  any  estate  in  fee  simple  in  land  of  freehold 
tenure  (c),  that  had  devolved  on  him  as  such  heir.    And  by  St.  of  Fraudu- 
the  Statute  of  Fraudulent  Devises,  1691   (c.  14),  as  subse-  ^«^*  ^^^•«"' 
quently  amended  (d),  the  liability  was  extended  to  a  devisee 
by  will  of   the  laud ;   and  was  made  to  continue,  notwith- 
standing alienation  by  the  heir  or  devisee.     And  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (c.  41),  makes  the 
contract  binding,  as  above,  although  it  be  not  expressed  to  bind 
the  contractor's  heirs ;  unless  the  contrary  is  expressed  (s;  59). 

By  the  rules  of  equity,  if  the  deceased  debtor  has,  by  his  In  equity ; 
will,  devised  the  land  subject  to  a  trust,  either  express  or^"^^^® 
implied,  for  payment  of  his  debts,  the  creditors  are  entitled, 
as  cestuis  que  trust,  to  have  the  land  sold  for  the  payment 
of  all  the  debts  of  the  deceased.    Lands  thus  liable  in  equity 
for  the  payment  of  debts  are  termed  equitable  assets  (e). 

(6)  As  to  enforcement  of  judgment  debts  against  the  land  of  the  deceased, 
see  Be  Shephard,  43  Cb.  D.  131,  59  L.  J.  Ch.  819,  63  L.  T.  335;  SUwart  y. 
Rhodes,  1900,  1  Gb.  386,  69  L.  J.  Ch.  174,  82  L.  T.  337 ;  Ord.  zlii.  r.  23.  As  to 
Grown  debts,  see  Ram  on  Assets,  50. 

(o)  2  Bl.  Gomm.  243,  244.  This  remedy  is  not  available  against  the  heir  or 
devisee  of  copyhold  land :  1  Watk.  Cop.  140 ;  Bam  on  Assets,  306. 

(d)  The  Debts  Recovery  Act,  1830  (c.  47) ;  Be  Hedgdey,  34  Gh.  D.  379,  56 
L.  T.  19. 

(«)  aUh  Y.  Pnm€,  Dick.  384. 
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Cbai|^e  of 
debts  on  land. 


Purchafler  not 
bound  by 
charge,  except 
of  particular 


snms. 


Inquiry  by 
parcbaser  as 
to  debts. 


By  statute. 


An  implied  trust  for  payment  of  debts  may  be  created  by 
a  devise  of  the  land  subject  to,  or  charged  with,  such  payment ; 
or  by  any  other  expression  of  the  testator's  intention  that  the 
land  shall  be  liable  for  his  debts.  A  mere  direction  in  the  will 
that  the  testator's  debts  shall  be  paid  will  also  be  sufficient  for 
this  purpose;  unless  it  appears  thereby  that  the  direction  is 
not  intended  to  extend  to  the  land  (/). 

The  implied  trust  created  by  a  testamentary  charge  of 
debts  upon  land  binds  the  heir  or  devisee  of  the  testator,  to 
whom  the  land  passes ;  but  it  does  not  bind  a  purchaser  from 
the  heir  or  devisee,  even  though  the  purchaser  have  notice  of 
the  debts.  As  it  would  be  difficult  to  sell  the  land  subject  to 
such  a  liability,  the  testator  is  presumed  to  have  intended  that 
the  purchaser  should  be  exempt  therefrom,  on  paying  the 
purchase  money  to  the  heir  or  devisee.  But  where  only 
particular  debts,  or  legacies,  are  charged,  there  is  no  such 
reason  for  the  exemption  of  the  purchaser  from  liability,  and 
he  accordingly  takes  the  land  subject  to  the  charge  (g), 

A  purchaser  of  realty  from  trustees  of  a  will,  under  a  trust, 
express  or  implied,  to  sell  the  land  for  payment  of  the  testator's 
debts,  is  not  bound  to  inquire  whether  any  debts  remain 
unpaid;  unless  the  sale  takes  place  more  than  twenty  years 
after  the  testator's  death — in  which  case,  it  is  to  be  presumed 
that  no  debts  remain  unpaid,  unless  the  contrary  is  stated  (^^). 

By  the  Administration  of  Estates  Act,  1833  (c.  104),  it  was, 
in  effect,  enacted  that,  on  the  death  of  a  person  seised  of,  or 
entitled  to,  any  estate  or  interest  in  land,  tenements  or  here- 
ditaments, corporeal  or  incorporeal,  whether  freehold  or  copy- 
hold, which  he  had  not  by  will  char^^ed  with,  or  devised  subject 
to,  the  payment  of  his  debts,  the  same  should  be  assets  to  be 
administered  in  equity  for  the  payment  of  his  debts,  whether 
by  simple  contract  or  contract  under  seal ;  and  that  the  heir 
or  devisee  of  such  person  should  be  liable  to  be  sued  in  equity, 
accordingly,  by  any  creditor  of  the  deceased  (A).  A  purchaser 
of  the  land  from  the  heir  or  devisee  is,  however,  free  from  this 
liability,  on  his  paying  the  purchase-money  to  the  heir  or 
devisee  (t). 


(/)  Legh  V.  Earl  of  Warrington,  1  Bro.  P.  C.  611 ;  ShaUeros$y*  Findeny  3  Ves. 
737  ;  Thonw$  v.  Britnell,  2  Yes.  Sen.  313 ;  Oook  v.  Davown,  3  De  O.  F.  &  J.  127  ; 
Re  Bailey,  12  Ch.  D.  268,  48  L.  J.  Cb.  628 ;  Re  Tanqueray-  Willaume  and  Landau, 
20  Ch.  D.  465,  51  L.  J.  Ch.  434,  46  L.  T.  542. 

ig)  EUioit  V.  Merryman,  1  Bam.  78  ;  S.C.,  2  L.  C.  Eq.  896  ;  Colyer  v.  Finch,  5 
H.  L.  905;  Coraer  v,  Carttoright,  L.  R.  7  H.  L.  731,  45  L.  J.  Ch.  605;  Re 
Tanqueray-  WUlaume  and  Landau,  tupra  ;  Sag.,  V.  k  P.  658  et  teq. 

{gg)  Re  Tanqueray-  Willaume  and  Landau,  euprtt, 

{h)  That  the  rents  and  profits  accruing  after  the  debtor's  death  are  asiiets, 
as  well  as  the  corpus,  see  Re  ByaU,  38  Ch.  D.  609,  57  L.  J.  Ch.  777, 59  L.  T.  297. 

(»)  KinderUy  v,  Jervis,  22  Beav.  1 ;  Brttith  Mulual  Invettment  Co.  v.  SmaH, 
L.  R  10  Ch.  App.  567,  44  L.  J.  Ch.  695,  32  L.  T.  849. 
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The  remedy,  at  common  law,  of  a  creditor  by  contract  Remedies 
under  seal,  extends  to  a  reversion  expectant  on  a  term  of  fsrwos^eBUtee 
years ;  but  not  to  an  expectant  estate  of  any  other  kind,  till  ***  ®^P«^**"^y* 
it  falls  into  possession.     £ut  estates  in  expectancy  are  liable 
in  equity,  under  a  devise  or  charge  for  payment  of  debts,  and 
also  under  the  Act  of  1833,  to  the  same  extent  as  estates  in 
possession  (y). 

The  rule  of  survivorship,  applicable  to  estates  held  in  joint  Remedies 
tenancy,  exempts  such  an  estate  from  liability  for  debts  of  afS?""*"*®*^*®* 
deceased  joint  tenant;  according  to  the  maxim  jus  accrescendi^^^^"^^^^^  ^' 
prce/crtur  oneribus(k).     But  the  interest  of  a  deceased  tenant 
in  common,  or  in  coparcenary,  is  liable  for  his  or  her  debts,  to 
the  same  extent  as  an  estate  held  in  severalty. 

By  the  Statute  of  Frauds,  1677  (c.  3),  s.  10,  an  equitable  Remedies 
estate  in  fee  simple  was  made  subject  to  the  claims  of  creditors  ag»»Mt  eq«Jt- 
by  contract  under  seal,  against  the  heir-at-law.     This  enact-  *  ®  ®" 
ment  was  held  to  apply  only  to  simple  trusts. .   But  equitable 
interests  of  every  kind  are  subject,  in  equity,  to  the  debts  of 
the  deceased  owner,  under  a  devise  or  charge  for  payment  of 
debts,  and  also  under  the  Act  of  1833  (/). 

Estates  Tail. — On  the  death  of  a  tenant  in  tail,  the  estate  To  what  debts 
is  chargeable,  as  ajjainst  the  heir  on  whom  it  devolves,  with  "abject, 
judgment  and  Crown  debts  due  from  the  deceased,  to  the  same 
extent  as  an  estate  in  fee  simple ;  but  it  is  not  subject  to,  or 
applicable  in  discharge  of,  debts  of  any  other  kind  (?»). 

Estates  for  Life. — On  the  death  of  a  tenant  for  life,  the  Not  subject  to 
estate  of  the  succeeding  owner  is  not  liable  for  any  debts  of  <i«bts,  except 
the  deceased  tenant.     But  on  the  death  of  a  tenant  pur  autre  ^^ut^  w^ 
vie^  in  the  lifetime  of  the  cestui  que  vie,  the  estate  is  liable  for 
the  debts  of  the  tenant.      If  it  was  limited  to  his  heir  as 
special  occupant,  it  is  liable  in  the  same  way  as  an  estate  in 
fee  simple ;  and  otherwise  it  is  applicable  in  discharge  of  his 
debts,  as  if  it  were  personal  estate  (p.  59). 

Other  Heal  Property. — An  interest  in  a  rent-charge,  tithe  Incorporeal 
rent-charue,  or  advowson,  or,  presumably,  in  a  profit  d  prendre  >n*«re«*«- 
in  gross,  is  subject  to  the  debts  of  the  person  in  whom  the 


(»  Ram  on  Assets,  200,  20l. 

{h)  Co.  Litt.  185  a  ;  2  Craise,  t.  18,  c.  1,  ss.  55,  56. 

{I)  LewiD,  1009, 1010. 

(m)  1  Cruise,  t  2,  c.  2,  ss.  33-38  ;  Re  Anthony,  1893,  3  Ch.  498,  62  L.  J.  Ch. 
1004,  69  L.  T.  300. 
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iaterest  i6  vested,  on  his  death,   to  the  same  extent  as  a 

corresponding  estate  in  land(n). 

Ueaity  ap-  Beal  estate  appointed  by  deed  or  will  to  a  volunteer,  in 

pointed  under  exercise  of  a  general  power  of  appointment,  is  subject  to  the 

gene     power.  appQi,j|jQi.'g  debts,  on  his  death,  as  equitable  assets ;  but  only 

after,  and  in  aid  of,  all  the  other  assets  of  the  deceased  (o).     In 

case  of  failure  of  the  appointment,  where  it  has  been  made  by 

will,  the  property  will  be  thus  liable,  only  if  the  testator  appears 

to  have,  intended  to  make  it,   to  that  extent,  part  of   his 

assets  (;?). 

Subject  Liability  of  Betates  for  Years  and  Other  Personalty. — 

to  debts         An  estate  for  years — unless  it  be  determinable  on  the  death 
generaUy.        ^f  ^]^q  tenant,  as  an  estate  granted  to  A.  for  ninety-nine  years 
if  he  shall  so  long  live — continues  liable,  after  the  tenant's 
death,  to  the  enforcement  of  a  mortgage,  chaige,  lien,  Crown 
debt,  or  judgment,  to  the  same  extent  as  an  estate  in  fee 
simple    is  thus  liable,  after  the  owners  death.     It  is  ap- 
plicable, moreover,  as  personal  estate  of  the  deceased  tenant, 
in  discharge  of  his  debts  of  all  kinds.    These  liabilities  extend, 
also,  to  any  other  interest  in  land,  which  passes  on  death  as 
Personalty      personalty  (p.    7).      And    personal    estate    appointed    to    a 
appointed       volunteer,  in  exercise  of  a  general  power,  is  subject,  on  the 
under  general  appointor's  death,  to  the  same  liability  for  his  debts  as  that, 
^^^^'  above  mentioned,  of  real  estate  so  appointed  (q). 

Legal  assets.  Personalty  passes,  on  the  owner's  death,  to  his  legal  personal 

representative,  as  legal  assets — that  is,  assets  to  which  the 
personal  representative  is  entitled  by  virtue  of  his  office,  (r) 
But  personalty  appointed,  as  above,  is  not  legal  assets,  unless 
the  appointment,  having  been  made  by  will,  has  failed,  and 
it  appears  from  the  will  that  the  testator  intended  to  make 
the  property,  in  that  event,  part  of  his  assets  (s). 
Personal  re-  The  personal  representative  is  answerable  for  the  debts 

prosenutiye's  of  the  deceased,  to  the  extent  of  the  assets  which  have  come 
saU^^         to  his  hands.     In  order  to  provide  for  the  payment  of  the 
debts,  as  well  as  for  the  funeral  expenses  of  the  deceased,  the 
death  duties  payable  by  the  personal  representative,  and  the 

(n)  See  3  Cruise,  49,  290,  927. 

(o)  Farwell,  Pow.,  254 ;  Sog.,  Pow.,  474 ;  PUiMng  ▼.  Bvehanan,  3  D.  M.  &  G. 
976. 

(p)  Farwell,  Pow.,  237  ;  Re  Van  Hagan,  16  Ch.  D.  18,  31,  50  L.  J.  Ch.  1,  44 
I^  T.  161. 

(9)  See  «fpra,  note  (o) ;  lU  LawUy,  1902,  2  Ch.  799,  71  L.  J.  Cb.  895,  87  L.  T. 
536. 

(r)  Cook  v.  Oregton,  8  Drew,  547. 

(«)  See  aathorities  cited,  note  (o)  nip. 
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costs  of  administration,  the  personal  representative  has  an 
absohite  power  to  sell  or  mortgage  any  part  of  the  personal 
estate  vested  in  him,  including^  chattels  real,  notwithstanding 
any  disposition  of  the  same  by  the  will  of  the  deceased.  And 
the  purchaser  or  mortgagee  is  not  affected  by  notice  of  any 
such  disposition,  nor  is  he  bound,  or  entitled,  to  inquire  as  to 
the  propriety  of  the  sale  or  mortgage.  And  this  rule  applies 
on  the  sale  of  leaseholds  by  a  personal  representative,  although 
more  than  twenty  years  may  have  elapsed  since  the  death 
of  the  deceased  (ss). 

If  the  personal  representative  has  made  over  the  assets  Liabilities  of 
to  legatees  or  next  of  kin,  he  is  not  thereby  excused  f rom  P®'"**"f|^' 
claims  of  creditors  of  the  deceased,  unless  he  has  acted  under  P"*®*^ 
the  direction  of  the  Court  (t),  or  has  given  notice  by  advertise-  Pw>tedji<m 
ment  for  claims,  under  the  Law  of  Property  Amendment  Act,  ^  °***^'**- 
1859  (c.  35).     That  Act  enacts  (s.  29)  that  where  a  personal 
representative  has  given  such  notices  as  would  have  been  given 
by  the  Court  in  an  administration  action  (u),  for  creditors  and 
others  (v)  to  send  in  to  him  their  claims  against  the  estate 
of  the  deceased,  he  may,  at  the  expiration  of  the  time  named 
in  the  notices  for  sending  in  such  claims,  distribute  the  assets, 
or  any  part  thereof,  having  regard  to  the  claims  of  which  he 
then  has  notice,  and  will  not  be  liable  for  the  assets  so  dis- 
tributed to  any  person  of  whose  claim  he  had  not  notice  at 
the  time  of   distribution;   but  the  right  of  any  creditor  or 
claimant  to  follow  the  assets,  in  the  hands  of  any  person  who 
may  have  received  the  same,  is  not  thereby  prejudiced. — A  Creditor** 
creditor  may,  in  equity,  follow  personal  assets  in  the  hands  of  right  to  follow 
legatees  or  next  of  kin,  whether  the  personal  representative  is  ***® 
or  is  not  liable  to  the  creditor  (w).     But  he  cannot  follow  such 
assets  in  the  hands  of  an  assignee  for  value  of  a  legatee  or 
next  of  kin  (x),  unless  the  legatee  or  next  of  kin  is  himself  the 
personal  representative,  and  the  assignee  has  notice  that  there 
are  debts  of  the  deceased  remaining  unpaid  (y), 

(«)  2  Wms.  Exora.,  801  et  seq, ;  Be  WhUtUr,  86  Ch.  D.  561,  56  L.  J.  Ch.  827, 
67  L.  T.  77  ;  ife  Venn  and  Furze,  1894,  2  Ch.  101,  63  L.  J.  Ch.  303,  70  L.  T.  812. 
Of,  Be  VerraU'9  Contract,  1908, 1  Cli.  66,  72  L.  J.  Ch.  44,  87  L.  T.  621,  where 
the  purchaser  had  notice  that  there  were  no  debts. 

(t)  2  Wms.  Exors.,  1202  et  itq. 

{u)  Wood  V.  Weightman,  L.  R.  18  Bq.  434,  26  L.  T.  386,  20  W.  R.  459 ;  Jle 
Bracken,  43  Ch.  D.  1,  69  L.  J.  Ch.  18,  61  L.  T.  631. 

(v)  This  inclades  persons  having  claims  as  next  of  kin  ;  Nevfton  v.  Skerry, 
1  C.  P.  D.  246,  45  L.  J.  C.  P.  257,  34  L.  T.  261. 

(«)  1  Wms.  Exors.,  879,  832 ;  March  v.  Buttdl,  3  My.  ft  Cr.  31 ;  tf,  Blake  v« 
0al»»  32  Ch.  D.  571,  66  L.  J.  Ch.  669,  65  L.  T.  234. 

{x)  Spackmati^^  Titnbrell,  8  Sim.  268;  DOket  v.  Broadmead,  2  De  GL  F.  ft  J. 
066. 

(y)  Graham  v.  Drummond,  1896, 1  Ch.  968;  66  L.  J.  Ch.  472,  74  L.  T.  417. 
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Realty  vests  in        Liability  of  Real  Estate  under  Land  Transfer  Act,  1807 
peraoDaire.     (c.  65). — Under  this  Act  real  estate — with  the  exception  of 
presentative.    [^g^i  estates  in  copyholds  or  customary  freeholds — vested  in 
a  person  who  has  died  on  or  since  the  1st  January,  1898, 
without  right  of  survivorship  to  another,  including  real  estate 
over  which  he  has  exercised  by  will  a  general  power  of  ap- 
pointment, .devolves  on  his  legal  personal  representative  as  if 
it  were  a  chattel  real  vesting  in  him  (s.  1 ;  post,  p.  368).    The 
Act  thus  makes  real  estate,  to  which  it  applies,  legal  assets. 
Administra-  The  Act  also  enacts  that  the  real  estate  of  the  deceased 

tion  of  realty,  jg  ^q  -j^q  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debts,  costs,  and  expenses,  and  with  the  same 
Personal  re-^  incidents,  as  if  it  were  personal  estate  (s.  2  (8)  ).  It  also  pro- 
powers  oV^**"  vides  that  the  powers,  rights,  duties,  and  liabilities  of  a  per- 
selling,  &0,  sonal  representative,  respecting  personal  estate,  shall  apply 
to  real  estate  so  far  as  the  same  shall  be  applicable,  as  if 
such  real  estate  were  a  chattel  real  vested  in  him  (s.  2  (2) ), 
The  personal  representative,  therefore,  has  the  like  powers  of 
selling  or  mortgaging  the  real  estate  wbich  vests  in  him  under 
the  Act,  that  (as  already  seen,  p.  228)  he  has  with  respect  to 
the  personal  estate,  including  chattels  real ;  subject,  however, 
to  a  distinction  made  by  the  Act,  and  hereafter  noticed  (p.  370), 
between  the  powers  of  some  or  one  of  several  executors  of 
selling  the  real  and  personal  estate  respectively. 
Protection  of  go^  also,  a  personal  representative,  who  has  given  the 
repraLntative  i^^tices  for  claims  prescribed  by  the  Law  of  Property 
from  liability.  Amendment  Act,  1859  (p.  229),  is  entitled  to  the  protection 
thereby  afforded,  with  respect  to  real  estate  vested  in  him 
under  the  Land  Transfer  Act,  1897,  as  well  as  with  respect 
to  personal  estate  («). — The  Act  also  provides  (s.  3  (1))  that, 
at  any  time  after  the  death  of  the  owner  of  land,  his  personal 
representatives  may  assent  to  any  devise  contained  in  his 
will,  or  may  convey  the  land  to  any  person  entitled  thereto, 
as  heir,  or  devisee,  or  otherwise ;  and  may  make  the  assent  or 
conveyance  either  subject  to,  or  without,  a  charge  for  the  pay- 
ment of  any  money  which  the  personal  representatives  are 
liable  to  pay ;  and  that,  on  such  assent  or  conveyance,  subject 
to  a  charge  for  all  moneys  which  the  personal  representatives 
are  liable  to  pay,  all  their  liabilities  in  respect  of  the  Jand 
shall  cease,  except  as  to  any  acts  done,  or  contracts  entered 
into,  by  them  before  such  assent  or  conveyance.  Under  this 
provision,  an  assent  or  conveyance  by  the  personal  represen- 
tative, subject  to  such  a  charge  as  last  mentioned,  would  seem 
to  discharge  him  from  liability  to  creditors,  in  respect  of  the 
land  passing  by  the  assent  or  conveyance,  although  he  may 

(s)  JU  Gary  and  LoUt'  OoiUraoi,  1901,  2  Ch.  463,  70  L.  J.  Ch.  653,  84  L.  T. 
869. 
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not  have  given  the  statutory  notices  for  claims,  before  giving 
his  assent  lo  the  devise,  or  conveying  to  the  devisee  or  heir. 

It  would  seem,  however,  that  the  land  remains  liable  to  claims  Liability  of 
of  creditors  in  the  hands  of  the  devisee,  or  heir,  whether  ad«^"e«orheir. 
charge  for  such  claims  has  or  has  not  been  created,  as  above, 
and  whether  the  personal  representative  has  or  has  not  given 
the  notices  for  claims ;  but  that  it  would  not  be  so  liable  in 
the  hands  of  a  purchaser  from  the  devisee  or  heir,  where  no  Protection  of 
such  charge  has  been  created  (c/.  p.  229).     It  has  been  held  parchaser 
that,  although  a  charge  for  unpaid  debts  has  been  created,  q,  ^eir. 
as  above,  the  land  is  not  liable,  in  the  hands  of  a  purchaser 
from  the  devisee  or  heir,  for  debts  against  which  the  personal 
representative  is  prott^cted,  by  reason  of  his  having  given  the 
statutory  notices  for  claims  (a). 

Bifirhts  of  Secured  Creditors. — Formerly,  in  the  adminis-  Former  right« 
tration   by  the  Court  of   the  estate  of  a  deceased  insolvent  ^f.  Alteration 
person,  a  creditor  whose  debt  was  secured  by  mortgage  or^^^^g^^"'® 
charge  of  any  part  of  the  estate,  was  allowed  to  rank  with 
the  other  creditors  for  the  full  amount  of  his  claim,  and  after- 
wards to  realise  his  security,  paying  over  any  surplus  beyond 
the   amount   of   his   claim.     But   the   Judicature   Act,    1875 
(c.  77),  provides  that,  in  the  administration  by  the  Court  of 
the  estate  of  a  person  dying  insolvent  after  the  commencement 
of  the  Act,  the  rules  applicable  under  the  law  of  bankruptcy, 
as  to  the  respective  rights  of  secured  and  unsecured  creditors, 
shall  prevail  (s.    10).      By  the   bankruptcy  law,  unless   the 
secured  creditor  gives  up  his  security,  he  must  have  it  valued, 
and    can  only   rank   with   the  other  creditors  for  any  de- 
ficiency (6). 

(a)  Re  Gary  cvnd  LoUi  OofUrcust,  tup.  n.  (z). 

(b)  See  the  Bankniptcy  Act,  1883  (c.  52),  sched.  2,  rr.  9,  10. 
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RENTS. 

Rent  defined.  Deflnition. — Rent  may  be  defined,  generally,  as  a  tribute  of 

certain   amonnt,   rendered  periodically  by  the   owner  of  an 

estate  in  land,  as  a  compensation  or  return  for  his  estate,  or 

as  a  charge  thereon,  and  being,  in  contemplation  of  law,  a 

profit  issuing  out  of  the  land.     It  is  usually  a  sum  of  money ; 

but  it  may  consist  of  other  objects,  or  of  personal  services  to 

be  rendered  by  the  tenant  (a). 

Estates  in  As  a  general  rule,  an  interest  other  than  an  estate  in  land, 

land  the  only  either  in  possession  or  in  expectancy,  cannot  be  the  subject  of 

rent!°****        ^  ^*®^*'  ^^  *^®  Strict  sense  of  the  term.     Thns,  rents  (except 

such  as  may  be  due  to  the  Crown  by  prerogative,  or  payable 

under  special   statutory  provisions)  cannot    be   due    for,    or 

charged  upon,  advowsons,  franchises,  tithes,  rights  of  common, 

easements,  &c.     A  sum  payable  periodically,  in  respect  of  such 

an  interest,  can  be  due  only  as  a  debt,  payable  by  virtue  of  a 

contract  creating  a  personal  liability,  and  not  as  the  result  of  a 

right  of  property  in  such  interest  (6). 

Kinds  of  rent.        Rents  are  of  two  kinds — rent-service,  and  rent-charge. 


Sect.  I. — Rent-service. 

Rent-serrioe  Definition. — Rent-service  is  a  rent  payable,  as  a  service 

defined.  incident  to  the  tenure  of  an  estate  in  land,  to  the  person  of 

whom  the  land  is  held.  It  may  be  due  from  a  tenant  in  fee 
simple  of  freeholds,  to  the  Crown  or  other  chief  lord  of  the 
fee ;  or  from  the  owner  of  a  copyhold  estate,  to  the  lord  of  the 
manor ;  or  from  the  owner  of  a  particular  estate,  to  the  person 
entitled  to  the  reversion  thereon  {c), 
Qnit-rents,^  Rents  payable  by  freehold  tenants  in  fee  simple  or  copy- 
hold tenants,  are  commonly  called  qnit-rents  (p.  14),  or  (less 

(a)  Co.  Litt.  142  a;  2  Bl.  Comm.  41 ;  Burton,  §  1050. 

(6)  Go.  Litt.  47  a,  142  a ;  8  Cruise,  t.  28,  c.  1,  s.  16 ;  JewePt  Cute,  Bep.  pt.  5, 
8  a. 

(e)  Co.  Litt.  142  b,  143  a;  Barton,  1 1055;  ante,  p.  95. 
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frequently)  rents  of  assize  (d) ;  those  of  freeholders  being  also 
distingnished  as  ohief-rents^  or  fee-farm-rents  («).  Where 
land  is  granted  by  lease,  free  of  actual  rent,  the  relation  of 
lessor  and  lessee  is  sometimes  indicated  by  the  reservation  of 
a  peppercorn  rent,  that  is,  a  rent  of  one  peppercorn  a  year,  to 
be  paid  when  demanded  (/). 

Creation. — Eent-service  due  to  a  chief  lord  (other  than  Modes  of. 
the  Crown),  in  respect  of  an  estate  in  fee  simple  in  land  of  Quit-'®'"**  *«• 
freehold  tenure,  must  have  been  created  prior  to  the  statute 
Quia  Emptorea,  1290  (18  Edw.  I.  c.  1);  for,  as  has  been  seen, 
that  statute,  in  effect,  prohibited  the  creation  of  the  relation 
of  lord  and  tenant  between  the  alienor  and  the  alienee  of  an 
estate  in  fee  simple  {g).  The  reservation  of  a  rent,  as  rent- 
service,  on  the  grant  of  an  estate  in  fee  simple,  is  therefore 
ineffectual  Qi).  Rents  payable  by  copyhold  tenants  to  lords  of 
manors  have  their  origin  in  special  custom. 

Rent  payable  by  the  tenant  of  a  particular  estate  to  the  Rent  payable 
reversioner  is  created  by  reservation  of  the  rent,  on  the  grant  ^  reversioner, 
of  the  particular  estate ;  in  other  words,  by  a  grant  of  the  land, 
snbject  to  the  payment  of  the  rent  by  the  grantee  (i),  A  rent- 
service  is  reserved,  occasionally,  on  the  grant  of  an  estate  for 
life  (p.  56),  and,  usually,  on  the  creation  of  an  estate  for 
years ;  but  never,  in  practice,  on  the  grant  of  an  estate  tail. 

A  rent-service  payable  by  the  owner  of  a  particular  estate  Where  no 
is  necessarily  incident  to  a  reversion  expectant  thereon.  If,  reversion, 
therefore,  land  were  granted  by  A.  to  B.  for  life  or  for  years, 
reserving  a  rent  to  the  grantor,  with  remainder  to  C.  in  fee 
simple,  the  reservation  of  the  rent  would  be  void  as  a  reserva- 
tion of  a  rent-service,  since  no  reversion  remains  in  the 
grantor  (y).  And  a  rent-service  cannot  be  reserved  to  a 
stranger  to  the  reversion,  to  which  the  rent  is  incident  (&). 

{d)  Rents  '  assized,'  t.e.,  reduced  to  certain  amount,  by  the  lord  :  Com.  Dig. 
Rent. 

{e)  The  term  chief-rent  is  also,  by  modem  usage,  applied  to  a  rent-charge 
payable  by  the  purchaser  of  land  to  the  seller,  as  a  consideration  for  the  sale ; 
see  Gopinger  ft  Munro,  18.  And  the  term  fee-farm-rent  is  sometimes  used  in 
.this  sense  ;  see  Co.  Litt.  144  a. 

(/)  2  Piatt,  82.    As  to  other  varieties  of  rent-service,  see  auto,  p.  79. 
(^r)  See  onto,  p.  13 ;  Litt.  s.  215 ;  2  Bl.  Comm.  42,  43. 

(A)  Co.  Litt.  144  a;  3  Cruise,  t.  28,  c  1,  s.  14  ;  Bradbury  y,  TTr^Ae, 2  Dougl. 
684 ;  but  see  poit,  p.  238,  as  to  the  reservation,  in  such  case,  being  construed 
as  »  grant  of  a  rent-charge. 

(t)  Wkitloek^t  Cau,  Rep.  pt.  8,  69  b. 

(J)  Litt.  8,  215.  But  such  a  raaervation  might  be  construed  aa  a  rent- 
charge  ;  see  pott,  p.  238. 

[h)  Litt.  8.  346.  * 
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When 
payable. 


Not  appor- 
tionable  at 
common  law. 


Apportion- 
ment Act, 
1870. 


Apportion- 
ment as 
between 
landlord  and 
ttrnant. 


Distrees. 


Payment  and  Apportionment. — Bent  is  not  payable  until 
midnight  of  the  day  appointed  for  its  payment  (/).  If  the 
reversioner  dies  after  that  day,  but  before  the  rent  then 
payable  has  been  paid,  it  will  be  payable  to  his  personal 
representative,  as  a  debt  due  to  the  deceased.  At  common 
law,  if  the  reversioner  died  at  any  time  between  two  rent-days, 
or  on  a  rent-day,  but  before  midnight,  his  personal  repre- 
sentative could  not  claim  any  rent,  as  from  the  last  precediug 
rent-day  to  the  time  of  the  death;  since  rent  was  not  ap- 
portionable  in  respect  of  time(m).  But  the  Apportionment 
Act,  1870  (c.  35) — which,  in  effect,  has  superseded  previous 
statutory  amendments  of  the  common  law  on  this  subject — has 
provided  that  all  rents,  and  other  periodical  payments  in  the 
nature  of  income,  shall,  like  interest  on  money  lent,  be  con- 
sidered as  accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time,  accordingly  (s.  2).  The  apportioned  part  is 
to  be  payable  or  recoverable,  when  the  whole,  of  which  it 
forms  part,  is  payable ;  or,  in  case  of  a  rent  or  other  periodical 
payment  being  determined  by  re-entry,  death,  or  otherwise, 
when  the  next  entire  portion  of  the  same  would  have  been 
payable,  if  it  had  not  so  determined  (s.  3).  But,  in  the  case 
of  rent  reserved  out  of,  or  charged  upon,  land,  the  whole  rent 
(including  the  apportioned  part)  is  to  be  recoverable  by  the 
heir,  or  other  person  next  entitled  to  the  rent;  and  the 
apportioned  part  is  to  be  recoverable  from  him  by  the 
executors,  or  other  parties  entitled  to  the  same  (s.  4)  (n). 

It  seems  that,  under  this  Act,  rent  is  apportionable,  not 
only  as  between  different  persons  entitled  to  the  rent,  but  also 
as  between  the  person  to  whom,  and  the  tenant  by  whom,  it  is 
payable ;  as  where  the  estate  of  the  tenant  determines  between 
two  rent-days  (0).  But  where  the  rent  is  payable  in  advance, 
and  the  tenancy  is  determined  between  two  rent-days,  the 
tenant  is  not  entitled  to  an  apportionment,  under  the  Act,  of 
the  rent  then  due  in  advance,  but  the  whole  amount  thereof  is 
recoverable  by  the  landlord  (  /?). 

Recovery. — (y)  Arrears  of  rent-service  are  recoverable  by 
distress;  a  remedy  given  by  the  common  law,  as  an  incident  of 

{I)  Cutting  V.  Ikrby,  2  W.  BL  1077 ;  LefOeff  v.  MilU,  4  T.  R.  170. 

(m)  See  Clun'a  Oim,  Rep.  pt.  10,  126 ;  L.  G.  R.  P.  33. 

(n)  See  Capron  v.  Capron,  L.  R  17  Eq.  288,  43  L.  J.  Gh.  677,  29  L.  T.  826 ; 
OofuiabU  V.  CanttaUe,  11  Gh.  D.  681,  48  L.  J.  Gb.  621,  40  L.  T.  516. 

(o)  See  Swaruea  Bank  v.  Thomai,  4  Bz.  D.  94,  48  L.  J.  Ex.  344,  40  L.  T.  558  ; 
Jte  South  Kensington  Co-operative  Stores,  17  Gh.  D.  161,  50  L.  J.  Gh.  446,  44 
L.  T.  471  ;  lU  HoufeU,  1895,  1  Q.  B.  844,  64  L.  J.  Q.  B.  454,  72  L.  T.  472 ;  bot 
see  per  Bowen,  L.J.,  in  Be  Lwatf  55  L.  J.  Gh.  101,  54  L.  T.  30. 

'    ( p)  EUia  V.  Rowbotham,  1900,  1  Q.  B.  740,  69  L.  J.  Q.  B.  379,  82  L.  T.  191. 

{q)  As  to  forfeiture  of  the  estate  for  Don-parment  of  rent,  under  a  condition 
of  re-entry,  see  ante,  p.  85. 
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tenure.  Distress  is  the  enforcement  of  payment  by  seizure, 
without  process  or  aid  of  a  legal  tribunal,  of  any  goods  and 
chattels  (except  certain  chattels  that  are  privileged  from 
distress)  on  the  land  in  respect  of  which  the  rent  is  pay- 
able (r).  At  common  law,  the  things  seized  could  otAj  be 
retained  as  a  pledge,  to  be  returned  on  payment  of  the  rent ; 
but  a  right  to  sell  the  goods,  in  satisfaction  of  the  rent,  has 
been  given  by  statute  («). 

At  common  law,  distress  for  rent-service,  due  from  a  lessee  To  be  made 
for  years  or  life,  could  be  made  only  during  the  continuance  of  ^^^H 
the  lease  (t).      But   under   st.   8   Anne,  c.  14  (ss.  6,  7),  the    "*°^* 
distress  may  be  made  within  six  months  after  the  termination 
of  the  lease,  provided  the  lessee  continues  in  possession.     And 
this  remedy  is  given,  also,  by  the  Distress  for  Kent  Act,  1737 
(c.  19),  8.  18,  for  recovery  of  the  double  rent  for  which  a  tenant, 
who  holds  over  after  giving  notice  to  quit,  is  liable  under  that 
Act  (p.   92).      The  common  law  rule   still   applies,  however, 
where  the  lease  has  been  determined  by  forfeiture;  after  which, 
therefore,  the  lessor  cannot  distrain  (u). 

The  remedy  by  distress  is  not  available,  unless  by  express  Where  not 
agreement,  for  recovery  of  sums  payable  periodically,  like  rent-  available, 
service,  for  an  interest  which  cannot  be  the  subject  of  a  rent 
in  the  legal  sense  (p.  232).     Where  a  right  to  distrain  for  such  Express 
sums  is  given  by  express  agreement,  it  operates  as  a  licence,  agr^^^ent  for. 
merely,  and,  of  course,  extends  only  to  the  goods  of  the  person 
by  whom   the   right  is  given  (y).      Where,  however,   land   is 
demised,  together  with  an  easement  or  other  like  interest,  or 
together  with  chattels,  at  a  single  rent,  the  whole  rent  may  be 
distrained  for,  as  issuing  wholly  out  of  the  land  (w). 

Where  rent  is  payable  in  respect  of  an  estate  in  expectancy.  On  estate  in 
the  remedy  by  distress  becomes  incident  to  the  rent,  when  the  <fxp«ctancy. 
estate  falls  into  possession  (x). 

Arrears  of  rent-service  are  also  recoverable  by  action  at  Action  at  law. 
law,  as  a  debt  due   from   the  tenant,  where  the  tenant  has 
expressly  contracted  to  pay  rent;  or  where  such  a  contract 


(r)  As  to  the  remedy  by  distres.s  generally,  see  3  Bl.  Comm.  6  ;  Foa,  bk.  2 ; 
Woodfall,  cb.  11 ;  Simpson  v.  Hartopp^  and  notes,  1  S.  L.  C.  437. 

(«)  2  W.  ft  M.  c.  5  ;  The  Distress  for  Rent  Act,  1737  (c.  19) ;  The  Law  of 
Distress  Amendment  Act,  1888  (c.  21). 

(0  Co.  Litt.  47  b. 

(tt)  QHmwood  v.  Mou,  L.  R.  7  C.  P.  360,  865,  41  L.  J.  C.  P.  239 ;  Serjeant  v. 
JVmA  Field  A  Co.,  1903,  2  K.  B.  304,  72  L.  J.  K.  B.  680,  89  L.  T.  112. 

(v)  Co.  Litt.  47  a ;  Foa,  106,  436. 

(w)  Speneer^i  Que^  Rep.  pt.  5, 16  a ;  Foa,  436,  and  cases  there  cited. 

(05)  Co.  Litt.  47  a ;  Dav>§on  v.  Robint,  2  C.  P.  D.  38,  46  L.  J.  C.  P.  62,  85  L,  T. 
699. 
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can  be  implied  from  the  terms  of  the  instrument  under  which 
the  tenant  holds,  or  from  the  cirenmstances  of  the  case  (y). 


Passes  with 
reversion. 

May  be 
granted 
separately. 


Rent-seok  at 
common  law  ; 
distress  for. 


Apportion- 
ment on 
partition  of 
reversion. 


Alienatioii. — Rent-service  passes  by  a  grant  of  the  rever- 
sion or  seignory  to  which  it  is  incident,  althongh  it  be  not 
expressly  mentioned  in  the  grant  (p.  96).  It  may  also  be 
granted  separately ;  or  it  may  be  excepted  from  a  grant  of  the 
seignory  or  reversion. 

A  rent  severed  from  the  seignory  or  reversion  to  which  it 
was  annexed  is  not,  however,  in  strictness,  a  rent-service.  At 
common  law  it  was  not  recoverable  by  distress,  since  no  tenure 
existed  between  the  person  entitled  to  it  and  the  tenant  of  the 
land  out  of  which  it  issued.  It  was  thus  a  rent-seek — a  term 
applied  to  any  rent  that  was  destitute  of  the  remedy  by  distress, 
and  was  thus  recoverable  only  by  action  at  law  (a).  But,  by 
the  Landlord  and  Tenant  Act,  1730  (c.  28),  s.  5,  the  remedy 
by  distress  was  extended  to  any  rent-seek  that  had  been  duly 
paid  for  a  limited  period  prior  to  the  Act,  or  that  should  be 
thereafter  created. 

On  alienation  of  the  reversion  of  part  of  the  land,  or  other 
partition  of  the  reversion,  the  rent  incident  to  the  reversion  is 
apportionable ;  but  the  tenant  is  not  bound  by  the  apportion- 
ment, unless  it  has  been  made  with  his  consent,  or  in  an  action 
for  recovery  of  the  rent  by  the  several  reversioners  (a). 


Modes  of. 


(i.)  Eviction 
of  tenant. 


Deterznination. — Rent-service  may  be  extinguished  in  the 
following  different  ways  (6). 

(i.)  If  a  tenant,  holding  at  a  rent,  be  wrongfully  evicted 
from  the  land,  or  part  of  it,  by  the  reversioner,  the  rent  is 
thenceforth  extinguished  (c).  Lawful  eviction  of  the  tenant 
by  a  person  ^having  a  title  superior  to  that  of  the  grantor  of 
the  estate  has  the  same  effect,  if  the  eviction  extends  to  the 
whole  of  the  land ;  bnt  if  it  is  confined  to  part,  the  rent  is 
apportionable,  and  ceases  only  as  to  the  part  from  which  the 
tenant  has  been  evicted  (d).  But  the  destruction  of  buildings 
by  fire,   or  their  becoming   otherwise    uninhabitable,   or  an 


(y)  See  Foa,  120,  141 ;  WoodfuU.  cc.  18,  14.  As  to  the  liability  of  a  lessee, 
and  of  an  aasigtiee  of  a  leaae,  for  payment  of  rent,  see  anU^  pp.  80,  82. 

(s)  Litt.  8.  218 ;  2  Bl.  Gomm.  42,  176 ;  Barton,  §  1096. 

(a)  8  Groise,  t.  28,  c.  3,  s.  82 ;  Hliu  v.  CoUins,  5  B.  k  A,  876 ;  Mayor  of 
aman»ea  v.  Tkomat,  10  Q.  B.  D.  48,  62  L.  J.  Q.  B.  340,  47  L.  T.  667.  See  also 
Conveyancing  Act,  1881,  sa.  10,  12,  ante,  p.  98. 

(6)  As  to  the  operation  of  the  Statutes  of  Limitations  with  respect  to  rent, 
see  poHf  p.  426. 

(c)  Go.  Litt.  148  b ;  Foa,  152  e<  teq.    See  BttfnUm  v.  Morgon^  ^fi^  Bote 
{d)  StercHMon  v.  Lamhardf  2  Bast,  676.  v  t  ^. 
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eviction    by   a   trespasser,   will   not   extinguish,    or   cause   a 
suspension  or  abatement  of,  the  rent(e). 

(ii.)  On  the  determination,  by  any  other  means,  of  the  (ii-)  Other 
estate  of  a  tenant  holding  at  a  rent,  the  rent  not  previously  <i«^"f^»n»'»on 
due  is  necessarily  extinguished.  If,  however,  the  tenant's 
estate  determines  as  to  part  only  of  the  land,  by  the  acquisition 
of  such  part  by  the  reversioner,  or  by  the  acquisition  of  the 
reversion  in  such  part  by  the  tenant,  the  rent  is  apportionable, 
and  ceases  only  with  respect  to  the  part  of  the  land  as  to 
which  the  estate  has  determined.  But  the  tenant  cannot,  by 
assigning  his  interest  in  part  of  the  land  to  any  other  person, 
cause  the  rent  to  be  apportionable,  unless  with  the  reversioner's 
consent  (/). 

(iii.)  The  rent  may  be  released  to  the  tenant,  wholly  or  in  (iii.)  ReieMo. 
part,  by  the  reversioner  or  lord  (g), 

(iv.)  Under  the  Conveyancing  and  Law  of  Property  Act,  (»▼•)  Redemp- 
1881  (c,  41),  8. 45,  a  quit-rent,  chief-rent,  or  other  annual  sum,  *i^nV<k2'''* 
arising  t)ut  of  land  in  perpetuity  (not  being  a  rent  reserved  on 
a  sale  or  lease,  or  payable  under  a  grant  or  licence  for  building 
purposes),  may  be  redeemed  by  the  owner  of  the  land,  or  any 
person  interested  therein,  by  payment  to  a  person  absolutely 
entitled  to  the  rent  in  fee  simple  in  possession,  or  empowered 
to  dispose  of  it  absolutely,  or  to  give  a  discharge  for  its  capital 
value,  of  a  price  to  be  certified  by  the  Board  of  Agriculture,  as 
the  consideration  for  the  redemption. 

At  common  law,  as  has  been  seen,  rent-service  incident  to  a  Effect  of 
reversion  was  extinguished  by  the  mei^er  of  that  reversion  in  "'^'K^f  o^ 
an  ulterior  reversion.*     The  alteration  of  the  law  on  this  point  '^®^®"***°* 
by  the  Real  Property  Act,  1845  (c.  106),  s.  9,  has  already  been 
stated  (p.  108). 

Sect.  II. — Kbnt-charge. 

Definition.— Eent-charge  is  a  rent,  or  sum  payable  periodi-  Rent-charg© 
cally,  as  a  charge  or  burden  on  the  ownership  of  land,  and  not  ^^'^'^^^^ 
as  a  service  incident  to  tenure,  and  for  arrears  of  which  a 
remedy  by  distress  is  available  (h). 

Bent-charges  are  the  subjects  of  interests  similar,  in  extent  Interests  in 
and  modes  of  holding,  to  estates  in  land  (t).    Bent-charges  in  rent-ch»rge«. 

{e)  See  Foa,  155,  157,  and  cases  there  cited. 

(/)  See  2  Piatt,  13*2,  138, 135,  and  cases  there  cited;  BayfUonv.  Morgan, 
22  Q.  B.  D.  74,  58  L.  J.  Q.  B.  189,  37  W.  B.  148  ;  ChruUe  v.  Barker,  63  L.  J. 
a  B.  637. 

iff)  8  Cruise,  t.  28,  c.  3,  s.  6. 

(A)  2  Bl.  Comm.  42 ;  Barton,  §  1056 ;  Be  Lord  Oerard  and  BeeehanCt  Cmtrael, 
1894,  8  Oh.' 296,  308,  63  L.  J.  Oh.  695,  71  L.  T.  272. 

(i)  8  Craiie,  t.  28,  o.  2,  s*.  1-^,  24. >     .; 
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fee  simple  are  sometimes  created  on  the  sale  of  land,  as  the 
consideration  for  the  sale ;  the  rent  being  made  payable  to  the 
vendor  and  his  heirs,  and  charged  upon  the  land  (J). 

Mode  of.  Creation. — A  rent-charge  is  created  by  a  grant,  either  inter 

)  vivos  (p.  309)  or  by  will,  of  an  annual  sum,  for  an  interest  of 

such  extent  as  is  intended  to  be  created ;  and  in  tei  ms  indicat- 
ing that  the  rent  is  to  be  charged  upon,  or  payable  out  of,  land 
of  the  grantor  {k).  And  through  the  operation  of  the  Statute  of 
Uses,  an  owner  of  land  may  thus  create  a  rent-charge  on  the 
land,  and  may,  by  the  same  instrument,  convey  the  land  to 
another,  subject  to  the  rent-charge  (see  p.  344). — At  common 
law,  the  addition  of  an  express  power  to  distrain  for  the  rent  was 
essential  to  its  creation  as  a  rent-charge.  In  the  absence  of  an 
express  power  for  this  purpose,  the  rent  was  merely  a  rent-seek 
(p.  236);  for  the  remedy  by  distress  was  not  incident,  by  law, 
to  rents  of  this  class  (/).  But,  as  has  been  seen  (p.  236),  a  power 
to  distrain  for  any  rent  that,  at  common  law,  would  be  rent- 
seek,  was  given  by  the  Landlord  and  Tenant  Act,  1730  (c.  28), 
8.  5;  and  this  enactment  applies  to  rent  created  as  rent-charge, 
but  without  express  power  of  distress  (m). 
Reservation  of  It  has  been  Seen  that  a  rent-service  cannot  be  reserved  on 
rent  may  take  the  grant  of  an  estate  in  fee  simple,  or  on  the  grant  of  an  estate 
of j;^t"h^!  for  life  or  for  years,  where  the  remainder  in  fee  simple  is  also 
granted  (p.  233).  But  the  reservation  of  the  rent,  in  such  a 
case,  may  be  construed  as  a  grant  of  the  rent  by  the  alienee 
of  the  estate  to  the  alienor,  and  may  thus  take  effect  as  a  rent- 
charge  (r). 
iiegistration  Under  the  Judgments  Act,  1855  (c.  15),  ss.  12,  14,  a  rent- 

«f  rent-  charge  granted  after  the  26th  of  April,  1855,  otherwise  than  by 

charges.  marriage  settlement  or  will,  for  a  life  or  lives  or  any  estate  de- 

terminable on  a  life  or  lives,  will  not  affect  any  land,  as  to 
purchasers,  mortgagees,  or  creditors,  unless  and  until  certain 
particulars  of  the  rent  are  entered  in  a  public  registry,  now 
(by  the  Land  Charges  Act,  1900,  c.  26,  s.  1)  attached  to  the 
Office  of  Land  Registry;  except  where  a  purchaser  or  mort- 
gagee has  acquired  the  land  with  notice  of  the  rent-charge  (s). 

{j)  That  a  rent-charge  granted  ont  of  an  estate  for  years  is  a  chattel  real 
although  it  be  limited  to  the  grantee  and  his  heirs,  or  for  life,  see  Re  Fraser, 
1904,  1  Ch.  Ill,  726. 

{k)  Barton,  §§  1105,  1110.  As  to  statutory  charges  of  the  nature  of  rent- 
charges,  see  pott,  pp.  243-247. 

{I)  Litt.  ss.  217,  218 ;  Barton,  %  1056. 

(m)  BodcU  V.  ThompBon,  L.  R.  1  C,  P.  133,  36  L.  J.  C.  P.  97,  14  W.  R.  476. 
And  see  Cony.  Act,  1881,  s.  44  ;  infra,  p.  239. 

(r)  Litt  8.  217  ;  Co.  Litt.  144  a ;  Bradbury  v.  Wrigki,  2  DoogL  624. 

(j)  Oreava  v.  Tq/Idd,  14  Ch.  D.  563.  50  L.  J.  Cb.  118. 
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Payment  and  Apportionment. — The  rules  above  stated  Rules  m  to. 
(p.  234),  with  respect  to  the  time  at  which  rent  is  payable, 
and  the  apportionment  of  rent  in  respect  of  time  (including  the 
provisions  of  the  Apportionment  Act,  1870),  apply  to  rent- 
charges  as  well  as  to  rent-service. 

Recovery. — Although,  as  already  mentioned  (p.  238),  the  Distren. 
grantee  of  a  rent-charge  has  a  remedy  by  distress  under  the 
Landlord  and  Tenant  Act,  1730,  it  was,  nevertheless,  the  usual 
practice,  before  the  year  1882,  to  insert  in  an  instrument 
creatin<?  a  rent-charge  an  express  power  to  distrain.  And,  as 
an  additional  remedy,  the  grantee  was  usually  empowered,  in 
case  of  the  rent  being  in  arrear,  to  enter  upon  the  land,  and  Entry. 
take  the  rents  and  profits  in  satisfaction  of  the  arrears,  whereby 
he  acquired,  upon  entry,  a  chattel  interest  in  the  land,  which 
continued  until  the  arrears  were  satisfied  (/). 

But  by  the  Conveyancing  and  Law  of  Property  Act,  1881  Proviaionsof 
(c.  41),  the  insertion  of  such  provisions  as  the  foregoing,  in  the  Oonvey- 
instruments  creating  rent-charges  since  the  31st  December,  iggi^^h^on  • 
1881,  is  rendered  unnecessary.  The  Act  (s.  44)  gives  to  a  * 
person  entitled  to  receive  out  of  land  any  annual  sum,  charged 
on  the  land  or  its  income,  by  way  of  rent-charL'C  or  otherwise 
(not  being  rent  incident  to  a  reversion),  a<power  to  distrain, 
where  the  annual  sum  is  in  arrear  for  twenty-one  days ;  and, 
where  it  is  in  arrear  for  forty  days,  a  power  to  enter  and  hold 
possession  of  the  land  (without  impeachment  of  waste),  and 
receive  its  income,  until  all  arrears  of  the  annual  sum,  with 
costs  and  expenses,  are  paid ;  and,  in  the  like  case,  a  power  to 
demise,  by  deed,  the  whole  or  any  part  of  the  land  for  a  term 
of  years,  with  or  without  impeachment  of  waste,  to  a  trustee, 
on  trust  by  mortgage,  or  sale,  or  demise,  of  the  land  or  any  part 
of  it,  for  the  whole  or  part  of  the  term,  or  by  receipt  of  its 
income,  or  by  other  reasonable  means,  to  raise  and  pay  the 
annual  sum  and  all  arrears  thereof,  and  costs  and  expenses ; 
and  the  surplus,  if  any,  of  the  money  raised,  or  income  received, 
is  to  be  paid  to  the  person  for  the  time  being  entitled  to  the 
land  comprised  in  the  deed,  immediately  expectant  on  the  term 
created  thereby.  These  remedies,  however,  are  given  by  the 
Act  subject  to  all  estates,  interests,  and  rights  having  priority 
to  the  annual  sum,  and  are  available  so  far  only  as  such  re- 
medies might  have  been  given  by  the  instrument  under  which 
the  annual  sum  arises,  and  so  far  as  a  contrary  intention  is  not 
expressed  therein. 

In  addition  to  the  foregoing  remedies  for  the  recovery  of  Sale  by  6r^er 
arrears  of  rent-charge,  a  Court,  in  the  exercise  of  its  jurisdiction  ^^  CoiiH. 

(i)  3  Davidsoo,  CoQy.  314. 
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to  enforce  charges  upon  land  (u),  may  appoint  a  receiver  of 
the  rents  and  profits  of  land  subject  to  a  rent-charge,  or  may 
direct  a  sale  or  mortgage  of  the  land  or  a  sufficient  part  of  it, 
in  order  to  raise  money  for  payment  of  arrears  of  the  rent. 
This  relief  will  be  granted,  only  if  the  arrears  cannot  be  raised 
by  the  exercise  of  the  other  remedies  for  recovery  of  the  rent- 
charge  (v). 
Action  at  law.  In  addition  to  the  foregoing  powers  of  enforcing,'  a  rent- 
chai^e  as  a  right  of  property,  the  person  entitled  to  the  rent 
may  recover  arrears  by  action  at  law  from  the  person  by  whom 
the  rent  is  payable.  And  though  a  covenant  by  the  grantor  of 
a  rent-charge  to  pay  the  rent  does  not  run  with  the  land,  so  as  to 
bind  a  subsequent  owner  of  the  land  (as  in  the  case  of  a  similar 
covenant  in  a  lease  for  years)  (w),  arrears  of  rent-charge  may, 
nevertheless,  be  recovered  by  action,  as  a  debt  due  from  the 
owner  'dt  the  land,  whether  he  be  the  grantor  of  the  rent,  or  a 
subsequent  owner  (x\  other  than  a  tenant  for  years  merely  (y). 
Exoneration  By  the  Law  of  Property  Amendment  Act,  1859  (c.  35), 

ofpewonal  g^  28,  provision  is  made  for  the  exoneration  of  a  personal 
representatue.  representative  from  liability  for  the  rent  or  covenants  con- 
tained in  any  conveyance,  or  agreement  for  conveyance,  on 
chief-rent  or  rent-charge,  granted  to,  or  made  with,  the  de- 
ceased; in  terms  similar  to  the  enactment,  which  has  been 
mentioned  (p.  80),for  the  relief  of  the  representative  of  a  deceased 
lessee  from  liability  for  the  rent  and  covenants  of  the  lease. 

Not  entitled  Title-deeds. — A  person  who  has  a  rent-charge   upon  an 

to.  estate  in  land  is  not  entitled  to  hold  the  title-deeds  of  that 

estate  (yy). 

Rights  of.  Alienation. — A  person  entitled  to  a  rent-charge  has  the 

same  powers  of  alienation  of  the  whole  or  part  of  the  rent,  as 
the  owner  of  an  estate  of  similar  extent  in  land.  It  seems, 
however,  that  under  a  grant  of  a  rent-charge  in  tail,  a  base  fee, 
only,  during  the  continuance  of  the  issue  in  tail,  and  not  a  fee 

(u)  As  to  the  courts  which  have  such  jarisdiction,  see  cuite^  p.  211,  note  {e). 

(v)  GupU  V.  Jackson,  13  Price,  721 ;  Horton  v.  Ball,  L.  R.  17  Eq.  437,  22 
W.  R.  391  ;  Kelteif  v.  KeUetf,  L.  R.  17  Bq.  496,  30  L.  T.  82,  22  W.  R.  433; 
ScoUUh  Widows'  Fund  v.  Craig,  20  Ch.  D.  208,  51  L.  J.  Ch.  363,  30  W.  R.  463  ; 
JU  Tuckery  1893,  2  Ch.  323,  62  L,  J.  Ch.  442,  69  L.  T.  85 ;  Hambro  v.  Hamhro, 
1894,  2  Ch.  564,  63  L.  J.  Ch.  627,  70  L.  T.  684  ;  Blackhumt  v.  Hope-Edwarde*, 
1901,  1  Ch.  419,  70  L.  J.  Ch.  99,  83  L,  T.  370. 

(«)  Piatt  on  Covenants,  475. 

(x)  Thomat  v.  ^IvuUr,  L.  R.  8  Q.  B.  368,  42  L.  J.  C.  L.  (Q.  B.)  2,37,  21 W.  Jl. 
912;  In  Re  Blackburn  and  JHsirUt  Ben^  BmUding  Hoeiety,  Ex  fHMte  Graham, 
42  Ch.  D.  343,  38  W.  R.  178;  SearU  v.  Ooolx,  43  Ch.  D.  519,  61  L.  T.  ISd,  37 
W.  R.  730. 

(y)  JU  Herbage  BenU  Chari^,  1896,  2  Ch.  811,  65  L.  J.  Ch.  871,  75  L.  T.  148. 

(yy)  Harper  v.  PavldertA  Madd.  129. 
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simple  absolute,  is  created  by  bar  of  the  entail,  unless  the 
rent  has  been  granted  in  tail  with  remainder  to  another  in  fee 
simple  (2). 

Determination. — A  rent-charge  may  be  determined  or  ex-  Modes  of. 
tinguished  in  the  following  different  ways  (a). 

(i.)  Where  it  has  been  granted  for  an  interest  in  tail,  or  for  (I.)  Expiration 
life  or  years,  its  duration  is  limited  accordingly.  At  common  ®^  interest, 
law,  a  rent-charge  granted  to  a  person  during  the  life  of 
another,  expired  in  the  event  of  his  death  in  the  lifetime  of 
the  cestui  que  vie ;  unless  it  was  limited^  in  that  event,  to  his 
heirs,  or  others,  as  special  occupants — rent  not  being  a  subject 
of  common  occupancy  (6).  But  the  enactments  respecting  the 
disposition  and  devolution  of  an  estate  ptir  autre  vie  in  laud, 
under  such  circumstances  (see  p.  59),  apply  equally  to  an 
interest  pur  autre  vie  in  a  rent-charge. 

(ii.)  The  determination  of  the  estate  on  which  the  rent  is  (ii.)  Deter- 
charged  necessarily  extinguishes  the  rent,  as  such,  if  the  estate  m™»tion  of 
is  determined  as  to  the  whole  of  the  land  charged ;  though  the  barged, 
grantor  may  still  remain  personally  liable  for  the  rent.    But 
if  the  grantor  of  the  rent  is  evicted  from  part  of  the  land 
charged,  by  title  paramount,  the  whole  rent  is  payable  out 
of  the  remainder  of  the  land ;  unless  the  rent  -  charge  was 
created  on  a  conveyance  of  the  land  by  the  owner  thereof 
subject  to  the  rent-charge  (p.  238),  in  which  case,  on  such 
eviction   of  the  grantee  of  the  land  from  part  thereof,  an 
apportioned  part  only  of  the  rent-charge  remains  payable  (c). 

(iii.)  If  a  person  entitled  to  a  rent-charge  acquires  the  (ill)  Merger, 
ownership  of  the  land  upon  which  it  is  charged,  the  rent 
merges  in  the  ownership  of  the  land,  and  is  thus  extinguished. 
The  effect  is  the  same,  though  the  ownership  of  part  only  of 
the  land  be  acquired ;  unless  the  acquisition  occurs  by  opera- 
tion of  law  (as  by  descent  on  intestacy),  in  which  case  the 
rent-charge  is  apportioned  (d). 

(iv.)  The  land  may  be  released  from  the  rent-charge,  by  (iv.)  Release, 
the  person  entitled  to  the  rent.    At  common  law,  a  release  of 
any  part  of  the  land  operated  as  a  release  of  the  whole  (e). 
But,  by  the  Law  of  Property  Amendment  Act,  1859  (c  35), 
s.  10,  it  is  provided  that  a  release  of  part  of  the  land  shall 

(z)  Bailer's  note  to  Co.  Litt.  29S  a. 

(a)  As  to  the  extiDgaishment  of  rent-charges  under  the  Statutes  of  Limita- 
tions, see  j)o«<,  pt.  3,  ch.  8,  s.  1. 

(6)  Co.  Litt.  41  b  ;  2  Bl.  Comm.  260 ;  Bearpark  v.  Ilutchinaany  7  Bing.  178. 

(c)  Co.  Litt.  148  b;  Hartley  v.  Maddocks,  1899,  2  Ch.  199,  68  L.  J.  Ch.  496, 
80  L.  T.  765. 

(d)  Litt.  ss.  222,  224  ;  Burton,  §§  1121, 1122  ;  DenMU  v.  Pass,  1  Bing.  N.  C. 
388. 

{€)  Barton,  §  1123. 

Q 
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operate  only  to  bar  the  right  to  recover  Any  part  of  the  rent- 
charge  out  of  the  land  released ;  without  prejudiise,  neverthe- 
less, to  the  rights  of  persons  interested  in  the  land  remaining 
unreleased,  and  not  concurring  in,  or  confirming,  the  release. 
Under  this  enactment,  if  the  owner  of  a^y  unreleased  part  of 
the  land  does  not  concur  in  the  release,  his  part  of  the  land  is 
liable  only  for  a  proportionate  part  of  the  rent  (/). 
(v.)  Redemp-  (v.)  A  rent-chai-ge  may  be  redeemed  under  the  provisions, 
tion.  mentioned  above  (p.  237),  of  the  Conveyancing  and  Law  of 

Property  Act,  1881,  as  these  apply  to  rent^charges,  as  well  as 
to  other  rents. 

(/)  Booth  V.  Smith,  14  Q.  B.  D.  318,  64  L.  J.  Q.  B.  119,  61  L.  T.  742. 


CHAPTER  IV. 

TITHE  RENT-CHAKGE,  AND  OTHER  STATUTORY 

CHARGES. 

Various  charges  on  land,  chiefly  of  the  nature  of  rent-charges,  Similar  to 
are  created  by,  or  depend  for  theii'  validity  on,  the  provisions  wnt-<*"ge»- 
of  modem  statutes.     Of  these  charges,  the  tithe  rent-charge  is 
an  important  instance. 


Sect.  I. — Tithk  Rent-charge. 

Definition. — Ethe  rent-charge  is  an  annual  sum  of  money,  Tithe  rent- 
payable  by  the  owner  of  land  in  lieu  of  tithes,  under  the^^^ 
statutes  for  the  commutation  of  tithes,  and  charged  upon  the 
land. 

TUhes. — Tithes,  for  which  the  tithe  rent-charge  has  been  Tithes  at 
substituted,  consisted  of  the  tenth  part  of  the  produce,  animal  co°»"»<^"  ^^• 
and  vegetable,  of  land;  as  the  tenth  head  of  the  young  of 
animals,  the  milk  of  cows  every  tenth  day,  the  tenth  sheaf  of 
corn,  &c.  Tithes  of  vegetable  produce  were  called  predial 
tithes ;  while  those  consisting  of  animal  produce  were  termed 
mixed  tithes.  And,  by  special  custom,  the  right  might 
extend  to  the  tenth  part  of  the  profits  of  men's  labour,  or 
'personal  tithes'  (a).  Frequently,  however,  a  composition 
(usually  a  sum  of  money)  called  a  modus,  was  rendered,  by 
custom  or  prescription,  in  lieu  of  tithes  (6). 

By  the  common  law,  tithes  belonged  exclusively  to  the  Originally 
parochial  clergy  and  other  spiritual  corporations,  constituting  ecdeeiasticai 
the  Established  Church  of  England ;  being  one  of  the  sources  ^^^  ^  ^"  ^* 
from  which   their  revenues  were  derived.      Originally,   the 
rector  (or  parson)  of  the  parish  was  in  every  case  the  actual 
incumbent,  and,  as  such,  was  alone  entitled   to  the  tithes 
rendered  by  his  parishioners.    But  in  course  of  time,  ecclesias- 
tical benefices  became,  in  many  instances,  annexed  to  monastic 
corporations,  who  themselves  filled  the  oSice  of  rector — which, 

(a)  3  Cruise,  t.  22,  s.  1 ;  2  Bl  Comm.  24 ;  Burton,  |§  1173, 1174. 
(()  Barton,  §  1188 ;  2  Bl  Comm.  24  et  ieq. 
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being  spiritual  bodies,  they  were  capable  of  holding — and  thus 
became  entitled  to  the  tithes  and  other  emoluments  of  the 
benefice,  while  they  deputed  the  actual  discharge  of  the 
rectorial  duties  to  a  priest,  who  acted  as  their  deputy,  or 
vicar.  The  vicar  usually  received  the  small  tithes  (c);  the 
greats  tithes  being  reserved  to  the  monastery  (d). 

On  the  dissolution  of  the  monasteries  in  the  reign  of  King 
Henry  VIII.,  statutes  were  passed  vesting  all  their  possessions 
(including  rectorial  benefices  and  tithes)  in  the  King,  and  con- 
firming his  grants  of  such  possessions.  Many  of  such  grants 
were  made  to  laymen,  and  have  since  continued  to  be  held, 
under  the  original  grantees,  as  lay  interests;  the  persons 
entitled  thereto  being  thence  called  lay  impropriators  (e). 


Tithe  Act,  Commutation  of  Tithes.— Bj  the  Tithe  Act,  1836  (c.  71),  as 

1836.  amended  by  subsequent  statutes  (/),  provision  was  made  for 

the  commutation  of  the  tithe  of  every  parish  into  a  rent- 
charge,  and  for  the  apportionment  of  the  rent-charge  among 
the  different  lands  in  each  parish;  and  a  board  of  Tithe 
Commissioners  (now  incorporated  with  the  Board  of  Agri- 
culture) (g)  was  appointed  for  the  carrying  out  of  the  com- 
mutation. The  amount  of  the  rent-charge,  in  each  year,  is 
regulated  by  the  average  price  of  corn  during  the  seven  years 
Extrftoj^ina^y  ending  on  the  25th  December  then  next  preceding  (h).  Hop 
grounds,  orchards,  and  market  gardens  were,  under  the  Tithe 
Acts,  subject  to  an  additional,  or  extraordinary,  charge;  but 
under  the  Extraordinary  Tithe  Acts,  1886  (c.  54),  and  1897 
(c.  23),  a  rent-charge,  at  the  rate  of  £4  per  cent,  per  annum  on 
the  capitalised  value  of  this  extraordinary  charge,  is  payable  in 
substitution  for  it. 


tithe  rent- 
charge. 


Similar  to  Lay  Interests  in  Tithe  Bent-charsre. — ^Tithe  rent-charge 

estate  in  land,  j^^j  ^^  tithes  might,  before  the  commutation)  be  held  for  lay 

interests  similar,  in  extent  and  modes  of  holding,  to  estates  in 


(o)  Com,  haj,  wood,  and  some  other  vegetable  produce  were  great  tithes ; 
small  tithes  comprised  some  other  vegetable  produce,  and  all  mixed  and  per- 
sonal tithes  ;  Barton,  §  1180. 

(d)  3  Grnise,  t.  22,  s.  54  ;  Barton,  §§  1206-1208  ;  1  Bl.  Comm.  384. 

(e)  27  Hen.  8,  c.  28  ;  31  Hen.  8,  c.  13 ;  3  Cruise,  t.  22,  ss.  62,  63. 

(/)  The  Tithe  Acts,  1837  (c  69),  1838  (c.  64),  1839  (c.  62),  1840  (c.  15), 
1842  (c.  54),  1846  (c.  73),  1847  (c.  104) ;  the  I nclosure  Commissioners  Act,  1851 
(c.  53) ;  the  Tithe  Act,  1860  (c.  93) ;  the  Inclosure,  &c.,  Expenses  Act,  1868 
(o.  89) ;  the  Tithe  Commutation,  &c.,  Act,  1873  (c.  42) ;  the  Tithe  Act,  1878 
(c.  42);  the  Corn  Returns  Act,  1882  (c.  37),  ss.  9,  10;  the  Tithe  Act,  1891 
(0.  8). 

ig)  See  pott,  pt.  3.  oh.  5. 

{h)  Tithe  Act,  1836  (c.  71),  ss.  57,  67.  The  septennial  average  price  is  pub- 
lished annually  in  the  London  OautU :  Com  Returns  Act,  1882  (c.  37),  ss.  9, 
10. 
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land  of  freehold  tenure.    It  is  not,  however,  subject  to  the 
custom  of  gavelkind  (i). 

Where  a  person  entitled  to  tithe  rent-charge  is  also  owner  No  merger  of 
of  the  land  in  respect  of  which  it  is  payable,  the  rent-charge  *"  J*°^'  ^y 
does    not    merge  in  the    land,   by  virtue  of    the  unity  ofl^^rest. 
interest  (/),  but  remains  a  separate  interest ;  and  therefore  it 
will  not  pass  on  a  grant  of  the  land,  unless  expressly  included 
in  the  grant. 

Creation  and  Transfer. — Every  right  to  tithe  rent-charge.  Modes  of. 
as  a  lay  interest,  has  its  origin,  as  has  been  seen,  in  a  grant 
from  the  Crown.  Interests  in  the  right  thus  derived  may, 
licnerally,  be  created  and  transferred  in  the  same  manner,  and 
to  the  same  extent,  as  estates  in  land  (k). — A  lay  interest 
in  tithes  is  'land'  within   the  Settled  Land   Acts,  1882   to 

1890  (ly 

Payment  and  Recovery. — Tithe  rent-charge  is  payable  How  payable, 
half-yearly;  and,  like  other  rents,  it  is  apportionable,  under 
the  Apportionment  Act,  1870  (c.  35)  (p.  234),  in  respect  of 
time. 

Under  the  Tithe  Act,  1891  (c.  8),  ss.  2,  4,  arrears  of  tithe  Remedies  for 
rent-charge,  to  the  extent  of  two  years'  arrears,  are  recoverable  recovery, 
by  order  of  the  County  Court  of  the  district  in  which  the  land 
is  situate ;  and  such  order  is  to  be  executed  by  an  officer  of 
the  court,  by  distraint  or  execution,  if  the  lands  are  occupied 
by  the  owner  thereof ;  and  in  any  other  case,  the  order  is  to 
be  executed  by  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  land.  These  are  the  only  remedies  for  recovery 
of  arrears  of  tithe  rent-chai-ge  (s.  2  (1))  (m);  except  that,  by 
the  Extraordinary  Tithe  Bedemption  Act,  1886  (c.  54),  s.  4  (5), 
arrears  of  the  rent-charge  by  that  Act  substituted  for  the 
extraordinary  charge  are  recoverable  by  action. 

Where  land  is  in  the  occupation  of  a  tenant  under  a  lease,  Payment  of, 
any  tithe  rent-charge  which  has  first  become  payable  since  the  **  ^*'^®^°  , 
passing  of  the  Tithe  Act,  1891  (a  8),  is,  by  that  Act  (s.  1),!^^^ 
made  payable  by  the  landlord,  notwithstanding  any  contract 
between  him  and  the  occupier  of  such  land ;  and  any  contract, 
made  after  the  passin^::  of  the  Act,  for  the  payment  of  the  tithe 
rent-charge  by  the  tenant  is  void.    Where,  however,  such  a 

(t)  Tithe  Act,   1836  (c.  71),  s.  71 ;  3  Cruise,  t.  22,  s.  67 ;  i>oe  v.  Bishop  of 
LUmdaff,  2  B.  &  P.  K.  R.  491. 

ij)  Tithe  Act,  1836  (c.  71X  s.  71 ;  Chapman  v.  Oateombe,  2  BiDg.  K.  C.  516. 

(k)  3  Crnise,  t.  22,  s.  69. 

{I)  Be  StdaUey  64  L.  T.  637. 

(m)  And  see  Tithe  Act,  1836  (o.  71),  i.  67 ;  Grifinhoofe  ▼.  Daubuz,  4  E.  &  B. 
230 ;  Bailey  ▼.  Badham,  30  Ch.  D.  84,  54  L.  J.  Ch..l067. 
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contract  has  been  made  prior  to  the  passing  of  the  Act,  the 
tenant  is  liable,  under  the  Act,  to  pay  to  the  landlord  such 
sum  as  the  latter  has  properly  paid  on  account  of  the  tithe 
rent-charga 

Modes  of.  Determination. — A  lay  interest  in  tithe  rent-charge  may 

determine,  or  be  extinguished,  in  any  of  the  following  ways  (n). 
(i.)  Expiration  (i.)  Where  it  is  an  interest  in  tail,  or  for  life  or  years,  its 
of  period  of     duration  is  limited  accordingly. 

(ii.)  Merger.  (^^0  -^  person  entitled  to  tithe  rent-charge  in  fee  simple,  or 
fee  tail,  in  possession,  or  who  is  tenant  for  life  of  tithe  rent- 
charge  and  of  land  subject  thereto  (both  being  settled  to  the 
same  uses),  may,  by  deed  under  his  hand  and  seal,  with  the 
approval  of  the  Board  of  Agriculture,  cause  the  rent-charge  to 
merge  in  the  Itod  (o). 
(iii.)  Redemp-  (iiL)  Tithe  rent-charge  may  be  redeemed  in  certain  cases. 
'''°°-  Under  the  Tithe  Act,  1878  (c.  42),  it  is  to  be  redeemed  where 

the  land  is  taken  for  certain  public  purposes ;  and  it  may  be 
redeemed  upon  the  application  of  the  owner  of  the  land,  or 
of  the  person  entitled  to  the  rent-charge,  where  it  does  not 
exceed  twenty  shillings,  or  where  the  land  has  been  divided 
into  numerous  plots;  and  upon  the  joint  application  of  both 
parties,  where  the  rent-charge  exceeds  twenty  shillings  (/?). 
By  the  Extraordinary  Tithe  Eedemption  Act,  1886  (c.  54),  s.  5, 
an  extraordinary  tithe  rent-charge,  or  the  charge  substituted 
for  it  by  that  Act,  may  be  redeemed  by  payment  of  the  capital 
^  value  of  the  charge. 

Remission  of  By  the  Tithe  Act,  1891  (c.  8),  s.  8  (1),  where  the  tithe  rent- 
char  r"^  charge  for  a  period  of  twelve  months  exceeds  two-thirds  of  the 
annual  value  of  the  land  in  respect  of  which  it  is  payable,  the 
County  Court  may  order  the  remission  of  so  much  of  a  sum 
claimed  on  account  of  the  tithe  rent-charge  as  is  equal  to  the 
excess. 

Sect.  II. — Other  Statutory  Charges. 

The  following  are  some  instances  of  charges  under  this 
head.    Such  charges  arise,  however,  in  various  other  cases  (q). 

(n)  As  to  its  eziingoishmeat  nnder  Statutes  of  Limitations,  see  pott,  pt.  3, 
cfa.  8,  8.  1. 

(o)  Tithe  Acts,  1836  (c.  71),  s.  71, 1838  (c.  64),  ss.  1,  2,  4,  1839  (c.  62),  ss.  1-6. 

( p)  For  the  earlier  provisions  as  to  redemption,  see  the  Tithe  Acts,  1846 
(0.  73),  and  1860  (c.  93). 

(o)  For  a  list  of  these  charges,  see  Elpbinstone  ft  Clark  on  Searches,  ch.  9. 
And  see  the  Honsing  of  the  Working  Classes  Act,  1890  (o.  70),  ss.  86,  S7,  as 
to  an  owner's  right  to  a  charge  on  a  dwelling-house  for  works  executed  bv 
him  thereon  bj  order  of  a  local  antboritj,  under  the  Act ;  and  the  Private 
Street  Works  Act,  1892  (c.  67),  s.  17,  as  to  the  power  of  a  limited  owner  of 
property  to  charge  it  with  monej  borrowed  for  payment  of  costs  of  works 
done  thereon  under  the  Act. 
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Charges  under  Improvement  of  Land  Acts,  1864  and  Money  raised 
1899. — A  charge  under  these  Acts  for  money  raised  or  ad-  for  improve- 
vanced  by  a  tenant  for  life  for  effecting  improvements  (p.  56),  "®°^"  secured 
resembles  a  rent-charge,  and  is  recoverable  by  means  of  the 
remedies  given  by  the  Conveyancing  and  Law  of  Property  Act, 
1881  (c.  41),  8.  44,  for  recovery  of  rent-charges,  and  not  other- 
wise.    It  has  priority  over  mortgages  and  incumbrances  affect- 
ing the  land,  with  certain  exceptions.     It  is  personal  estate, 
and  is  assignable  (Act  of  1864  (c.  114),  ss.  59-65  ;  Act  of  1899 
(c.  46),  s.  3). 

Chargres  under  Copyhold  Act. — A  rent-charge  created  Compensation 
under  the  Copyhold  Act,  1894  (c.  46),  by  way  of  compensation  chbement  Ac 
for  enfranchisement  of  copyhold  land  (pp.  26,  27),  is  recoverable  secured  by.    ' 
by  the  remedies  given  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  for  the  recovery  of  rent-charges  generally  (p.  239), 
and  has  priority  over  other  incumbrances,  except  tithe  rent- 
charge,  &c.    It  is  redeemable  by  the  owner  of  the  land,  under 
conditions  specified  in  the  Act  (ss.  27-31).     The  Act  also 
authorises  charges  of  the  enfranchised  land  with  compensation 
money  or  expenses  paid  for  enfranchisement,  and  charges  of 
the  manor,  or  lands,  &c.,  held  therewith,  with  the  lord's  ex- 
penses.    Such  charges  are  to  be  made  by  way  of  mortgage,  or 
by  certificate  of  charge  under  the  Act  (ss.  36-41 ;  see  pt.  3,  ch.  5). 

Chargres  under  the  A^cnltural  HoldingrB  (Engfland)  Acts,  Coats  of 
1883  and  1900. — Under  these  Acts,  a  landlord  may  be  entitled  improvements 

to  a  charge  upon  the  land,  in  respect  of  improvements  effected  ■®^'^^  ^y- 
thereon  (p.  76).  The  amount  secured  by  such  charge  is  repay- 
able, with  such  interest,  and  by  such  instalments,  and  the 
charge  is  to  be  given  effect  to  in  such  manner,  as  the  Board 
of  Agriculture,  by  the  order  of  which  the  charge  is  created, 
thinks  fit  (Act  of  1883,  c.  61,  ss.  29-32;  Act  of  1900,  c.  50, 
s.  8;  see  pt  3,  ch.  5). 

Chargres  for  Redeemed  Land-tax. — Under  the  Finance  Redemption 
Act,  1896  (c  28),  ss.  32,  33,  an  owner  of  land  who  redeems  the  money  secured 
land-tax  charged  thereon,  by  payment  of  a  capital  sum,  accord-  ^* 
ing  to  the  provisions  of  the  Act,  may  have  a  charge  upon  the 
land  for  that  sum,  with  interest  equal  to  the  amount  of  the 
land-tax  redeemed;  and  such  charge,  if  duly  registered,  will 
have  priority  over  all  other  charges  and  incumbrances  on  the 
land  (pt.  3,  ch.  5). 

Ohargres  for  Estate  Duty. — A  person,  having  a  limited  Where 
interest  in  any  property,  who  pays  the  estate  duty  under  the  *^lo^®^' 
Finance  Act,  1894  (c.  30),  in  respect  thereof,  is  entitled  to  the 
like  charge  on  the  property  as  if  it  had  been  mortgaged  to  him 
for  the  amount  of  the  duty  (s.  9  (6);  see  p.  221,  pt.  3,  ch.  5). 
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I'nder  Land  Registration  of  Land  CharsreB. — By  the  Land  Charges  Re- 
^u""^*  ftid  PStration  and  Searches  Act,  1888  (e.  51,  ss.  10,  12, 13),  it  is 
$ir»rohM  Act,  provided  that  a  land  charge  created  after  the  commencement 
IHHH.  of  the  Act  (Ist  January  1889)  shall  be  void  as  against  a  pur- 

chaser for  value  (r)  of  the  land  charged  therewith,  unless  and 
until  such  land  charge  is  registered  in  a  register  of  land  charges 
established  by  the  Act,  and  kept  at  the  Office  of  Land  Registry ; 
and  that,  after  the  expiration  of  one  year  from  the  first  assignment 
inter  vivos  after  the  commencement  of  the  Act,  of  a  land  charge 
created  before  that  time,  it  shall  not  be  recoverable  as  against 
a  purchaser  for  value  of  the  land  charged  therewith,  unless  it 
is  registered  as  above  mentioned.  A  land  charge,  as  defined  in 
the  Act,  is  money  charged,  otherwise  than  by  deed,  upon  land, 
under  any  statute,  for  securing  to  a  person  money  spent,  or 
costs,  &c.,  incurred,  by  him  under  such  statute,  or  advances  by 
him  for  repayment  of  moneys  spent,  or  costs,  &c.,  incurred,  by 
another  person  under  authority  of  a  statnte,  and  a  charge 
under  the  Land  Drainage  Act,  1861,  or  under  s.  29  of  the 
Agricultural  Holdings  (England)  Act,  1883 ;  but  not  a  rate 
or  scot  (s.  4). — A  charge  on  land  which  is  not  created  on 
application  for  that  purpose  by  a  person  entitled  thereto,  but 
is  imposed  by  statute  irrespective  of  the  wish  of  any  owner  of 
the  premises  charged,  e,g,,  a  charge  under  an  act  of  parliament 
for  expenses  incurred  by  a  local  authority,  is  not  a  land  charge 
within  the  Act  (s). 


(r)  As  to  the  meaning  of  purchaser  for  value  in  this  Act,  see  ante,  p.  217. 
(i)  J2.  y.  Vice-RegiMlTar  of  Land  JiegUtry,  24  Q.  B.  D.  178,  59  L.  J.  Q.  B.  113. 


CHAPTER  V. 

RIGHTS  OF  COMMON  AND  OTHER  PROFITS  A  PRENDRE. 

Definition. — Common,  or  right  of  common,  is  the  name  given  Right  of 
to  the  right  that  a  person  may  have  of  taking  some  part  of  the  common, 
natural  produce  or  substance  of  another's  land,  or  of  taking 
game  thereon,  or  of  fishing  in  another's  waters,  in  common  with 
the  owner  of  the  land  or  waters,  or  in  common  with  him  and 
other  persons  (a).    It  belongs  to  the  class  of  rights  of  taking 
natural  produce  or  profits  from  the  lands  of  others,  which  are  Prqfit«  a 
known  as  profits  a  prendre.  Prendre. 

Varieties  of  Coninion. — Rights  of  common  comprise —  Different 
common  of  pasture,  the  right  of  feeding  beasts  on  another's  ^*"^*' 
land  (the  most  usual  of  these  rights) ;  common  of  turbary,  the 
right  of  cutting  turf  on  another's  land;  common  of  estovers, 
the  right  of  cutting  wood  on  another's  land,  for  domestic  and 
agricultural  purposes;  common  of  piscary,  the  right  of  fishing 
in  another's  waters ;  common  of  faldage,  the  right  of  folding 
sheep  on  another's  land ;  to  which  may  be  added  the  digging 
for  coals  or  other  minerals,  gravel,  sand,  &c.,  in  another's  land, 
when  not  accompanied  by  any  right  of  ownership  in  the  land 
itself ;  and  the  right  of  preserving,  taking,  and  destroying  game 
on  another's  land  (b). 

A  right  of  common  over  land  may  exist  either  as  an  append-  Annexed  to 
age  to  the  ownership  of  other  land,  or  as  a  merely  personal  J>^ne'«*»»p  «f 
right ;  that  is,  independently  of  the  ownership  of  any  land,  gr^' 
A  right  of  common  annexed  to  the  ownership  of  land  is  called 
either  common  appendant,  or  common  appurtenant,  according 
to  the  mode  in  which  the  right  arises  or  is  acquired.    A  merely 
personal  right  of  common  is  called  common  in  gross. 

Creation — Common  Appendant, — Bights  of  common  of  one  Moden  of. 
description  only,  namely,  common  of  pasture,  may  be  annexed 
by  law  to  the  ownership  of  land,  independently  of  any  act  of 
a  person  or  special  manorial  custom  to  which  the  acquisition 

(a)  Go.  Litt.  122  a ;  2  Rolle,  Abr.  267  ;  2  Bl.  Comm.  32  ;  Bnrton,  §  1132. 
(6)  Co.  Litt.  122  a ;  2  Bl.  Comm.  34 ;  Burton,  §§  1156,  1157. 
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Common 
appendant. 


Common 
appurtenant. 


(irrant. 


Frescriptioxi. 
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Manorial 
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Common  pwr 
cause  de 
victrhoge. 

Common  of 
shack. 


of  the  right  may  be  referred.  It  is  to  rights  of  common  thus 
annexed  to  land  that  the  term  appendant  is  applied  (c).  The 
tenants  of  manorial  freeholds,  i.e.,  lands  of  freehold  tenure  held 
of  a  lord  of  a  manor,  have,  as  appendant  to  their  lands,  the 
right  of  pasturing  on  the  wastes  of  the  manor  such  of  their 
cattle  as  are  necessary  for  the  ploughing  or  manuring  of  their 
lands,  viz.,  horses,  kine,  and  sheep^which  are  hence  called 
commonable  beasts (rf).  This  right,  therefore,  is  appendant  only 
to  arable  land ;  though  it  may  be  claimed,  by  usage,  in  respect 
of  land  partly  built  upon  or  converted  into  pasture — it  being 
presumed,  in  such  case,  that  all  the  land  was  originally 
arable  (e). 

Common  Appurtenant, — In  order  that  a  right  of  common 
may  be  appurtenant  to  land,  it  tnust  be  beneficial  to,  and  con- 
nected with  the  enjoyment  of,  that  land(/).  Such  a  right 
may  be  acquired  either  by  express  grant,  or  by  prescription, 
or,  in  certain  cases,  by  local  custom. 

A  right  of  common  over  land  may  be  granted  for  an  interest 
similar  in  duration  to  an  estate  in  fee  simple  or  any  less 
estate ;  and  where  the  grant  is  made  to  the  owner  of  land  in 
such  terms  as  to  show  that  the  right  is  to  be  enjoyed  by  the 
owners  and  occupiers  for  the  time  being  of  such  land,  it  will 
be  appurtenant  thereto,  if  it  fulfils  the  condition  of  appurten- 
ancy  above  mentioned. 

Prescription,  or  acquisition  by  long  usage,  is  considered 
hereafter,  in  treating  of  the  transfer  of  rights  of  property  (pt. 
3,  ch.  8,  8.  2). 

Bights  of  common  may  be  appurtenant  to  copyhold  lands 
by  special  custom,  so  as  to  be  enjoyed  by  all  the  copyhold 
tenants  within  the  manor  {g).  So,  the  freehold  tenants  of 
two  adjoining  manors  may,  by  immemorial  usage,  have  the 
right  of  letting  their  cattle  range  over  the  wastes  of  both 
manors.  This  is  called  common  pur  cmise  de  vicinage,  '  by 
reason  of  vicinage.'  It  ia  limited,  as  regards  the  tenants  of 
each  manor,  to  the  number  of  cattle  their  own  waste  will 
maintain ;  and  it  may  be  put  an  end  to  by  the  inclosure 
of  either  waste  (A).     Another  right,  resembling  the  last,  but 


(c)  Elton,  Commons,  14,  21,  22. 

{d)  Co.  Litt.  122  a;  2  BI.  Comm.  33 ;  Bnrton,  §  1133;  Tyrringham'$  Case, 
Rep.  pt.  4,  36  a,  L.  C.  R.  P.  700;  BenneU  v.  Jteeve,  Willes  227. 

{€)  Roll.  Abr.  397,  E.  28,  29;  Tyrrinffham's  Case,  supra;  Baeon,  Abr., 
Commooa, 

•  (/)  Co.  Litt.  121  b,  122  a ;  Baiiey  v.  Stephens,  IS  C.  B.  N.  8.  91 ;  Aekrvyd  v. 
Stnitk,  10  C.  B.  164. 

(f/)  Elton,  Comtnons,  7,  ko. 

(A)  2  Bl.  Comm.  33 ;  Elton,  Commons,  70 ;  Williams  on  Commons,  183 ; 
Jones  ▼.  Jiobin,  10  Q.  B.  681 ;  Cammissumers  of  Sewers  ▼.  Olasse,  L.  R.  19  £q. 
134,  44  L.  J.  Cb.  129,  31  L.  T.  49^, 
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sometiines  distinguished  as  eommon  of  shack,  is  the  right, 
which  exists  in  some  places,  of  the  different  owners  of  plots 
of  arable  land  lying  together  and  forming  one  field,  to  put 
their  cattle,  after  harvest,  to  feed  promiscuously  in  that  field. 
It  is  limited,  as  regards  each  owner,  to  the  number  of  cattle 
his  own  plot  would  support  (^). 

With  the  exception  of  rights  of  common  enjoyed  by  the  No  common 
tenants  of  a  manor,  as  above,  and  such  rights  as  common  of  ^rh°r*'°™8^° 
shack,  a  right  of  common  cannot  be  claimed  by  an  indefinite 
number  of  persons  not  incorporated,  as  the  inhabitants  of  a 
parish,  by  virtue  of  a  local  custom ;  unless  the  right  has  been 
conferred  upon  them  by  grant  from  the  Crown  (which  implies 
incorporation  for  the  purposes  of  the  grant),  or  by  act  of 
parliament ;  for,  in  general,  such  a  cusiom  would  be  unreason- 
able, as  tending  to  the  destruction  of  that  which  is  its  subject- 
matter,  and  is  therefore  void  (y). 

Common  of  pasture  appurtenant  may  be  claimed  in  respect  Extent  of 
of  any  land,  whether  arable  or  not  (i),  and  may  extend  to  common  of 
beasts  that  are  not  strictly  commonable,  as  swine,  goats,  and  appilrtenant. 
geese  (i).     It  is  restricted  by  law,  however  (in  the  absence  oi, 
any  usage  or  grant  to  the   contrary),    to   cattle  levant  and 
couchant  on  the  land  to  which  the  common  is  annexed ;  that 
is,  to  such  number  as  the  land  can  maintain  by  its  produce 
through  the  winter  or  season  in  which  they  are  excluded  from 
the  benefit  of  the  common.     An  unlimited  right  of  common 
(called  common  sans  nombre,  or  'without  stint')  cannot  be 
claimed  as  appurtenant  to  land — ^unless,  perhaps,  by  express 
grant  (m). 

Common  in  Gross. — A  right  of  common  of  any  description  Grant  or 
may  be  acquired  as  common  in  gross,  either  by  express  grant  prescription. 
(sup,  p.  250),  or  by  prescription  at  common  law  (pt.  3,  ch.  8, 
s.  2)  (n). — A  grant  of  land  with  a  reservation  of  a  profit  d, 
prendre  is  construed  as  a  re-grant  of  the  profit  by  the  grantee 
of  the  land;  and  such  a  reservation  may  be  made  in  favour 
either  of  the  grantor,  or  of  some  other  person  [nn). 

(t)  Elton,  Commons,  30 ;  WiUiams  on  Commons,  68  ;  Sir  Miles  Corhet^s  Case^ 
Rep.  pt.  7,  5  a  ;  Cheeseman  v.  ffardkam,  1  B.  &;  Aid.  706. 

( i)  Gatevxird's  Caae^  fiep.  pt.  6,  59  b ;  Baylis  v.  Tyssen  Amhwstf  6  Ch.  D. 
6(!(',  16  L.  J.  Ch.  718,  37  L.  T.  493 ;  WiUingale  v.  MaiUand,  L.  R.  8  Eq.  103,  36 
L.  J.  Ch.  64,  15  W.  R.  83  ;  Chilton  v.  Corporation  of  London,  7  Ch.  D.  735,  47 
L.  J.  Ch.  433,  38  L.  T.  498 ;  Lord  Riven  v.  Adams,  3  Ex.  D.  361,  48  L.  J.  Ex. 
47,  39  L.  T.  39 ;  Tilbury  v.  SUca,  46  Ch.  D.  98,  63  L.  T.  141  j  Mayor  of  Saltash 
V.  Goodman,  7  App.  Cas.  633,  43  L.  T.  464. 

(it)  Saoheverm  ▼.  Porter^  Cro.  Car.  482. 

{I)  Co.  Litt.  122  a  ;  Burton,  §  1135. 

(m)  Bnrton,  §§  1135-1139 ;  ScJtoUs  v.  Hargreaves,  6  T.  R.  46 ;  Benson  v.  Chester, 
8  T.  R.  396. 

(n)  Elton,  Commons,  15,  77 ;  WiUiams  on  Commons,  184. 

(wn)  Wickham  v.  Hawker,  7  M.  ^  W.  63 ;  Ihihe  ef  Sutherland  T.  ffeathcotet 
1892, 1  Ch.  475,  61  L.  J.  Ch.  248,  66  L,  T.  210. 
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THE  LAW  OF  PROPERTY  IN  LAND. 

Use  and  Eixjoyment. — A  person  entitled  to  a  right  of  com- 
mon has  all  such  incidental  rights  of  entry  upon,  and  use  of,  the 
land  as  are  necessary  for  the  enjoyment  of  the  right ;  and  he  may 
remove  fences  or  other  obstructions,  which  prevent  such  enjoy- 
ment {oy  But  he  may  not  meddle  with  the  soil,  where  (as  in 
common  of  pasture)  he  has  no  interest  in  it;  and  therefore, 
unless  authorised  by  custom,  he  may  not  make  a  ditch  on  the 
land  to  let  oflf  the  water,  or  destroy  or  drive  off  rabbits,  or  fill 
up  their  burrows  {p). 

Since  the  wastes  of  a  manor  belong  to  the  lord  of  the  manor, 
subject  to  the  commoners'  rights,  the  lord  may,  in  general, 
do  any  acts  of  ownership  thereon,  not  destructive  of  those 
rights  {q). 

Alienation. — On  an  alienation  of  land,  whether  inter  vivos 
or  by  will,  all  commons  appendant  or  appurtenant  to  it  will 
pass  with  it,  although  they  be  not  referred  to  in  the  instrument 
of  transfer,  either  expressly  or  in  general  terms — that  is,  as 
appurtenances  to  the  land  (r).  On  an  alienation  of  part  of 
the  land,  such  rights  of  common  may  be  apportioned  between 
the  different  parts  (s) ;  but  they  will  not  pass  with  the  part 
alienated,  unless  expressly  granted  {t\  Common  appendant 
cannot  be  alienated  separately  from  the  land  to  which  it  is 
annexed ;  nor  can  common  appurtenant,  unless  it  be  common 
of  pasture  for  a  fixed  number  of  beasts.  But  rights  of  com- 
mon in  gross  are  in  all  cases  alienable,  to  the  same  extent  as 
estates  in  land  (w). — Rights  of  common  in  gross  are  'land*  within 
the  Settled  Land  Acts,  1882  to  1890  (Act  of  1882,  s.  2  (10))  (t;). 

Formerly,  on  an  alienation  inter  vivos  of  land,  the  descrip- 
tion of  the  land  in  the  instrument  of  conveyance  was  usually 
followed  by  'general  words';  these  being  a  comprehensive 
enumeration  of  the  various  rights  that  were,  or  might  be, 
annexed  to,  or  enjoyed  with,  the  ownership  of  the  land.  These 
words  were  introduced  chiefly  with  the  object  of  transferring 
such  rights  or  advantages  as  were,  in  fact,  enjoyed  with  the 

(o)  ArUU  V.  EUit,  7  B.  &  C.  346  ;  3  Graise,  t.  23,  s.  68. 

( p)  3  Cruise,  t.  23,  ss.  64,  66 ;  and  see  Ground  Game  Act,  1880  (c.  47),  s.  1 
(2). 

(9)  3  Craise,  t.  23,  s.  47 ;  LoiceUes  v.  Onslow,  2  Q.  B.  D.  433,  46  L.  J.  Q.  B. 
333,  36  L.  T.  459 ;  BaU  v.  Bynm,  4  Ch.  D.  667,  46  L.  J.  Ch.  297,  36  L.  T.  367  ; 
BabertKm  v.  Hartopp,  43  Ch.  D.  484,  59  L.  J.  Ch.  563,  62  L.  T.  685. 

(r)  2  RoU.  Abr.  60. 

(«)  Tyrringham'8  Gate,  Rep.  pt.  4.  36,  L.  G.  R.  P.  700;  WiUPa  Case,  Rep.  pt. 
8,  78  b ;  Williams  on  Commons,  183. 

(t)  Baring  v.  Abingdon  1892,  2  Ch.  374,  67  L.  T.  6. 

(u)  See  Cooke  on  Indosures,  64  ;  Elton,  Commons,  128. 

(r)  Be  RiveU^amac's  WUL,  30  Ch.  D.  136,  64  L.  J.  Ch.  1074,  53  L.  T.  81 ;  Re 
Earl  of  Aylesfard^s  Settled  Estates,  BI2,  Ch.  D.  162,  56  L.  J.  Ch.  623,  64  L.  T.  414. 
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land,  in  the  character  of  rights  of  common*  or  other  accessory 
rights,  but  which  were  not,  strictly,  appendant  or  appurtenant 
to  the  land,  and  therefore  would  not  pass  with  it  unless  ex- 
pressly transferred  (^^;),  Thus,  if  land  were  expressed  to  be 
granted  together  with  the  rights  of  common  *  used  or  enjoyed ' 
with  the  land,  these  words  would  revive,  and  pass  to  the 
grantee,  a  right  of  common  that  had  been  extinguished  by 
unity  of  ownership  of  the  land  granted  with  the  land  over 
which  the  right  of  common  had  existed  {infra) — a  right  which 
would  not  have  passed  by  a  mere  grant  of  the  land,  or  of  the 
land  with  its  appurtenances  {x). 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  Convey»nc!ng 
8.  6,  however,  a  conveyance  of  land,  buildings,  or  a  manor,  ^^^  ^^**^»  ^ 
made  since  the  31st  of  December  1881,  is  deemed  to  include,  wordi?'^* 
and  operates  to  convey,  the  various  rights  usually  comprised  in 
the  general  words,  so  far  as  a  contrary  intention  is  not  ex- 
pressed in  the  conveyance,  and  subject  to  its  terms  (y).    The 
general  words,  therefore,  are  not  now  usually  inserted  in  such   . 
conveyances. 

r 

/ 

Determination. — Bights  of  common  may  be  determined  or  Modes  of. 
extinguished  in  the  following  different  ways  {z), 

(i.)  A  right  of  common,  granted  for  an  interest  of  limited  (i)  Expiration 
duration,  expires  on  the  completion  of  the  period  of  its  dura-  j^^®^"^  "^ 
tion,  according  to  the  rules  applicable,  in  this  respect,  to  an 
estate  of  corresponding  extent  in  land. 

(ii.)  Unity  of  ownership  of  land  to  which  a  right  of  common  ("•)  ViAty  of 
is  annexed,  with  the  land  subject  to  the  right,  extinguishes  **^"«"^^P' 
the  right ;  provided  the  estates  in  both  lands  are  equal  in  ex- 
tent, and  the  unity  of  ownership  occurs  through  purchase  or 
other  act  of  a  party,  and  not  by  operation  of  law  merely.  But 
if  a  tenant  of  a  manor  purchases  a  part  only  of  land  over  which 
he  has  common  appendant,  his  right  over  the  rest  will  continue ; 
though,  on  a  purchase  of  a  part  of  land  subject  to  common 
appurtenant,  or  in  gross,  the  right  is  entirely  extinguished  (a). 

(iii.)  A  right  of  common  may  be  released  to  the  owner  of  (i"*)  Release, 
the  land  subject  to  the  right ;  and  a  release  of  part  of  the  land 
operates  as  a  release  of  the  whole  (&). 

(iv.)  Customary  rights  of  common,  annexed  to  land  of  copy-  (iv.)  Enfran- 

chtsement. 

(10)  See  authorities  referred  to,  pott^  p.  263,  note  {h), 

{x)  Elton,  Commons,  125, 126 ;  Brttdshato  v.  Eyre,  Cro.  Eliz.  670 ;  Clements  t. 
Lambert,  1  Taunt.  205 ;  Re  Peck  and  School  Board  far  London,  1893,  2  Ch.  315, 
62  L.  J.  Ch.  598,  68  L.  T.  847. 

iy)  See  farther  hereon,  poet,  p.  263. 

{z)  See  as  to  escheat,  post,  pt.  3,  ch.  11. 

(a)  Tyrringham'e  Case,  supra;  Elton,  Commons,  120,  123,  127;  Barton, 
§  1142. 

(b)  Elton,  Commons,  129 ;  Barton,  §  1142.  > 
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hold  tenure,  are  lost  by  enfranchisement,  at  common  law,  of 
the  copyhold;  though  not  by  enfranchisement  under  the 
Copyhold  Acts  (p.  27).  Such  rights,  when  annexed  to  manorial 
freeholds,  are  not  extinguished  by  release  of  the  seignory  to 
the  freeholder  (c). 

(v.)  Disuse  of  a  right  of  common,  showing  an  intention  to 
abandon  the  right>--as  where  land,  to  which  common  of  pasture 
is  appendant  or  appurtenant,  is  converted  into  building  ground 
and  covered  with  houses — will  extinguish  the  right.  But  a 
merely  temporary  disuse  will  not  have  this  effect  (d). 

(vi.)  A  right  of  common  over  part  of  the  waste  land  of  a 
manor  may  be  lost  through  an  encroachment  on  that  part  of 
the  waste;  for  where  a  person  has  taken  possession  of  the 
waste  without  title  to  it,  and  has  acquired  a  title'  to  it  under 
the  Statutes  of  Limitations  against  the  lord  of  the  manor,  as 
enclosed  land,  it  seems  that  rights  of  common  over  it  are 
extinguished  {e).  And  encroachments  made  by  a  lessee  of  land 
are  presumed,  if  they  adjoin  the  land,  to  be  made  for  the 
benefit  of  his  landlord  (/). 

(vu.)  An  inclosure,  legally  made,  of  land  subject  to  any 
right  of  common,  extinguishes  the  right,  as  regards  the  land 
inclosed.  An  inclosure  may  be  made  by  agreement  between 
the  owner  of  land  and  all  persons  having  rights  of  common 
tdver  it ;  or  under  statutory  powers. 

By  the  Statute  of  Merton,  1265  (c.  4),  and  subsequent 
statutes  (g)t  the  lord  of  a  manor,  or  other  owner  of  the  waste 
land  of  a  manor,  is  enabled  to  *  approve,'  i.e.,  inclose,  such  part 
of  the  waste  as  he  thinks  fit,  as  against  persons  having  rights 
of  common  of  pasture  appendant  or  appurtenant  (though  not 
as  against  persons  having  common  of  pasture  in  gross)  over  the 
waste ;  provided  he  leave  sufficient  for  the  due  exercise  of  their 
rights  of  common.  By  the  Law  of  Commons  Amendment  Act, 
1893  (c.  57),  however,  the  consent  of  the  Board  of  Agriculture 
to  an  approvement  or  inclosure  under  the  preceding  statutes 
is  required. 

Under  the  Inclosure  Act,  1845  (c.  118),  and  subsequent 


{c)  Baring  v.  Ahingd<m,  Mcp.  note  (t). 

{d)  Moon  V,  Rawson,  3  B.  ft  C.  332 ;  Elton,  CommoDS,  130-137,  14A  et  ieq.; 
ef.  Can-  v.  Lambert,  L.  R.  1  Bx.  168,  35  L.  J.  Bz.  121,  14  L.  T.  256 ;  Warrick 
V.  Qttem's  College,  Oxford,  L.  R.  «  Cb.  App.  716»  25  li.  T.  254^  19  W.  R.  1098. 

(e)  Orea<^  ▼.  WUmot,  2  Tftant,  160  n. ;  Woolrych,  Gommoofl,  390;  Elton, 
Commons,  168  ;  and  see  the  Inclosore  Act,  1845  (c.  118),  ss.  60-52. 

(/)  Doe  (L  Lewis  v.  J&ei ,  6  Car.  k  P.  610 ;  Doe  d.  Dunraven  v.  WtUiamt,  7 
Car.  k  P.  332 ;  Earl  of  Litbume  v.  Datnet,  L.  R.  1  C.  P.  259,  35  L.  J.  C.  P.  193, 
18  L.  T.  795. 

« 

{g)  13  Edw.  1,  0.  46 ;  3  ft  4  Edw.  6,  c.  3 ;  the  Commons  Act,  1876  (c  56), 
8.  31. 
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Statutes  (A),  the  Board  of  Agriculture  may,  on  the  application 
of  one-third  in  value  of  the  persons  interested,  hold  a  local 
inquiry  into  the  expediency  of  inclosing  any  land  subject  to 
rights  of  common ;  and,  with  the  consent  of  twothirdsin  value 
of  the  persons  interested,  and  of  the  lord  of  the  manor  (if  the 
land  be  waste  of  a  manor),  may  make  an  inclosure  order  allot- 
ting the  land  among  the  parties  entitled,  and  report  to  Par- 
liament on  the  matter ;  and  thereupon  an  Act  may  be  passed 
authorising  the  inclosure,  which  is  then  made,  accordingly, 
under  the  superintendence  of  the  Board  (t). 

Lands  allotted  under  Inclosure  Acts  become  subject  to  the  Title  and 
same  title  and  tenure  as  the  lands  in  respect  of  which  ^^®  ^^J^/*' JT" 
allotment  is  made  (J)\  but  with  the  consent  of  the  party  °        *°  * 
entitled  and  the  lord  of  the  manor,  land  allotted  in  respect  of 
copyhold  land  may  be  declared  to  be  of  freehold  tenure  {k). 

Provision  has  also  been  made,  by  modern  statutes,  for  the  Inclosure  of 
inclosure  of  lands  held  in  common  fields,  whereby  each  of  the  common  fields, 
owners  may  acquire  a  portion  of  the  land  in  severalty,  freed 
from  all  rights  of  common  of  the  other  owners  (J), 


Other  Profits  h,  Prendre. — A  right  to  take  natuml  pro- Their  nature, 
duce  or  profits  of  another's  land,  exclusive  of  the  owner  of  ^''^^^^ 
the  land,  and  therefore  not  as  a  right  of  common,  may  be 
acquired  by  grant  (p.  250),  or  by  prescription  at  common  law 
(pt.  3,  ch.  8,  s.  2),  as  a  right  in  gross,  though  not,  it  seems,  as  a 
right  appurtenant  to  other  land  {m) ;  and  it  may  be  the  subject 
of  an  interest  similar  in  duration  to  an  estate  in  fee  simple  or 
any  less  estate,  and  transferable  accordingly  (n).    Instances  Instances, 
of  such  profits  are — the  exclusive  right  of  searching  for  and 
taking  minerals,  gravel,  sand,  &c.,  in  another's  land,  apart  from 


(A)  The  Inclosure  Acts,  1846  (c.  70),  1847  (o.  Ill),  1848  (o.  99),  1849  (c.  83), 
1851  (c.  63),  1852  (c.  79),  1864  (o.  97),  1857  (o.  31),  1859  (c.  43),  1868  (c.  89), 
1876  (c.  56).  The  last-mentioned  Act  also  contains  special  provisions  as  to 
suburban  commons,  i.e.,  such  as  are  within  six  miles  of  towns  having  not  less 
than  six  thousand  inhabitants.  The  foregoing  Acts  do  not  apply  to  Metro- 
politan commons,  «.«.,  such  as  are  situate  within  the  Metropolitan  Police 
District,  which  are  subject  to  special  regulations  under  the  Metropolitan 
Commons  Act,  1866  (c.  122),  and  subsequent  Acta. 

{%)  See  Cooke  on  Inclosures,  83-89. 

(i)  Sng.,  V.  k  P.  372. 

{Jc)  The  Inclosure  Act,  1847  (c.  Ill),  s.  6. 

{I)  The  Common  Fields  Exchange  Act,  1834  (o.  30);  the  Inclosure  Acts, 
1836  (c.  U.*)),  1840  (0.  31),  1845  (c.  118),  1846  (c.  70),  1847  (c.  Ill),  1848  (c.  99), 
1849  (o.  83),  1852  (c.  79),  1854  (c.  97),  1857  (c.  31). 

(m)  Co.  Litt.  122  a ;  Clayton  v.  Corby,  6  Q.  B.  415,  Wdcome  v.  Upton,  6  M.  & 
W.  636 ;  PaUey  v.  StephenSy  12  C.  B.  N.  S.  at  pp.  109,  111. 

(n)  Muthett  v.  ffill,  5  Blng.  N.  C.  694 ;  Welcome  v.  Upton,  8up. ;  and  see 
Wickham  v.  Hawker,  7  M.  &  W,  63. 
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any  interest  in  the  minerals,  &c.;  before  the  taking  (o) ;  the  right 
of  taking  all  trees  or  underwood  growing  on  another's  land^ 
apart  from  any  interest  in  the  soil  (p) ;  the  exclusive  pasture 
over,  or  vesture  or  herbage  of,  another's  land  (q) ;  the  exclusive 
right  of  taking  game  on  another's  land  (r) ;  a  '  several  fishery/ 
that  is,  the  exclusive  right  of  fishing  in  another's  waters  (s). 


(o)  Muskett  V.  JffUl,  sup, 

(p)  BarringtorCt  Case,  Rep.  pt.  8,  136  b;  Lifard's  Case,  Rep.  pt.  11,  46  b. 

(q)  Co.  Litt.  4  b,  122  a ;  Wdcome  v.  Upton,  sup, 

(r)  Bird  v.  Higginson,  6  A.  &  E.  821 ;  EwaH  v.  Graham,  7  H.  L«  C.  331 ; 
Hooper  v.  Clark,  L.  R.  2  Q.  B.  200,  36  L.  J.  Q.  B.  79. 

(«)  Go.  Litt.  4  b,  122  a ;  Maleomson  v.  G'Dea,  10  H.  L.  Cas.  593,  610 ;  Fitzgerald 
V.  Pirbank,  1897,  2  Ch.  96,  66  L.  J.  Ch.  529,  7tJ  L.  T.  584. 


CHAPTER  VL 

EASEMENTS 

Definition. — An  easement  may  be  defined  as  a  right  of  property  Easement 
enjoyed  by  a  person  as  accessory  to  the  ownership  of  land,  and  defined, 
for  its  convenience,  in  or  over  the  land  of  another  person,  by 
reason  whereof  the  latter  is  bound  to  permit  some  definite  use 
of  his  land  (not  involving  a  participation  in  the  soil  or  its 
produce),  or  to  refrain  from  some  particular  use  of  it  (a). 

Easements  resemble    rights  of    common    appendant  and  Servitudes 
appurtenant,  in  that  they  are  annexed  to  the  ownership  of  ^^'^^^^  ®"®" 
land  for  its  benefit.    They  are,  therefore,  sometimes  classed  ^^^  * 
with  such  rights  of  common,  under  the  name  of  servitudes ; 
a  term  borrowed  from  the  Boman  law,  in  which  both  kinds  of 
rights  formed  a  single  class  of  rights  of  property  (b).    In 
general,  however,  easements  are  regarded,  in  English  law,  as  a 
class  of  rights  distinct  from  rights  of  common;   the  chief 
ground  of  distinction  being,  that  the  former  are  not,  as  the 
latter  are,  rights  of  participation  in  the  soil  or  produce  of  land. 

Instances. — Easements  include  the  following  rights :  insUnoes  of 
rights  of  way  (whether  footpaths,  bridle  ways,  or  carriage  «**««»«"*•• 
roads)  over  the  lands  of  others ;  a  right  to  use  water  flowing 
in  a  defined  channel  through  or  from  another's  land,  or  to 
obstruct  the  flow  of  such  water,  or  to  pollute  it ;  a  right  to 
draw  water  from  a  well  on  another's  land ;  a  right  to  discharge 
a  stream  of  water,  or  drainage,  through  land,  or  to  discharge 
rain  water  upon  land,  from  a* spout  or  projecting  eaves;  a 
right  to  prevent  the  obstruction  of  access  of  light  to  a  building, 
by  erections  on  neighbouring  land;  a  right  to  support  for 
buildings,  by  neighbouring  soil  or  buildings;  a  right  to 
attach  a  sign-board  to  another's  house ;  a  right  to  carry  on  an 
offensive  trade.  The  foregoing  are  the  principal  instances  of 
easements ;  though  others  are  recognised  by  law  (e).     Bights 

(a)  Cy.  Goddard,  2. 

(6)  Qale,  1 ;  Inst.  Just.  il.  3. 

(e)  See  Gale,  19-22,  where  a  list  of  the  chief  easements  will  be  found ; 
DaUon  v.  Angua,  6  App.  Gas.  740,  60  L.  J.  Q.  B.  689,  44  L.  T,  844 ;  Lemaitre  v. 
DavU,  19  Ch.  D.  281,  51  L.  J.  Ch.  173,  46  L.  T.  407 ;  Moody  v.  Steggles,  12  Ch. 
D.  261,  48  L.  J.  Ch.  639,  41  L.  T.  25 ;  Simptwi  v.  Mayor  of  Oodmanohester,  1897 
A.  C.  696. 

B 
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of  this  class,  however,  are  limited  and  definite  in  extent.  A 
right  that  is  not  of  the  last  description,  and  which  therefore 
must  impose  an  unreasonable  burden  on  the  land  over  which 
it  is  claimed — as  a  right  to  prevent  the  owner  of  land  from 
erecting  buildings  that  will  obstruct  a  prospect  (/),  or  hinder 
the  access  of  light  to  open  ground  {if) — cannot  be  acquired  as  an 
easement  (A).  Upon  the, same  principle^  the  free  and  uninter- 
rupted passage  of  air  from  adjacent  land  cannot  be  claimed  as 
an  easement ;  although  it  be  required  for  a  particular  purpose, 
as  the  working  of  a  windmill,  or  the  service  of  the  chimneys 
of  a  building  {%):  But  the  passage  of  air  through  a  defined 
channel,  as  a  shaft  for  ventilating  a  cellar,  may  be  the  subject 
of  an  easement  (7). 

Not  annexed         RifirhtB  reeemblixifir  Easementfi  d^B^ng;^Jaah<&d^^-Ea8emervb8 
**n*T"*'*^   m  Oross. — These  are  rights  similar  in  extent  to  easements,  but 
not  enjoyed  as  accessory  to  the  ownership  of  land.     An  ease- 
ment in  gross,  moreover,  is  not  a  right  of  property  in  the  land 
Licence.         in  or  Over  which  it  is  enjoyed. .  The  right  exists  merely  as  the 
result  of  a  licence,  or  permission,  to  do  on  a  person's  land  an 
act  that,  without  such  .authority,  would  be  a  trespass — as  a 
licence  given  to  a  person  to  use  a  path  over  another's  land; 
and  it  differs  from  an  easement  in  that  it  is  not  alienable, 
and  may  be  determined  at  any  time,  by  revocation  of  the 
licence  {k),     A  grant  of  a  profit  d  prendre^  however,  imports  a 
licence  to  enter  upon  the  land  on  which  the  profit  is  to  be 
taken ;  and  this  licence  cannot  be  revoked,  so  as  to  defeat  the 
grant  (/). 
M*y  be  Rights  under  Bestrictive  Covenants. — As  has  been  seen,  a 

annexed  to  restriction  on  the  use  of  land  may  be  created  by  a  restrictive 
hmd!"  ^^  ^  covenant  entered  into  by  its  owner ;  and  such  a  restriction 
may  be  imposed  for  the  benefit  of  land  belonging  to  the 
covenantee  (pp.  40,  41).  Such  a  covenant,  in  a  lease  for  years, 
may  run  with  the  land  both  at  law  and  in  equity  (p.  82) :  but 
when  it  is  contained  in  a  conveyance  of  the  freehold,  the 

(/)  AldreiVa  Oate^  Rep.  pt.  9,  58  a;  AUomey-Oeneral  ▼.  Doughty,  2  Yes.  Sen. 
453. 

{g)  Potts  y.  Smith,  L.  R.  6  Eq.  311,  38  L.  J.  Cfa.  58. 

(A)  Keppdl  V.  Bailey,  2  Mj.  &  E.  517,  535 ;  Aekroyd  r.  Smith,  10  C.  R  164 ; 
ffill  V.  Tupper,  2  H.  &  C.  121 ;  Goddard,  28-30. 

[%)  Webb  V.  Bird,  10  C.  B.  N.  S.  268 ;  Bryant  v.  Lefever,  4  C.  P.  D  172,  48 
L.  J.  C.  P.  380,  40  L.  T.  579 ;  Harris  ▼.  Jk  Pinna,  33  Ch.  D.  238,  66  L.  J.  Ch. 
344;  see  Chastey  v.  AcHand,  1895,  2  Cb.  389,  64  L.  J.  Q.  B.  523,  72  L.  T.  845. 

U)  Hall  ▼.  Lichfidd  Brewery  Co.y  49  L.  J.  Cfa.  655;  Bass  v.  Gregory,  25  Q. 
B.  D.  481,  59  L.  J.  Q.  B.  574. 

{k)  Wood  ▼.  LeddbiUer,  13  M.  &  W.  838 ;  Aehroyd  ▼.  SmM,  10  C.  B.  164; 
Thorpe  ▼.  Brwi^fit,  L.  R.  8  Ch.  650. 

{I)  Wood  V.  Leadbitter,  sup. 


i  IJl>  . 


barSeti  imposed  by  th^  ^ovebattt  differs  from.au:  e^^mentinin 
that  th6  right  to  eiiforc^  the  covenant  is  upt  a  rightr.a'S6(^tipg 
the  pwnership  of  the  CQyena^tor'8  laud  s,%  law,vtta  iveiliias  iU 
equity,  and  whether  the  owner  of  the  land  Jiaa  notices 'of  it  Or 
not,  but  is  irierely  au  equitable  right,  enforceable  agAin^t  jthQ  ,  r.;.:.;;0 
covenantor  and  subsequent  owners  of  the  land»  who  acqiiir^iib  *' 
with  notice:  of  the  right,  or  by  voluntary,  conveyance.  ;  Mora- 
over,  restrictions  which,  on  account  of  their  extentl,  would  noti  ...  i.'.! 
be  valid. as  easements,  may  be  created  by  .CQveuant  (m). 

Incidents  of  QUmership, — Rights   to   which   tb.^/ owner  of  Bxi»t  by  virtue 
land  is  entitled,  merely : by  .virtue  of,  and  as  incident.to,;hiQo' ownership, 
ownership,  as  against  the  owner  or  owners   of  neighbouring 
land,  are  to  be  distinguished  from   easements.     Such   rights 
^-which,   as    opposed    to    easements,  are    sometini0s   called 
natural   right's  of  property — arise  *  from   the  duty;  to  whicli^ 
all  persons  are  subject,  of  abstaining^  in  the  exercise  of  their 
rights,   from   interference   with   the   rights   of    others.  -^  The      .'    ^.v,  :; 
right  to  the  support  of  the  surface  of  land,'  by  adjacent  or 
subjacent  land  belonging  to  a  different  owner;  and  the  right* 
of   the  owner  of  land,  through  which  a  stream  flows  in*'  d 
natural  course,  to  use  the  water-  in  iany  way — provided  he  does/ 
not  prejudicially  affect  the  similar  rights  of  other  riparian 
owners — are  instances  of  su(Jh  rights -of  property  (w).  ' 

PvMic  Rights. — 'Easements  are  rights  enjoyed  by  particular  EaBemente  '  [^ 
persons,  and,  as  such,  are   to  bte  distinguished    from   public  distinguiBVed . 
rights  of  a  simtilar  kind;  as  the  right  of  the  public  generaliy  ^^' 
to  use  highways  (whether  carriage  roads  or  footways),  navi^ 
gable  rivers,  &c. ;  or  the  right  of  the  inhabitants  of  a  certain 
parish  to  use,  by  virtue  of  custom,  a^  footp^Eith  over  a  particular 
field  (o).  : 

'  ■  .•     » 

Meaoiingrs  of  Terms. — Lands,  as  the  subjects  of  an  ease-  Dominant  and 
ment,  are  commonly  termed  the  dominant  tenement,  and  the  ^J[^'^"^*.  '  ' 
servient  tenement.     The  dominant  tenement  is  the  land  to  the  '  ^' 

ownership  of  which  the  easement  is  annexed ;  and  the  Servient 
tenement  is  the  land  on  which  the  burden  of  the  easement  i^ 
imposed. 

An  easement  is  said  to  be  aflSrmative,  when  it  entitles  the  Easements- 
owner  of  the  dominant  tenement  to  do'  some  act  upon  the  **^j*^^*'  ^^ 
servient  tenement ;  as  in  the  case  of  a  right  of  wriy.     It  is-  *         * 
called  negative,  when  it  merely  imposes  on  the  owner  of  the 

(m)  See  per  MelUsb,   L.  J.,  in  LeecK  v.  Schtoeder,  L.  R.  9  Ch.  App.  463, 
•  474-475,  43  L.  J.  Ch.  487,  22  W.  R.  633;  BryafU  v.  Lefevtr,  4  C.  P.   D.  at 
p.  177.  ,    ^. 

(fi)  See  Goddard,  3.  .      ' 

(o)  Gk>ddard,  10-12,  24 ;  Baurhe  v.  Davit,  44  Ch.  D.  110,  62  L.  T.  34,  38  W.  R. 
167. 
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servient  tenement  the  duty  of  abstaining  from  using  it  in  a 
particular  manner ;  as,  not  to  obstruct  the  access  of  light  to 
the  dominant  tenement.    Again,  an  easement,  the  enjoyment 
of  which  continues  independently  of  the  act  of  any  person — 
ContinaooB,     as  a  right  to  light — is  said  to  be  continuous ;  while  if  it  can 
or  disooQ.       only  be  enjoyed  through,  and  by  means  of,  the  act  of  a  person 
Apparent  or    — ^^  *  right  of  way — it  is  called  discontinuous.     And  an  ease- 
non-apparent.  ment  is  said  to  be  apparent,  where  there  are  external  signs  of 
its  existence — as  a  right  to  light  for  a  window;   and  non- 
apparent,  where  there  are  no  such  external  signs — as  a  right 
to  discharge  water  through  an  undei*ground  drain  (p). 

Modes  of«  Creation. — Easements  are  created — (i.)  by  express  grant ; 

or  (ii.)  by  impUed  grant ;  or  (iiL)  by  prescription. 

How  made.  (i.)  Express  Grant. — An  easement  may  be  granted  either 

inter  vivos  or  by  will;  and  for  an  interest  similar,  as  to  its 
duration,  to  any  of  the  several  estates  in  land.     The  grant 
must  be  so  expressed  as  to  annex  the  right  to  the  ownership 
of  the  dominant  tenement ;  as,  otherwise,  it  may  be  construed 
as  a  licence  merely  (q). 
Reservation  of     If,  in  an  instrument  by  which  an  estate  in  land  is  con- 
easement        veyed  iiiter  vivos,  an  easement  is  expressed  to  be  reserved  to 
a8  grant  ^      ^^®  grantor  of  the  land,  this  reservation  operates  as  a  grant 
of  a  newly  created  easement  by  the  grantee  of  the  land  to 
the  grantor  (r). 

(ii.)  Implied  Grant. — On  the  alienation  of  an  estate  in  land, 
a  grant  is  implied,  in  certain  cases,  of  one  or  more  easements 
over  other  land  of  the  grantor,  as  accessory  to  the  land  that  is 
the  subject  of  the  alienation. 
On  severance  Thus,  where  the  owner  of  a  tenement  severs  it,  by  dis- 
of  a  tenement,  posing  of  part  of  it — as,  by  the  grant  of  one  of  two  adjoining 
houses,  or  of  a  portion  of  a  single  plot  of  land,  or  of  a  house 
built  on  part  of  a  plot  of  land — the  grant  of  the  disposed  of 
part  of  the  tenement  is  accompanied  by  an  implied  grant  of 
such  continuous  and  apparent  easements,  over  the  part  of  the 
tenement  retained  by  the  grantor,  as  are  necessary  for  the  en- 
joyment of  the  part  disposed  of,  and  have,  in  fact,  been  used 
for  that  purpose  by  the  grantor,  as  if  they  were  actual  ease- 
ments.    A  person,  of  course,  cannot  have  an  easement  over  his 

ip)  Gale,  21. 

{q)  Ooddard,  123.    See  judgment  in   Wood  v.  Leadfntter,  13  M.  k  W.  at  p. 
845. 

(r)  Ooddard,  146.    See  Duhe  of  Sutherland  ▼.  ffecUhcote,  ante,  p.  251,  note 
(fin) ;  Bymer  v.  Mcllro^,  1897,  1  Ch.  528,  66  L.  J.  Ch.  336.  76  L.  T.  115. 
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own  land  (s) ;  nevertheless,  he  may  so  use  one  part  of  his  land, 
that  an  advantage  similar  to  an  easement  is/ in  fact,  enjoyed  as 
incident  to  another  part  of  it ;  and  such  advantage  may  pass 
by  implied  grant,  as  an  easement,  according  to  the  above  rule. 
Thus,  if  A.,  being  the  owner  of  a  house  the  windows  of  which 
overlook  adjoining  ground,  and  being  also  owner  of  that  ground, 
grants  the  house  alone  to  B.,  without  expressly  reserving  the 
right  to  obstruct  the  access  of  light  to  the  house,  he  impliedly 
grants  to  B.  an  easement  of  access  of  light  to  the  windows  of 
the  house,  over  the  ground — this  being  a  continuous  and 
apparent  easement,  and  a  benefit  previously  enjoyed,  and 
necessary  for  the  use  of  the  house.  Consequently,  neither 
A.,  nor  any  person  claiming  under  him  (whether  as  purchaser 
of  the  ground  or  otherwise),  can  so  build  on  the  ground  as  to 
obstruct  the  access  of  light  to  B.'s  windows  (^).  And  the  same 
rule  applies,  where  the  owner  of  a  house  and  adjoining  land 
grants  the  house  to  one  purchaser,  and  the  land  to  another  . 
purchaser,  at  the  same  time;  that  is,  the  purchaser  of  the 
land  cannot  so  build  as  to  obstruct  the  access  of  light  to  the 
house  (u).  On  the  same  principle,  a  grant  has  been  implied  of 
support  for  buildings  on  land  granted  for  building  purposes,  by 
the  grantor's  adjoining  land  (v) ;  to  the  continued  enjoyment  by 
the  grantee  of  land,  of  a  flow  of  water  in  an  artificial  water- 
course, from  adjoining  land  of  the  grantor's  (w) ;  to  the  use  by 
the  grantee  of  land,  of  a  way  over  the  grantor's  adjoining 
land  (x). 

Again,  on  a  grant  of  land,  a  grant  is  implied  of  any  ease-  Easement  of 
ment,  over  other  land  of  the  grantor,  that  is  strictly  necessary  n^oeetity. 
for  the  enjoyment  of  the  land  granted,  as  accessory  thereto. 
Thus,  in  the  case  of  a  grant  of  a  piece  of  land,  access  to  which 
can  be  obtained  only  by  passing  over  other  land  of  the  grantor, 
a  grant  is  implied  of  a  right  of  way  over  the  grantor's  land  to 
the  land  granted,  as  accessory  to  the  ownership  of  the  latter  (y) ; 

(s)  A  rule  expressed  in  the  Roman  law  by  the  maxim  ^nuUi  res  swi  tervit* t 
Dig.  Yiii.  2,  26. 

it)  Palmer  v.  PUtoher,  1  Lev.  122 ;  Sury  v.  Pigot^  Poph.  166,  L.  C.  R.  P.  732  ; 
CwjUU  ▼.  Gorham,  Moo.  k  Malk.  3% ;  Wkeddan  r.  Burrows,  12  Ch.  D.  31,  48 
L.  J.  Ch.  863,  41  L.  T.  327 ;  PusseU  v.  Watts,  25  Gb.  D.  559,  10  App.  Gas.  590, 
53  L.  T.  876 ;  ef,  Birmingham,  Dudley,  and  District  Banking  Co,  v.  Jioss,  38  Ch. 
D.  295,  57  L.  J.  Ch.  601,  59  L.  T.  609;  Myers  v.  CaUerson,  43  Ch.  D.  470,  59 
L.  J.  Ch.  315,  62  L.  T.  205 ;  PhiUips  v.  Low,  1892,  1  Ch.  47,  61  L.  J.  Ch.  44,  66 
L.  T.  552  (rule  applied  to  devise  by  will). 

(u)  Swansborough  v.  Coventry,  9  Bing.  305  ;  Allen  v.  Taylor,  16  Ch.  D.  355, 50 
L.  J.  Ch.  178 ;  cf,  BeddingUm  v.  AOu,  35  Ch.  D.  317,  66  L.  T.  514. 

{v)  Righy  v.  BewneU,  21  Ch.  D.  639,  81  W.  R.  222. 

(w)  WaMs  V.  Kelson,  L.  R.  6  Cb.  166,  40  L.  J.  Ch.  126,  24  L.  T.  209. 

(x)  Brown  v.  Alabaster,  37  Gb.  D.  490,  57  L.  J.  Ch.  255,  58  L.  T.  265. 

{y)  1  Wms.  Sannd.  323 ;  Cla/rh  v.  Cogge,  Cro.  Jac.  170 ;  Corporation  of  London 
V.  Rigas,  13  Ch.  D.  798,  49  L.  J.  Ch.  297,  42  L.  T.  680;  Serffv.  Acton  Local 
Board,  31  Ch.  D.  679,  66  L.  J.  Ch.  669,  54  L.  T.  379. 
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t)ie  j^atbr,  however,  having  the  right  to  select -the  particular 
way,  where  there  are  more  ways  than  one  available  for  the 
piUrpose(2;).  So,  al8o»  where  minerals  which  have  been  granted 
separately  from  the  land  under  which  they  lie,  cannot  be  gained 
otherwise  than  through  the  land,  a  right  to  come  upon  the 
land,  and  do  such  acts  as  are  necessary  for  the  gaining  of  the 
minerals,  is  implied,  as  an  easement  annexed  to  the  grant  of 
the  minerals  (a). — And,  on  a  grant  of  land,  a  reservation  to 
the  grantor  (taking  effect  as  a  grant  from  the  grantee  of  the 
land)  may  be  implied,  of  an  easement  that  is  strictly  necessary 
iter  the  enjoyment  of  other  land  (i),  or  minerals,  retained  by 
the  grantor ;  as,  a  right  of  way  to  land  of  his,  which  is  wholly 
Surrounded  by  the  land  granted  by  him  (c) ;  or  a  right  to  come 
tt{>on  the  land  granted,  to  gain  minerals  thereunder,  which  are 
ttot  included  in  the  grant  ((2). 

Prescription,  '  (iii.)  Prescription. — ^Easements  may  be  acquired  by  pre- 
scription, or  long  usage.  This  mode  of  acquisition  is  con- 
fitidered  hereafter,  in  treating  of  the  transfer  of  rights  of 
property  (p.  426). 


Extent  of. 


■i.,  >    . 


Rapaire. 


.Use  and  EAJoyment. — An  easement  may,  in  .general,  be 
used  in  such  manner  as  is  necessary  for  its  most  commodious 
(Enjoyment;  but  it  m^y  not  be  so  used  as  to  increase  the 
biirden  imposed  on  the  servient  tenement.  Thus,  if  a  person 
.^  hds  a  right  of  way. over  land,  to  a. particular  place,  he  may 
,  hot  go  beyond  that  place,  or  divert  the  way(«).  But  except 
for  the  purpose  of  preventing  the  imposition  of  such  an  ad- 
ditional burden,  the  owner  of  the  servient  tenement  mav  not 
do  anything  to  obstruct  the  enjoyment  of  the  easement  (/). 

The  owner  of  the  servient  tenement  is  not  bound  to  do 
repairf^  necessary  for  the  enjoyment  of  the  easement.  The 
owner  of  the  dominant  tenement  is  entitled  to  do  such  re- 
pairs; and  where  the  enjoyment  of  the  easement  is  had  by 
means  of  an  artificial  work  (as  a  drain),  he  is  liable  for  any 


'   (ie)  BoiUM  y.  BoUon,  11  Gh.  D.  968,  48  L.  J.  Ch.  467,  40  L.  T.  582. 

■    (a>  £<irl  of  Cardigan  r.  Armitagt,  2  B.  &  C.  197 ;  Rogers  v.  Tw^,  1  H.  &  N. 

706:  ' 

(5)  See  Union  Lighterage  Co,  v.  London  Gracing  Dock  Co.,  1902,  2  Gb.  557,  71 
Li  J.  Gh..791,  87  L.  T.  381. 

(0)  Pinnington  v.  OaUand,  9  Ex.  1 ;  Davies  v.  Sear,  L.  R.  7  Eq.  427,  38  L.  J. 
Gh.  545,  20  L.  T.  56;  Corporation  of  London  v.  Riggi,  «t»/>ra,  note.(y). 

(<f)  See.  cased  cited  tupra,  note  (a) ;  .Sowbotham  v.  WHton^'S  H.  L.  G.  348. 
360.  ,      . 

(«)  See  Lawton  v.  Ward,  1  IA.,BAym.  75^;  Senhoute  r.  CHriiiian,AT:K  fifip. 

(/)  See  TapUng  v.  /onet,  11  H^  L*  Ca«.  290;  iVwown  v.  'PeJuUr.^lJ  Ch.'  D. 
43.  52  L.  T.  9,  33  W.  R.  243.  ;0V  .  L  ...;..:      v 
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dam&ge  to 'the  servient  tenement,  arising  tr'om  neglect  to 
repAir(5f). 

-•■■,. 

Alienation. — An  easement  cannot  be  alienated  apart  from  Mode  of. 
the  dominant  tenement  (A)u  On  alienation  of  the  dominant 
tenement,  all  easements  annexed  to  it  pass  with  it,  although 
they  be  not  expressly  mentioned,  or  referred  to,  as  included 
in  the  transfer  (t).  And  if  the  dominant  tenement  be  alien- 
ated in  portions,  to  dififerent  grantees,  or  only  a  portion  of  it 
be  aliemiied,.  the  owner  of  each  part  will  be  entitled  to  the 
enjoyment  of  any  easement  that  was  annexed  to  the  whole 
tenement ;  unless  the  burden  imposed  on  the  servient  tene-  ">  ■■ 
ment  will  ibereby  be  increased  (J). 

The  use  of  general  words  in  conveyances  of  land,  and  the  EfF«otof 
provision  of  the  Conveyancing  and  Law  of  Property  Act,  1831  general  word*, 
(c.  41),  s.  6,  under  which  the  insertion  of  general  words  in  con-  acMSSi!' "^'^ 
veyances  of  land,  buildings,  or  manors,  since  the  31st  December  hereon. 
1881,  is  now  usually  unnecessary,  have  already  been  mentioned 
(p.  253).     The  general  words  formerly  employed  (A),  and  also  - 
the  above  statutory  provision  (Z),  will  pass  a  right  or  advantnge 
usually  enjoyed  with  the  land  conveyed,  and  reseinbling  an 
easement  thereto — as,  a  pathway  commonly  used  for  access  to 
the  land  conveyed,  and  existing  over  other  land  belonging  to 
the  same  owner. 

Determination. — An  easement  may  determine,  or  be  ex-  Modes  of. 

tinguished,  in  any  of  the  following  ways:  

. .    (i.)  By  the  completion  of  the  period  for   which  it  was  (>•)  Expiration 
granted — ^where  it  has  been  granted  for  an  interest  of  limited  diiSttira  ^^ 
duration.  i 

(ii.)  By  express  release  of  the  easement  by  the  owner  of  the  W  Release, 
dominant  tenement,  to  the  owner  of  the  servient  tenement  (m). 

(iii.)  By  abandonment  of  the  easement;  that  is,  non-user  of  (iii.) Abandon- 
the  right,  under  circumstances  evincing  an  intention  not  to  ™®°*' 

.   ig)  Gale,  pt.  4,  oh.  1 ;  Pon^fret  v.  Rioroft,  1  Wms.  Saund.  321. 

(A)  Goddard,  360. 

(i)  Gale,  75. 

{j)  Codling  v.  Johnson,  9  B.  &  C.  933. 

ik)  As  to  which. see  Thotiwm  v,  Wat€fiow,  L.  R.  6  Sq.  36,  37  L.  J«  Cb.  495, 
18  L.  T.  545 ;  Lcmgley  v.  Hammond,  L.  R,  3  Ex,  161,  37  L.  J.  Ex.  118,  18  L.  T. 
868 ;  iToy  v.  Oxley,  L.  R.  10  Q.  B.  860,  44  L.  J.  Q.  B.  210,  33  L.  T.  164 ;  Bark- 
shire  v.  Orubb,  18  Gh.  D.  616,  50  L.  J.  Ch.  731,  29  W.  R.  929 ;  Thomas  y.  Oipm, 
20  Q.  B.  D.  225.  57  L.  J.  Q.  B.  198,  58  L.  T..  162 ;  Jioe  ▼.  Siddons,  22  Q.  B.  D. 
224,  60  L.  T.  345,  37  W.  R  228. 

(/)  As  to  which  see  Broamfidd  v.  Williams,  1897,  1  Ch.  602,  66  L.  J.  Ch.  305, 
76  L.  T.  243 ;  Qaioke  v.  ChajmuM,  1903,  1  Ch.  659,  72  L.  J.  Cb.  373,  51  W.  R. 
462 ;  InUrMUvmal  Tea  Stores  v.  Uohl>s,  1903,  2  Ch.  165,  Tl  L.  J.  Ch.  542,  dis- 
tlnguishlDg  Burrows  v.  iMng,  1901,  2  Ch.  502,  70  L.  J.  Ch.  607. 

(m)  Goddard,  537 ;  Gale,  482.  An  Act  of  Parliament  may  have  the  effect 
of  a  release— «.^.,  the  General  Inclosure  Act  (41  Geo.  III.,  c.  109),  s.  8. 
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resume  the  enjoyment  of  it ;  for,  in  such  case,  a  release  of  the 
easement  is  impliecL    But  mere  non-user,  although  for  a  long 
period  of  time,  unaccompanied  hy  circumstances  from  which  a 
release  can  be  implied,  will  not  extinguish  an  easement     Thus, 
the  pulling  down  or  alteration  of  a  building,  to  which  an  ease- 
ment of  light  is  appurtenant,  may  show  an  intention    to 
abandon  the  easement ;  but  if  a  building  is  pulled  down  for 
the  purpose  of  re-building,  the  easement  will   remain  ap- 
purtenant to  the  new  building  erected  on  the  site,  to  the 
extent  to  which  that  building  is  capable  of  receiving  the  light, 
or  part  of  it,  in  the  same  position  as  before  (n). 
(iv.)  Unity  of        (iv.)  By  the  union  of  the  dominant  and  servient  tenements 
ownership.      [^  ^jj^  game  owner ;  in  which  case,  if  the  estates  in  the  two 
tenements  are  co-extensive,  the  easement  is  merged  in  the 
ownership    (o);   but  if  the  estates  are  not  co-extensive  (as 
where  one  is  in  fee,  and  the  other  for  life  or  for  years) 
the  easement    is    merely    suspended    during    the    unity  of 
ownership  (p). 
(v.)  Cesgation        (v.)  By  cessation  of  the  purpose  for  which  the  easement  was 
of  purpose,      enjoyed — or  a  change  of  such  purpose,  whereby  an  additional 
burden  is  imposed  on  the  servient  tenement ;  as  where  a  water- 
course has  been  granted  for  the  supply  of  a  canal,  and  the 
canal  is  afterwards  converted  into  a  railway  ;  or  where  a  way 
has  been  granted,  to  be  used  as  a  way  to  a  cottage,  and  the 
cottage  is  afterwards  converted  into  a  tanyard  (q). 
(vi.)  Cessation        (vi.)  By  cessation  of  the  necessity  for  the  easement,  in  the 
of  necessity.    Q^se  of  an  easement  of  necessity ;  as  where  A.,  having  a  way  of 
necessity  to  his  land,  afterwards  obtains  a  way  to  the  land  over 
other  land  acquired  by  him  (r). 
(vii.)  Act  of  (vii.)  By  an  act  done  by  the  servient  owner,  with  the 

servient         consent  of  the  dominant  owner,  which  of  necessity  prevents 

owner,  domin-  - 1,  •  x     i?  ^i_  j.  /  \ 

ant  owner       ^"®  enjoyment  of  the  easement  («). 

consenting*       _ 

(n)  Ooddard,  537-645 ;  JL  v.  CharUy,  12  Q.  B.  515 ;  Taxiing  v.  Jones,  11  H. 
L.  C.  290 ;  SeoU  v.  Pape,  31  Ch.  D.  554,  56  L.  J.  Ch.  426,  54  L.  T.  399 ;  Oreen- 
wood  V.  HonMty,  33  Ch.  D.  471,  65  L.  J.  Ch.  917,  55  L.  T.  135;  Pendaa-vu.  v. 
Monro,  1892,  1  Ch.  611,  61  L.  J.  Ch.  494. 

(o)  Gale,  486. 

(p)  ThomoM  T.  Thomaa,  2  C.  M.  &  R.  34. 

iq)  National  OuaranUed  Manure  Oo.  ▼.  Donald^  4  H.  &  N.  8 ;  per  Parke,  B., 
in  Mewning  v.  Bumet,  8  Ex.  187. 

(r)  ffolmet  v.  Ooring,  2  Bing.  76. 

(s)  LiggvM  v.  Ingt^  7  Bing.  682. 


PAKT  III. 

TRANSFER  OF  RIGHTS   OF  PROPERTY  IN 

LAND. 


The  consideration  of  the  various  rights  of  property  in  land,  in  Sabject  of  the 
the  preceding  parts,  has  not  included  the  discussion  of  the  law  pr©««nt  !»rt, 
regulating  the  transfer  of  those  rights.  This  branch  of  the 
subject  is  treated  separately  in  the  present  part,  to  avoid 
repetition  in  the  foregoing  statement  of  the  rights  of  property 
in  land;  since  those  rights  are  regulated,  to  a  considerable 
extent,  as  regards  their  transfer,  by  the  same  rules  of  law. 


CHAPTER  I. 
NATURE  AND  MODES  OF  TRANSFER. 

Definition.— Every  transfer  of  a  right  of  property  consists  of  Transfer  of 
one  or  more  facts  or  events,  on  the  occurrence  of  which  the  "K^^  ^'^ 
right,  by  provision  of  law,  passes  from  some  person  or  persons  SSned.^ 
in  whom  it  was  previously  vested  (either  as  a  separate  right,  or 
as  included  in  some  other  right  or  interest),  and  is  acquired  by 
some  other  person  or  persons.     And  every  acquisition  of  a 
right  of  property,  or  its  loss  by  any  means — other  than  its 
expiration  on  the  completion  of  the  period  of  its  existence,  or 
its  merger  in  another  right  (p.  106) — takes  place  by  transfer 
of  the  right  (a). 

Modes  of  Transfer. — A  fact  which  constitutes,  or  forms  By  act  of  a 
part  of,  a  transfer  of  a  right  of  property  may  be  either  an  act  P^^y  or  by 
done  by  a  person  with  the  intention  of  effecting  the  transfer,  J'P^'**'^"  ®' 
or  an  event  which  takes  effect  as  a  transfer  by  mere  operation 

(a)  Acqaisition  by  oommon  occiipaocy  was  formerly  an  exception  to  this 
rule.    As  to  common  occupancy  and  its  aboUtion,  see  ante,  p.  59. 


266 


THE  LAW  OF  PROPERTY   IN   LAND. 


Act  of  party : 


Alienation. 


of  law — that  is,  independently  of  the  will  of  any  person. 
Hence,  transfers  of  rights  of  property  are  distinguished  as 
being  either  transfers  by  act  of  a  party,  or  transfers  by 
operation  of  law. 

In  the  case  of  a  transfer  by  act  of  a  party,  the  right  is 
*  Purchase.'  sometimes  said  to  be  acquired  by  purchase;  whether  the 
occasion  of  the  transfer  be  a  sale,  or  not  (&).  The  term 
alienation,  also,  is  commonly  used  ^  meaning,  in  a  general 
sense,  any  transfer  by.act  of  a  party.  In  this  work  the  term, 
wh^n  used  without  qualification,  denotes  the  voluntary  transfer 
of  a  right  of  property,  by  the  act  of  a  person  in  whom  the 
right,  or  the  power  of  transferring  it,  resided;  and  trainsfers 
effected  by  acts  of  the  Legislature,  or  of  legal  tribunals,  or 
other  public  authorities,  are  distinguished  as  extraordinary 
modes  of  alienation. 

Transfers  of  rights  of  property  by  operation  of  law  comprise 
successions  on  intestacy,  and  (subject  to  restrictions  imposed 
by  modern  statutiBs)  through  marriage ;  also,  acquisitions 
through  the  operation  of  the  law  of  -  bankruptcy,  and  the 
Statutes  of  Limitations ;  and  prescription,  forfeiture,  and 
escheat.  :  s  ' 


TransftJi-8  by 
operation  of 


Arrangement  of  Topics. — In  the  succeeding  chapters  of 
this -part,  transfers  of  rights  of  property  -  (c) -are  considered 
as  follows: — First,  alienation,  which  is  discussed  under  the 
three  heads  of  alienation  generally,  alienation  inter  vivos,  and 
alienation  by  will ;  secoqdlyiL6x;traDrdinary  modes  of  alienation ; 
and  thirdly,  the  several  modes  of  transfer  by  operation  of  law, 
in  the  order  in  which  they  are  stated  above. 


(6)  Co.  Litt.  by  Hargrave,  18  b,  note  (2).  Blackstooe  nses  the  term  *'pur- 
chaee  *'  in  a  wider  sense,  at*  denoting  every  mode  of  acquisition  4>ther  than 
sacoession  on  intestacy :  2  BL  Comm.  241. 

(«)  Otiier  than  transfers  nnder  the  Land  .Transfer  Acts,  1875  and  1897,  pf 
land  registered  under  those  Acts ;  as  to  which,  see  Ft.  v.  pp.  48P-499. 
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'  ALIENATION  GENEttALLy. 

BequiaiteB. — For  the  effectual  transfer  of  a  right  of  property  Valid  aiiena- 
in  land,  by  alienation,  it  is  necessary — (1)  that  the  parties  *^*^"»  ^^**. 
freely  consent  to  the  transfer ;  (2)  that  the  alienor  have  such  a  '*®^**^'y 
title  as  enables  him  to. make  the  transfer;  (3)  that  the  aliena- 
tion be  valid,  as  regards  its  object  or  purpose ;  (4)  that  it  be 
made  in  a  proper  form;  (5)  that  each  party  be  personally 
capable,  in  a  legal  sense,  of  taking  part  in  the  transaction. 

Of  these  requisites,  the  first,  second,  and  third  form  the 
subject  of  the  present  chapter.  The  fourth  is  dealt  .with  in 
the  following  two  chapters.  The  fifth  will  be  considered 
hereafter  (Part  IV.),  in  treating  of  legal  capacity,  generally,  as 
regards  rights  of  property  iii  lahd. 


Sect.  L — Consent  of  the  Parties. 

Presumption  of  Coxiseiiit. — Disolaimer.— Ip  t^e  absence  of  Consent  pre- 
evidence  to  the  contrary,  an  alienation  is  presumed  to  have  •»»™^«i  uniew 
been  made  with  the  fre6  consent  of  ^oth  alienor  and  alienee  (a),  ^"wn!^^ 
But  the  contrary  may  be  shown  (with  the  effect  of  invalidating 
the  alienation)  by  proof  that  either  party  wa^in  error  as  to 
the  real  nature  of  the  transaction — as,  where  I^e  has  executed 
a  deed  which  he  was  told,  and  believed,  was  a  deed  of  another 
kind  (8) — or  that  his  consent  was  procured  by  meaus  of  frnydu- 
lent  misrepresentation,  duress  or  coercioji,  or  other   undue 
influence  (c). 

Moreover,  ah  alienation  that  has  been'  n^ade  without  the  Duciaimer. 
previous  consent  of  the  alienee,  and  has  not  been  subsequently 
ratified  by  him,  either  expressly  or  impliedly,  may  b^  dis- 

J  .      •    »  '  ' 

-  ^  ■  »^  ■        ■  ■  ■■        ■!       I  »  *  I  ■  ^  .pil      I        ^  11  l.^i-  ■  I  ■  ■  »  ■■  ■  ■  ^  ■       ^.^-l.  ,      .  ■  -^ . 

(a)  4  Graise,  t.  32,  o.  1,  as.  ^,  26 ;  Thmm^tm  vJ  Z^cmjA,  "2  Vent.  198,  201", 
7cnMUQ9»  %  JTVciM?*  3  B.:^:AlfI.  31 ;  JCdnot  y^  H^foMdm,  L.  R.  2.  H.  L.  296,  36  L. 
J.  C.  P.  313,  16  L.  T.  800. 

(6)  ThanfugKgooi'%  Cat,  Rep.  pt..2,  9.a;  Pa^^.  ManhoU,  28  01^.  D.265; 
see  PoUock,  Contracts,  c.  9 ;  LeaRe,'  Contracts, 'p£  1,  c.  6.'  *"' 

'  (o)  Sise  I'olfock.^bonii'icis,  cc.  10, 12 ;  Leakel  Contra ct'sj'c'  6 ;  HugyAenin  v. 
Battley,  14  Yes.  273;  S.  C^-and  notes  UieM^V  I  ^.  C-  ^,  lATl  -*  :  \'   •  .  ) 
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claimed  by  him.  This  disclaimer  makes  the  alienation  void 
ah  initio,  as  regards  anj  interest  intended  to  be  thereby  con- 
ferred on  the  party  disclaiming ;  but  where  a  grant  is  to  two  or 
more,  as  joint  tenants — as  in  the  case  of  a  conveyance  to  per- 
sons as  trustees — ^the  disclaimer  of  one  or  some  of  them  only» 
will  vest  the  whole  interest  in  the  other  or  others  [d).  And 
where  a  disclaiming  alienee  was  intended  to  hold  the  pro- 
perty upon  certain  trusts,  the  property  remaining  in  the  settlor 
by  reason  of  the  disclaimer  will  be  held  by  him  subject  to  the 
trusts  {dd).  A  disclaimer  is  usually  (though  perhaps  not 
necessarily)  made  by  deed  {ey 


Sect.  II. — Title  of  the  Alienor. 

Meaning  of  Definition. — By  the  title  of  the  alienor  is  meant  the  fact 

*  title.'  or  event,  or  series  of  facts  or  events,  by  virtue  of  which  he  is 

invested  with  a  legal  right  to  dispose  of  the  subject  of  the 

alienation  in  the  manner  intended  (/)• 

On  sale  or  BifiThts  of  Alienee  as  to  Title. — On  an  alienation  by  v^ay 

mortgage.  of  gift,  whether  inter  vivos  or  by  will,  the  alienee  is  not,  in 
general,  entitled  to  any  evidence  of  the  alienor's  title,  or  to 
any  indemnity,  or  other  security,  against  defects  in  the  title. 
But  where  the  alienation  is  made  in  pursuance  of  a  contract 
for  a  sale,  or  mortgage  {g),  the  alienee  may,  unless  it  has 
been  otherwise  agreed,  require  the  alienor  to  prove,  before  the 
alienation  is  completed,  that  he  has  a  good  (or,  as  it  is  some- 
times called,  'marketable')  title  to  the  estate  or  interest 
which  is  the  subject  of  the  alienation  (A).  And,  in  general, 
the  alienee  is  also  entitled,  in  such  case,  to  covenants  on  the 
part  of  the  alienor,  or  other  persons  interested,  as  to  the  validity 
of  the  title.  And  he  may  also  be  entitled  to  have  the  docu- 
ments of  title  to  the  estate  or  interest  delivered  to  him.  The 
extent  of  his  rights  under  each  of  these  heads,  so  far  as  the 
contract  is  '  open  ' — that  is,  does  not  expressly  limit  the  rights 
and  obligations  of  the  parties  thereunder — and  the  effects  of 
restrictions  of  the  alienee's  rights  by  the  express  terms  of  the 
contract,  are  next  considered. 

((£)  4  Crnise,  t.  32,  o.  27,  ra.  1-5 ;  2  Prest.  Abstr.  226  ;  Twonaon  v.  Tiekdi,  3 
B.  ft  Aid.  31 ;  Peaoock  ▼.  Ea$llamd,  L.  R.  10  Eq.  17,  39  L.  J.  Ch.  534,  22  L.  T. 
706.    See  as  to  disclaimer  of  a  power,  ante,  p.  182. 

{dd)  MaUott  v.  WUton,  1903,  2  Cb.  494,  72  L.  J.  Cb.  664,  89  L.  T.  522. 

(f)  Sbep.  Toncb.  285;  Lewin,  210-212. 

(/)  See  Co.  Litt  346  b ;  2  Bl.  Comm.  195. 

iff)  For  tbe  law  on  tbis  point  as  between  lessor  and  lessee,  see  poit,  p.  275. 

(A)  Sag.,  V.  k  P.  337,  387 ;  Burton,  §§  158a,  1589. 
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Proof  of  the  Alienor^  Title. — The  alienor  must  show,  and  How  title  is  tq 
prove  by  legal  evidence,  all  dealings  with,  or  devolutions  of,  the  ^  P^vcd. 
subject-matter  of  alienation,  during  a  certain  period  preceding 
the  intended  alienation ;  and  it  must  appear  thereby  that  he  is 
able  to  make  the  intended  transfer  (i).  For  this  purpose,  he 
must  furnish  the  alienee  with  an  abstract  in  writing  of  all 
muniments  of  title  and  facts  relating  to  such  dealings  and 
devolutions ;  and  must  produce  to  him^  for  comparison  with  the 
abstract,  the  original  documents  and  other  evidences  of  title ; 
or  proper  secondary  evidence  of  any  Tdocumento  of  title  that  are 
proved  to  have  been  mislaid  or  destroyed  (/),  or  which  are 
documents  of  record  (k).  The  expenses  incurred  by  the  alienor  Expensei*  of 
in  these  proceedings — ^including  expenses  incurred  in  the  making  P*"^'  ^^  **'^**" 
of  documents  that  are  essential  for  the  completion  of  the  title 
(2),  and  in  procuring  abstracts  of  documents  that  are  not  in  the 
alienor's  possession  (m) — are  borne  by  the  alienor  himself,  unless 
it  has  been  otherwise  agreed ;  except  that,  under  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (c.  41),  s.  3  (6)  (9),  in 
the  case  of  a  sale,  the  expenses  of  the  production  and 
inspection  of,  and  of  copies  or  abstracts  of,  or  extracts  from, 
documents  not  in  the  vendor's  possession,  and  of  procuring 
evidences  and  information  that  are  not  in  his  possession,  and  of 
searches,  &c.,  for  the  same,  are  borne  by  the  purchaser,  unless 
the  contract  of  sale  otherwise  provides  (n), — The  same  Act  also 
provides  that,  on  a  sale  in  lots,  a  purchaser  of  two  or  more  lots, 
held  under  the  same  title,  shall  not  have  a  right  (as  he  previously 
had)  to  more  than  one  abstract  of  the  common  title,  except  at 
his  own  expense  (s.  3  (7)  ). 

Modern  enactments  have,  in  some  respects,  facilitated  the  Enactment^M 
proof  of  title,  on  sale  of  land.  The  Vendor  and  Purchaser  Act,  ^^f  "^^  **' 
1874  (c.  78),  s.  2,  provides  that,  subject  to  any  stipulation  to  the 
contrary  in  the  contract,  statements  and  description  of  facts, 
matters,  and  parties,  in  deeds,  instruments,  statutes,  or  statu- 
tory declarations,  which  are  twenty  years  old  at  the  date  of  the 
contract,  shall,  unless  proved  to  be  inaccurate,  be  sufficient 
evidence  of  the  truth  of  such  facts,  &c.  It  has  been  held  that, 
under  this  enactment,  a  recital  of  title  to  land,  e.g,  seisin  in  fee 
simple,  in  a  deed  twenty  years  old,  may  render  unnecessary 

(»)  See  1  Dart,  V.  k  P.  c.  8,  s,  2  ;  Sng^  V.  k  P.  16. 

(J)  1  Dart,  V.  &  P.  150;  ife  Halifax  Commercial  Banking  Co,  r.   Wood,  79 
L.  T.  586,  47  W.  R.  194 ;  HaH  v.  IfaH,  1  Hare,  1;  Bryant  v.  Bask,  4  Rubs.  1. 

(k)  Sag.,  V.  k  P.  448. 

(;>  Be  Moody  and  rates'  Contract,  30  Ch.  D.  344,  54  L.  J.  Ch.  886,  53  L.  T. 
845. 

(m)  Be  Johnson  and  Tustin,  30  Ch.  D.  42,  54  L.  J.  Ch.  43,  889,  53  L.  T.  281. 

(n)  See  Be  Willett  and  ArgenH,  W.  N.  1889,  p.  66 ;  i2f  Stuart  and  divant  and 
Seadon's  Contract,  18%,  2  Ch.  328,  65  L.  J.  Ch.  576,  74  L.  T.  450. 
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,.;  ,  .  -  tjhe  prodpctiioasol  any  earlier  title,  on  a  subsequent  sale  of  the 
^  .  !  land  under  ai^.open.  contract  (o);  but  the  correctness  of  this 
decision  has  been  doubted.— The  Conveyancing  and  Law  of 
Property,  Act,  1881  (a  41),  s.  3  (4)  (5)  (9),  provides  that,  so  far 
as  a  contrary  intention  is  not  expressed  in  the  contract  of  sale, 
a  purchaser  pf  .land  held  by  lease  or  underlease  is  to  assume, 
\inless  the  contrary,  appears,  that  the  lease,  or  the  underlease 
and  every  superior  lease,  were  duly  granted ;  and,  on  production 
of  the  ireceipt  for  the  re^nt  last  due  thereunder  before  the 
completion  of  the  purchase,  th^t  all  covenants  and  provisipna 
of  the  lease,  or  underlease,  hav^'  been  performed  and  observed  up 
to  the  date  of  completioti  of  the  purchase. ;  and  (wheyie  the  land  is 
held  by  underlease)  that  the  rent  due  lender  every  superior  leaaej 
and  all  its  covenants  and  pirovisioiis,  have  been  paid,:  performed^ 
and  observed,  up  to  that  date  (p).  Prior  to  this  enactment, 
evidence  of  these  matters  might  be  required  by  a  purchaser  of 
an  interest  created  by  lease,  in  the  absence  of  stipulation  to  the 
contrary. 
Searchei  in  ;  The  proof  of  title  pn  alienation  does  not  depend  entirely 
^"^!ri^  on  the  evidence  furnished  by  the  alienor.     By  means  of  searches 

^^  "■  in  public  registers  (^),  it  may  be  ascertained  whether  the  title 
is  affected  by  certain,  matters,  namely,  deeds  bearing  estates 
tail  (p.  46);  judgment  or  Crown  debts  (pp.  217,  218);  certain 
rent-charges  (p.  238) ;  land  chaises  (p.  248) ;  certain  convey-^ 
ances  by  married  women  (p.  447);  bankruptcies  (p.  431);  lites 
pendsfUes,  i^e.,  pending  actions  concerning  the  subject  of  the 
alienation ;  or  deeds  of  arrangement. 
MAteipen-  With  regard  to  lites  pcTtdentes,  it.  may  be  mentioned  that^' 

t!r^*<**Jf"  "°^^^  ^^^  Judgments  Act,  1839  (c.  11),  s.  7,  and  the  i« 
Pendens  Act,  1867  (c.  47),  s.  2,  a.7t^  pendens  does  not  affect 
a  purchaser  or  mortgagee,  who  has  not  express  notice  thereof, 
unless  certain  particulars  of  the  pending  action  have  been 
entered  in  a  public  register,  now  kept  in  the  Office  of  Land 
Registry  (r);  and  the  registration,  to  be  binding,  must  be 
repeated  every  iSve  years.  Except  so  far  as  he  is  protected 
by  this  enactment,  the.  alienee  acquires  the  land  subject  ta 
the  result  of  any  action  respecting  it  that  may  be  pending, 
although  \^  have  no  notice  of  the  pendency  of  the  action  («). 

(o)  Botlmt,  V.  Lvndon  8.  Board,  7  Ch.  D.  766,  47  L.  J.  Ch.  461,  38  U  T.  277. 

ip)  See  Ite  Mffodhf  and  YaUs'  Oimtraot,  mp.  note(^);  Re  BigheUomd  bird^t 
Ominuit,  1902, 2  Ch.  214  ;  71  L.  J.  Gb.  508,  87  L.  T.  159. 

{f)  Under  the  ConTeyancinfc  Act,  1882  (c  39),  8.  2,  as  amended  by  tb'e 
Land  Charges  Acts,  1888  (c.  51),  8.  17,  and  1900  (c.  26);  s.  1,  an  official  search 
respecting  tb^se  nijatters  maj  be  had ;  and  a  certificate  of  the  resalt  of  such 
search  is  conclusive  in  favour  of  a  purchaser. 

(r)  Land  Charges  Act,'  1900  (c  26),  s.  1. 

{$)  3  Piest.  Abfltr.  364;  Price  v.  Price,  35  Ch.  D.  297,  56  L.  J.  Ch.  630,  65 

I*  T,  842. 
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;.A:  cle^d  of  arrangement  is  void'  as  against  a  purchaser  Registration 
of  any  land'ccHOiprised  in  the  deed,  unless  and  until  the  deed  ^^  ^**<^"  °^ 
is  .registered  in  a  register  of  deeds  of  arrangement  affecting  *"*°^®"*'"  ' 
land,  kept  at  the  Office  pf  Land  Registry  {t). 

^Vhere  the  subject  of  alienation  is  land  in  Middlesex — i-^-r  Register  of 
the  area  of  the  county  so  calledj, .  before  the  creation  of  the  land  in 
County  of  London  (w)— or  Yorkshire,  the  public  registers  of  ^'**^?!®^*'*** 
deeds,  conyeyances,  wills,  &c.,  relating  to,  or  binding,  land  in 
those  counties,  <3how  whether  the  title  is  affected  by  any  of 
such  matters,  of  which  the  alienee  has  not  otherwise  had  notice. 
Under  the  Middlesex  Registry  Act,  1708  (c.  20),  unless  a 
memorial  of  any  such  deed  or  conveyance  has  been  registered 
before  the  registration,  by  a  subsequent  purchaser  or  mortgagee, 
of  a  memorial  of  the  instrument  under  which  he  claims — or 
unless  a  memorial  of  any  such  will  be  registered  within  six 
months  after  the  death  of  the  testator  (except  in  certain  events 
mentioned  in  the  Act) — such  deed,  conveyance,  or  will  is  void 
as  against  the  subsequent  purchaser  or  mortgagee  of  the  land. 
But  copyhold  estates,  leases  at  rack-rent,  leases  not  exceeding 
twenty-one  years  and  accompanied  by  actual  possession  and 
occupation,  chambers  in  the  Inns  of  Court,  &c.,  and  land  within 
the  City  of  London,  are  respectively  excepted  from  the  provi- 
sions of  the  Act;  as  is  also  land  registered  under  the  Land 
Transfer  Acts,  1876  (c,  87),  and  1897  (c.  65)  {v)..  The  effect  of 
the  registration  has  been  restricted,  moreover,  by  judicial  de- 
6isionis,  under  which  an  unregieltered  instrument  affecting  land 
is  valid  as  against  a  subsequent  pfurchaser  or  mortgagee,  who 
has  notice  of  it  {w).  And,  under  the  Vendor  and  Purchaser 
Act,  1874  (o.  78),  s.  9,  a  registered  conveyance,  -  made  by  a 
person  claiming  under  a  will  that  has  not  been  registered 
within  the  prescribed  period,  takes  precedence  of  an  assurance, 
not  previously  registered,  from  the  testator's  heir-at-law.  On 
the  other  hand,  the  registration's  not  in  itself  notice;  and 
therefore,  a  purchaser  who  has  the  legal  estate  is  protected 
thereby  against  a  registered  equitable  interest  of  which  he  had 
Xio  notice,  by  searching  the  register  or  otherwise  (x). — Lands  in 

(<)  Land  Charges,  &c.,  Apt,  1888  (c.  51),  as.  7-9. 

(u)  See  Local  G^yernment  Act,  1888  (c.  41),  as.  96,  96.  The  Middlesex 
Aegistrj  waR  united  with  the  Office  of  Land  Registry  by  the  Land  Registry 
(Middlesex  Deeds),  Act,  1891  (c.  64).  That  Act  rendered  unnecessary  the 
registration  of  judgments  and  recognisances,  as  required  by  tlie  original  .    . 

Act,  in  the  Middlesex  Registry* 

(v)  Sag.,  V.  k  P.  732.    A  deed  of  enfranchisement  of  coprholds  requires  * 

registration  {JL  v.  Reyr,  of  Deeds  for  Middlesex^  21  Q.  B.  D.  556) ;  but  not  an 
order  of  adjudication  in  bankruptcy  ;  ColcoU  o/nd  Elvin*a  CorUraot,  1898,  2  Ch. 
460,  67  L.  J.  Ch.  653,  78  L.  T.  826. 

{to)  Le  Neve  v.  Le  Neve,  Amb.  436 ;  S.  C,  and  notes  thereto,  2  L.  C.  £q.  176. 

(x)  Sug.,  V.  &  P.  728. 
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Yorkshire  are  subject  to  a  similar  system  of  registration,  under 
the  Yorkshire  Registries  Act,  1884  (c.  54),  which  has  repealed 
statutes  of  Queen  Anne  relating  to  the  same  matter,  and  has 
made  new  provisions  on  the  subject.  Under  this  Act,  as 
amended  by  Acts  of  the  year  1885  (cc.  4, 26),  instruments  have 
priority  according  to  date  of  registration,  except  that  a  will 
registered  within  six  months  after  the  death  of  the  testator 
has  priority  according  to  the  date  of  his  death ;  and  this 
priority  is  not  lost  through  notice,  except  in  case  of  actual 
fraud. 

The  sale  of  land,  that  is  subject  to  an  incumbrance  affect- 
ing the  title,  is  facilitated  by  a  provision  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (c.  41),  under  which  the  land 
may  be  freed  from  the  incumbrance,  by  payment  of  money 
into  Court  to  meet  it  (s.  5)  (y). 

Formerly,  where  the  alienee  of  an  estate  in  land  had  a 
right  to  proof  of  the  alienor's  title,  he  might  investigate  it  for 
a  period  of  sixty  years  immediately  preceding  the  alienation, 
unless  a  different  period  was  stipulated  for  {z).  Hence,  on  sale 
of  a  leasehold  interest,  held  under  a  lease  which  had  been 
granted  within  the  then  preceding  sixty  years,  the  vendor  was 
bound,  in  the  absence  of  stipulation  to  the  contrary,  to  produce 
the  lessor's  title  from  the  commencement  of  the  sixty  years  to 
the  granting  of  his  lease,  as  well  as  his  own  title  under  the 
lease  (a). 

The  Vendor  and  Purchaser  Act,  1874  (c.  78),  has  substituted 
forty  years,  as  the  period  of  commencement  of  title  which  a 
purchaser  of  land  may  require,  in  the  place  of  sixty  years; 
subject  to  any  stipulation  to  the  contrary  in  the  contract  of 
sale  (s.  1).  The  same  Act  also  provided  that,  under  a  contract 
to  assign  a  term  of  years,  derived  out  of  either  a  freehold  or  a 
leasehold  estate,  the  intended  assign  should  not  be  entitled 
(unless  by  express  stipulation  in  the  contract)  to  call  for  the 
title  to  the  freehold  (s.  2) ;  but  it  did  not  preclude  inquiry,  in 
the  case  of  a  sale  by  an  under-lessee,  into  the  title  to  the 
leasehold  estate  out  of  which  the  underlease  was  derived. 
Under  the  Conveyancing  and  Law  of  Property  Act,  1881 
(c.  41),  s.  3,  however,  in  the  case  of  a  contract  to  sell  and 
assign  a  term  of  years  derived  out  of  a  leasehold  interest,  the 
intended  assignee  is  precluded  (unless  it  be  otherwise  agreed) 
from  calling  for  the  title  to  the  leasehold  reversion. 

The  Vendor  and  Purchaser  Act,  1874,  in  substituting  forty 
years  for  sixty  years  as  the  period  of  commencement  of  title, 

iy)  Mil/ord  Haven  JL  d:  S,  Co.  v.  MokoU,  28  Ch.  D.  402,  54  L.  J.  Ch.  567. 

{z)  Bug.,  y.  ft  P.  866  ;  Burton,  §  1596.    As  to  the  reason  for  requiring  this 
length  of  title,  see  Sug.,  Y.  ft  P.  ubi  tup. ;  1  Prest.  Abstr.  250. 

(a)  Sug.,  V.  ft  P.  367,  368 ;  1  Dart,  V.  ft  P.  331. 
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as  above  mentioned,  also  provided  that  earlier  title  than  forty 
years  might  be  required  in  cases  similar  to  those  in  which  earlier 
title  than  sixty  years  might  be  required  before  that  Act  (s.  1). 
The  following  are  the  cases  to  which  this  provision  applies. — 
The  full  period  of  title  to  an  advowsonis  one  hundred  years  (b). 
A  title  of  the  full  length  to  a  lay  interest  in  tithes  commences 
with  a  grant  from  the  Crown,  after  the  dissolution  of  the 
monasteries;  but  the  subsequent  title  need  not  be  shown, 
except  for  the  forty  years  preceding  the  alienation  (c). 
Similarly,  on  the  sale  of  a  term  of  years  created  more  than 
forty  years  before  the  date  of  the  sale,  or  on  a  grant  of  a 
lease  derived  out  of  such  a  term,  the  title  should  commence 
with  the  original  lease ;  and  the  subsequent  dealings  with  the 
term,  during  the  forty  years  preceding  the  contract,  should  be 
shown ;  but  dealings  with  the  term  before  that  time  may  be 
omitted  (d). 

The  Conveyancing  Act,  1881  (c.  41),  prohibits  a  purchaser  Conyeyanoing 
from  requiring  the  production,  or  any  abstract  or  copy,  of  a  -A.ct,  issi,  m 
document  of  earlier  date  than  the  time  prescribed  by  law,  or  ^^JJ^^^. 
stipulated,  for  commencement  of  the  title,  even  though  the  menoement  of 
same  creates  a  power  subsequently  exercised  by  an  instrument  ^i^^®- 
abstracted;  and  from  requiring  any  information,  or  making 
any  requisition,  objection,  or  inquiry  as  to  any  such  document, 
or  the  title  prior  to  that  time,  although  the  same  be  recited, 
covenanted  to  be  produced,  or  noticed;  and  it  also  provides 
that  the  purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  recitals,  in  abstracted  instruments,  of  any  document 
are  correct,  and  give  all  material  contents  of  such  document ; 
and  that  every  document  so  recited  was  duly  executed  by  all 
necessary  parties,  and  perfected.     It  makes  the  foregoing  pro- 
visions applicable,  however,  so  far  only  as  the  contrary  is  not 
expressed  in  the  contract  of  sale ;  and  provides  that  they  are 
not  to  be  construed  as  binding  the  purchaser  to  complete  his 
purchase,  where,  under  similar  stipulations  in  the  contract  of 
sale,  specific  performance  of  the  contract  would  not  be  en- 
forced against  him  (s.  3  (3)  (9)  (11)). 

According  to  judicial  decisions  on  stipulations  in  contracts  its  effect, 
of  sale  similar  to  the  provisions  of  the  foregoing  enactment,  it 
seems  that  these  provisions  would  not  prevent  a  purchaser 
from  objecting,  as  a  defence  to  an  action  for  specific  per- 
formance, that  the  document  with  which  the  title  commences, 
though  sufficiently  early  in  date,  is  not  a  good  root  of  title  (e) ; 

(6)  Sng.,  V.  k  p.  367. 

{e)  Ibid. 

{d)  SufT,,  y.  &  p.  370 ;  Frend  v.  Buckley,  L.  R.  5  Q.  B.  213,  39  L.  J.  Q.  B.  90, 
22  L.  T.  170 ;   WiUiams  v.  Spargo,  W.  N.  1893,  p.  100. 

(e)  Re  Marth  and  Earl  QranviOe,  24  Ch.  D.  11,  63  L.  J.  Ch.  81,  48  L.  T.  947 ; 
RtCoxwnd  Neve'i  CarUrad,  1891,  2  Ch.  109,  at  p.  118, 64  L.  T.  733, 39  W.  R.  412. 
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Knot  of  title. 


Title  to 

enfnnchiaed 

oopjfbold. 


Title  under 
order  of 
exchange. 


Pouenory 

title. 


or  thai  A^eiect  in  the  earlier  title  has  cpme  lo  the  purchas^r'a 
knowledge,  without  inquiry,  from  other  sources  (/),  or  appears 
from  the  title  produced ;  and  would  not  prevent  the  purchaser 
from  rescinding  the  contract,  if  the  vendor  knew  of  the  defect  (jg). 

A  document  is  a  good  root  of  title  wh^nit  apparently  deals 
with  the  entire  legal  and  equitable  interests  in  the  property 
which  is  the  subject  of  the  contract,  or  shows  that  the  title  to 
such  legal  and  equitable  interests  was  then  consistent  with  the 
subsequent  title  produced;  and  when,  also,  such  document  is 
not  dependent  for  its  validity  on  any  previous  instrument,  and, 
is  not  apparently  revocable  or  otherwise  defeasible.  A  will 
containing  a  devise  of  the  property  is  not  a  good  root  of  title, 
unless  there  be  evidence  of  the  testator's  ownership  at  the 
time  of  his  death ;  and  an  appointment  under  a  power  created 
by  an  earlier  instrument  not  produced,  and  a  voluntary  con- 
veyance, are  instances  of  instruments  that  are  not  good  roots 
of  title  (k). 

The  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41), 
s.  3  (2)  (9),  deprives  a  purchaser  of  enfranchised  copyholds  of 
the  right,  which  he  previously  had,  of  requiring  the  production 
of  the  title  of  the  lord  of  the  manor  to  the  freehold,  as  well  as 
the  copyhold  title,  unless  such  right  be  preserved  by  the  con- 
tract  of  sale  (i). 

On  a  sale  or  mortgage  of  land,  which  has  been  acquired  by 
virtue  of  an  order  for  exchange  of  lands,  made  under  the  In* 
closure  Act,  1845  (c.  118)  (p.  254),  the  title  thereto,  prior  to 
the  order,  need  not  be  produced.  Any  earlier  title  will  be  that 
of  the  land  given  in  exchange;  since  the  Act  transfers  the 
title  to  the  land  given  in  exchange  to  the  land  acquired  in 
exchange  (s.  147).  But  in  the  case  of  an  exchange  effected  by 
mutual  conveyances,  the  title  to  be  produced  will,  from  its 
commencement,  be  that  of  the  land  acquired  under  the 
exchange  (y). 

It  may  here  be  observed  that,  inasmuch  as  the  mere  posses* 
sion  of  land  gives  rise  to  a  presumption,  in  the  absence  of 
evidence  to  the  contrary,  that  the  possessor  has  an  estate  in 
fee  simple  in  the  land,  proof  of  long  uninterrupted  possession 
and  enjoyment  may  be  sufficient  evidence  of  tbe  alienor's 
title,  although  there  be  no  document  of  title  in  existence  (k). 

if)  Wadden  v.  Wolfe,  L.  R.  9  Q.  B.  616,  43  L.  J.  Q.  B.  139,  23  W.  R.  414,  1 
Dart,  V.  k  P.  169 ;  NoUingham  PaUni  Brick,  «fc«.,  Co,  v.  ButUr,  16  Q.  B.  D.  778. 

.    ig)  Pkiaips  V.  Caldeleugh,  L.  R.  4  Q.  B.  169,  38  L.  J.  Q.  B.  68,  20  L.  T.  Sa 
(h)  1  Dart,  V.  k  P.  338,  339 ;  Be  Marth  and  Earl  OranviUe,  iup.  note  (e). 
(t)  Be  Agg-QoArd/ner,  26  Ch.  D.  600,  63  L.  J.  Ch.  347,  49  L,  T.  804. 
(j)  As  to  the  law  on  this  point  prior  to  the  Real  Property  Act,  1845  (c.  106), 

see  1  Dart,  V.  &  P.  326.    As  to  title  to,  and  tenure  of,  land  aUotted  ander  an 

inclosure,  see  a/nte,  p.  265. 

{k)  2  Bl.  Ck)mm.  196 ;  OoUrdi  t.  WaOcine,  1  Bear.  361 ;  Sag.,  Y.  &  P.  438 ;  1 
Dart,  v.  &  P.  340. 
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AtA  h  titili^  may  be  good,,  although  its  Validity  d^pboide  dn 
poft&ession,  and  bar  or  extinguisbinent  of  adverse  claudds '  by 
operation  of  the  Statute  of .  Lixnitations  (/)•  But  a  possessory 
title  must  be  a  title  of  the  ordinary  length,  namely  forty  years, 
unless  it  be  otherwise  stipulated  in  the  contract  of  sale  (m).^ 

By  express  stipulation  in  the  contract  of  sale,  1;he  pur-  Limitation  of 
chaser's  rights  as  to  title  may  be  limited  to  any  extent.    Thus;  "g^^  "  to 
he  may  be  precluded  by  stipulation  from  making  objections  to  e^pr^ 
the  title,  or,  in  addition,  from  making  any  inquiries  respecting  stiimlatioiL 
it  (n).    But  any  such  stipulation  should  clearly  indicate  to  the 
purchaser  the  nature  and  extent  of  the  restriction  intended  to 
be  thereby  created  (o);  and  if  it  fails  in  that  respect,  or  if  it 
requires   the  purchaser  to  assume   facts  which   the  vendor 
knows  to  be  untrue  (^),  or  if  a  stipulation  for  less  than  a  forty 
years'  title  is  so  framed  as  to  mislead  the  purchaser  with  re- 
spect to  a  defect  known  to  the  vendor  in  the  earUer  title  (q), 
the  purchaser  will  not  be  bound,  in  equity,  to  performs  the 
contract;  and  he  may  be  entitled  to  rescind  the  contract  and 
recover  any  deposit  paid  \>j  him. 

A  purchaser  who  accepts  a  shorter  title  than  he  would  Constructive 
have  been  entitled  to  under  an  open  contract,  is  bound,  as  has  "^^'^'ti^j  h' 
]ken  seen  (p.  165),  by  constructive  iiotice  of  any  matters  which  Jl^rfoted 
would  have  come  to,  his  knowledge,  if  a  full  title  under  an  title, 
open  contract  had  been  produced,  and  investigated  by  him  (r). 

The  rights  of  a  mortgagee  with  respect  to  the  production  Mortgagee's 
^nd  investigation  of  the  mortgagor's  title  are  not  affected  by '!?'^*«  »•  *<> 
the  foregoing  provisions  of  the  Vendor  and  ^Purchaser  Act,  **  *" 
1874,  and  the  Conveyancing  and  Law  of  Property  Act,  1881.      , ,,».,:».(: 
His  rights  in  those  respects,  so  far  as  they  are  not  limited  by  f"^' 

express  agreement  with  the  mortgagor,  would  seem  to  be  ^"'' 

similar,  therefore,  to  the  rights  of  a  purchaser  prior  to  the 
6rst  of  the  above  Acts,  under  an  open  contract  {s). 

Under  a  contract  to  grant  a  lease  of  land,  made  before  the  Enactments  m 
enactment  next  mentioned,  the  intended  lessee  was  not  bound,  to  title  on 
either  at  law  or  in  equity,  to  carry  out  the  contract,  unless  the  ^*°*      ***** 


{I)  €htme$  v.  Bonner,  33  W.  R.  64 ;  SooU  ^,  JViown,  3  D.  &  War.  388. 

(m)  Douglas  v.  X.  dt  N.  W.  By,  Co,,  3  K,  k  J,  173 ;  Jacobs  v.  Bevell,  1900,  2 
Cb.  868,  69  L.  J.  Cb.  879,  49  W.  R.  109. 

(n)  Hume  v.  BentUy,  5  De  6.  and  Sm.  520  ;  Nad.  ProU.  Bank  of  England  and 
Marsh,  1895,  1  Ch.  190,  64  L.  J.  Ch.  255,  71  L.  T.  629,  and  cases  there  cited. 

(o)  1  Dart,  V.  k  P,  163. 

(p)  Be  Banister,  12  Ch.  D.  at  p.  147 ;  ef.  Be  Sandbaek  &nd  Edmonston's  Con- 
tract, 1891,  1  Ch.  99,  60  L.  J.  Ch.  60,  63  L.  T.  797. 

iq)  See  per  Cotton,  L.  J.,  in  Be  Marsh  and  Eari  GranvUU;  Be  Cox  and  Neve's 
Ooniraet,  sup,  note  {e) ;  Edwards  t,  Wiekvar,  JL  R.  1  Eq.  68. 

;  (r)  Be  Cox  and  Neve's  Comtraet,  sup,  tiote  (e). 

(<)  See,  2  Robbins,  Mortg.  1314, 1316. 
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intended  lessor's  title  to  the  land  was  shown  {t),  llie  Vendor 
and  Purchaser  Act,  1874  (c.  78),  however,  enacted  (s,  2)  that, 
under  a  contract  to  grant  a  term  of  years  to  be  derived  out  of 
either  a  freehold  or  a  leasehold  estate^  the  intended  lessee 
should  not  be  entitled  (unless  by  express  stipulation  in  the 
contract)  to  call  for  the  title  to  the  freehold ;  and  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  has  enacted 
(s.  13)  that,  under  a  contract  to  grant  a  lease  for  a  term  of 
years  to  be  derived  out  of  a  leasehold  estate,  with  a  leasehold 
reversion,  the  intended  lessee  shall  not  have  a  right  to  call 
for  the  title  to  that  reversion.  The  latter  enactment  applies 
to  a  grant  of  a  lease  by  an  under-lessee,  and  prevents  the 
grantee  from  requiring  production  of  the  title  under  the 
superior  lease,  out  of  which  the  underlease  is  derived.  But 
neither  enactment  protects  a  lessee  or  under-lessee,  on  granting 
an  underlease,  from  liability  to  show  his  title  under  his  own 
lease  or  underlease  (t^) ;  nor  would  either  enactment  prevent 
the  intended  lessee  from  proving,  by  information  obtained 
from  other  sources,  that  his  intended  lessor's  title  is  bad  {v). 

Vn»oL  CovenaTits  for  Title. — If,  after  the  completion  of  the  alien- 

ation, the  title  proves  to  be  defective,  the  alienee  has,  in 
general,  no  remedy  against  the  alienor,  unless  the  latter  has 
fraudulently  concealed  the  existence  of  the  defect  (w),  or 
unless  he  has  entered  into  a  covenant  or  covenants  for  title, 
and  has  thereby  assumed  a  personal  liability  for  the  defect  in 
question  {x), 
i>efinition  of.  Covenants  for  title  are  engagements  by  way  of  contract 
RuQ  with  under  seal,  entered  into  by  the  alienor,  whereby  he  becomes 
Uable  to  the  alienee  for  loss  or  damage  that  may  be  sustained 
by  the  latter,  through  certain  defects  in  the  title,  whether 
such  defects  be  known  to  the  alienee  or  not.  '  Such  covenants 
run  with  the  land  alienated ;  that  is,  the  benefit  of  them 
passes  with  the  land  to  successive  owners.  But  in  order  that 
express  covenants  for  title  may  so  run,  at  common  law,  they 

{t)  See  1  Piatt,  618 ;  Stranka  v.  St,  John,  L.  R.  2  C.  P.  376,  36  L.  J.  G.  P.  118, 
16  L.  T.  283. 

(«)  See  Oodvng  ▼.  Wool/,  1893,  1  Q.  B.  39,  68  L.  T.  89,  41  W.  R.  106. 

(v)  Jones  V.  Wattt,  43  Ch.  D.  574,  62  L.  T.  471,  38  W.  R.  725. 

{w)  Such  fraad  will  entitle  the  alienee  to  a  remedy  in  damages,  and,  gene- 
rally, to  rescind  the  contract.  It  may  also  be  a  criminal  offence :  Law  of 
Property  Amendment  Act,  1859  (c.  35),  s.  24. 

(«)  Sag.,  V.  &  P.  11,  251,  549 ;  Clare  v.  Lamb,  L.  R.  10  C.  P.  334,  44  L.  J. 
C.  P.  177,  32  L.  T.  196 ;  Betley  v.  Be$ley,  9  Ch.  D.  103,  38  L.  T.  844,  27  W.  R. 
184 ;  Joliffe  v.  Baker,  11  Q.  B.  D.  255,  52  L.  J.  Q.  B.  609,  48  L.  T.  966 ;  of. 
Palmer  v.  Johnton,  13  Q.  B.  D.  351,  53  L.  J.  Q.  B.  348,  51  L.  T.  211 ;  Ik 
LauaUe  t.  OuUdford,  1901,  2  K.  B.  215,'  70  L.  J.  K.  B.  533,  84  L.  T.  549  (col- 
lateral parol  warranty). 
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« 

should  be  entered  into  with  the  person  taking  the  legal  estate 
in  the  land,  as  alienee — unless  the  conveyance  is  to  a  grantee 
to  the  use  of  others,  and,  in  that  case,  with  the  grantee  (y). 

A  vendor  or  mortgagor  of  land  is  bound  to  give  such  Obligation  to 
covenants  for  title  as  are  usual,  unless  it  has  been  otherwise  ^^^  "^^^ 
agreed  {z) ;  but,  on  alienation  by  way  of  gift,  the  alienor,  of  ~  *"* 
course,  is  not  bound  to  give  any  covenants  for  title. 

The  following  are  the  usual  covenants  for  title,  on  a  sale  or  Covenants 
mortgage  by  an  owner : — That  he  has  good  right  to  convey ;  "««*»^iy  R*^*"- 
that  the  subject  of  alienation  shall  be  quietly  enjoyed  by 
the  alienee ;  that  it  is  free  from  incumbrances ;  and  that  the 
alienor  and  his  successors  will  make  such  further  assurance 
of  the  premises  as  may  reasonably  be  required.  Where  the 
subject  of  alienation  is  a  lease  for  years,  a  further  covenant 
is  usually  added,  viz.,  that  the  lease  is  valid,  and  that  tbe 
rent  has  been  paid,  and  the  covenants  in  the  lease  have  been 
performed,  up  to  th6  time  of  transfer  (a). 

Covenants  for  title  may,  however,  be  qualified,  as  circum-  To  whoee  act* 
stances,  or  the  state  of  the  title,  may  require — e.g.,  where  the  J^®"""T"f 
sale  is  made  subject  to  certain  incumbrances ;  and  an  alienor,  *^  *^* 
who  has  only  a  limited  or  partial  interest  in  the  subject  of 
alienation,  may  expressly  limit  his  liability  under  the  cove- 
nants to  his  own  acts  or  interest  (&).  And  usually,  in  the  case 
of  a  sale,  the  covenants  are  so  expressed  as  to  limit  the  liability 
of  the  vendor  to  defects  of  title  created  by  the  acts  or  omis- 
sions of  himself,  and  persons  claiming  under  him,  and  prior 
owners  up  to,  and  including,  the  last  purchaser  for  value.  For 
example,  if  the  estate  has  been  devised  by  will  to  the  vendor, 
by  a  person  to  whom  it  had  been  devised  by  a  purchaser  for 
value,  the  covenants  for  title  will  extend  to  the  acts  and  omis- 
sions of  the  vendor  and  persons  claiming  under  him,  and  of  his 
testator,  and  of  that  testator's  testator,  but  not  further.  For 
if,  on  the  purchase  by  the  first  testator,  the  then  vendor  gave 
similar  covenants  for  title,  such  covenants  run  with  the  land 
for  the  benefit  of  every  subsequent  owner  (c).  But  the  cove- 
nants in  mortgages  and  other  securities  for  money  are 
unrestricted,  and  amount  to  a  warranty  with  respect  to  the 
acts  and  omissions  of  all  persons  (d). 

iy)  Sag.,  y.  k  P.  676-579 ;  Page  v.  Midland  RaUway  Compamy,  1894,  1  Ch. 
11,  63  L.  J.  Gh.  126,  70  L.  T.  14 ;  1  Davidson,  Gonv.  96.    . 

(z)  Sag.,  V.  ft  P.  673. 

(a)  As  to  the  constraotion  of,  and  remedies  nnder,  covenants  for  title,  see 
SoR.,  V.  &  P.  c.  16. 

(6)  1  Davidson,  Conv.  96,  97 ;  Dart,  Y.  k  P.  619,  620 ;  EaH  Poulett  v.  ffood, 
L.  R.  6  £q.  116,  37  L.  J.  Cb.  224,  17  L.  T.  486. 

(6)  Sag.,  v.  k  P.  677, 678 ;  David  v.  Sabin,  1893,  1  Cb.  623,  62  L.  J.  Ch.  347, 
68  L.  T.  237. 

(d)  1  Davidson,  Conv.  97. 
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Covenants  by  '  '■    A  trtt$tiee,  br  other  person  not  beneficially  infeeresteci  in  th<$ 
tnuteei,  Ao.    subject  of  alienation,  is  only  bound  to  covenant  that  he  had 
himself  done  no  act  to  incumber  it.     But  where  the  proceed^ 
of  sale  are  to  be  paid  to  cestuis  qtie  trvd^  they  may  be  bound  to 
give  the  usual  covenants  for  title  (e). 
On  voluntary         On  an  alienation  by  way  of  gift,  the  alienor  sometimes 
IlittuTrnttnt.^'  gives  a  covenant  for  further  assurance ;  and  frequently  this  is 
the  only  covenant  given  by  a  settlor,  even  where  the  settlement 
is  for  valuable  consideration,  «.^.,  a  marriage  settlement. 
For  quiet  A  lease  for  years  usually  contains  a  covenant  by  the  lessor 

rriSs"*"'  *°  ^^  V^^^^  enjoyment  by  the  lessee,  framed  so  as  to  make  the 
lessor  liable  only  for  disturbance  by  himself,  or  person^ 
claiming  under  him.  An  interruption  of  the  lessee's  enjoy-^ 
ment  by  any  other  person  is  not  within  the  covenant ;  hence, 
it  has  been  held  that,  where  such  a  covenant  is  contained 
in  an  underlease,  a  re-entry  by  the  superior  landlord,  on  for^ 
feiture  of  the  superior  lease  by  the'sulnlessor,  does  not  rendet 
the  latter  liable  to  the  under-lessee,  upon  the  covenant  (/). — 
The  use  of  the  word  '  demise '  in  a  lease,  as  the  operative  word, 
creates,  by  implication  of  law,  a  covenant  by  the  lessor  for 
quiet  enjoyment  by  the  lessee,  and,  perhaps,  for  title  also, 
during  the  continuance  of  the  lessor's  estate  (^);  but  whether 
these  implied  covenants  are  absolute — that  is,  whether  the  lessor 
is  liable  under  them  in  case  of  disturbance  of  the  lessee  by  any 
person— *-or  apply  only  on  disturbance  of  the  lessee  by  the 
lessor  and  persons  claiming  under  him,  is  a  point  on  which  thei 
authorities  diflfer  (A).  —  Contracts  for  quiet  enjoyment  are 
similarly  implied,  according  to  some  authorities,  in  leases  not 
under  seal,  either  from  the  use  of  the  word  '  let,'  or  from  the 
relation  of  landlord  and  tenant  thereby  created  (i) ;  but  this, 
also,  has  been  questioned ;  and  it  has  been  held  that,  if  any 
contract  for  quiet  enjoyment  can  be  implied  in  such  a  case,  it 
does  not  cover  disturbance  by  a  person  not  claiming  under  the 
leesor(;'). — Where  the  lease  contains  an  express  covenant  by 
the  lessor  for  quiet  enjoyment,  the  implied  covenants  are 
thjSr^by  superseded,  according  to  the  rule  expressed  by  the 
maixim  ejcpressum  facit  eessare  taciturn  (ft). 

[e)  Sag.,  V.  &  P.  574;  676. 

(/)  KdLy  V.  Roger»,  1892,  1  Q.  B.  910.  61  L.  J.  Q.  B.  604.  66  L.  T.  682. 

ig)  Noke*8  Gate,  Rep.  pt.  4,  80  b ;  1  Davidson,  Conv.  86 ;  1  Dmrt,  636. 

(A)  8^  jitidf^aent  of  C.  A.  in  Ma^ne$  A  Co.  r.  Ua^  A  Sana,  1895,  2  Q.  B.  610, 
at  pp.  616,  617,  64  L.  J.  Q.  B.  787,  73  L.  T.  260. 

(t)  8m  Bmdd'SeoU  v.  DanuU,  1902,  2  K.  B.  361,  71  L.  J.  Q.  B.  706,  87  L.  T. 
392 ;  and  cases  there  cited. 

(J)  Baffne$  A  Co,  t.  Uoyd  Jt  8im$,  wui*,  note  (A) ;  Jone»  r.  LctvingUm,  190^  1 
K.  B.  263,  72  L.  J.  K.  B.  98,  88  L.  T.  273.  •  ^ 

(k)  Shep.  Touch.  166.  '^^ 
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I^rior  to  the  enactment  next  mentioned,  every  covenant'  for  Govenanta  for 
title — except  that  implied  by  the  word  *  demise/  and,  formerly,  ***^  implied 
some  others  that  were  implied  (I) — -was  necessarily  an  express  veyimoiiigAct, 
eontraet  set  forth  in  the  instrument  of  transfer,  or  in  an  ac-  issi. 
66mpanying  instrument.     But,  by  the  Conveyancing  and  Law 
of  Property  Act,  1881  (c  41),  where  certain  words,  descriptive 
of  the  character  in  which  the  alienor  conveys,  are  inserted  in  a 
conveyatice  (m)  made  after  the  31st  December,  1881  (not  being 
a  lease  at  a  rent,  or  a  customary  assurance,  other  than  a  deed, 
conferring  a  right  to  admittance  to  copyhold  land)  {n),  cove- 
nants for  title  are  deemed  to  be  included  in  the  conveyance. 
Or,  in  other  words,  are  implied ;  if  the  conveyance  is  within  one 
of  the  following  provisions  of  the  Act,  on  this  subject. 

In  a  conveyance  for  value,  by  a  person  who  conveys,  and  By  beneficial 
is  expressed  to  convey,  'as  beneficial  owner,'  the  covenants ®^"*'^- 
usually  given  on  a  sale  by  a  beneficial  owner  (p.  277)  are  implied; 
unless  the  conveyance  is  by  way  of  mortgage,  and,  in  that  case, 
the  covenants  usually  given  on  a  mortgage  by  an  owner  (p.  277) 
are  implied  (s.  7  (1) ). 

In  a  conveyance  by  way  of  settlement,  by  a  person  who  By  settlor. 
Conveys,  and  is  expressed  to  convey,  *  as  settlor,'  a  covenant  for 
further  assurance  by  him,  and  persons  claiming  under  him,  is 
implied  (s.  7  (1)). 

In  a  conveyance  by  a  person  who  conveys,  and  is  expressed  By  tnutee, 
to  convey,   *as   trustee,'   or  'as  mortgagee,'  or  'as  personal "^^'^fi^®®' *°* 
representative '  of  a  deceased  person,  or  '  as  committee '  of  a 
lunatic  so  found  by  inquisition,  or  '  under  an  order '  of  the 
Court,  a  covenant  by  such  person  that  he  has  not  incumbered 
is  implied  (s.  7  (1)).     ' 

Where  a  person  is  expressed  to  convey*  by  direction  of  By  owner 
another  person,  who  is  expressed  to  direct  *  as  beneficial  owner,*  directing  oon- 
the  latter  is  deemed  to  convey,  and  to  be  expressed  to  convey,  ^®y*°^- 
as  beneficial  owner;   and  a  covenant  on  his  part  is  implied 
accordingly.     Thus,  if  a  trustee  conveys  by  direction  of  his 
cestui' que  trust,  iCnd  this  is  expressed  in  the    conveyance, 
according  to  the  Act,  the  usual  covenants  for  title,  on  the  part 
<jf  the  cestui  que  trust,  will  be  implied  (s/7  (2)). 

Where  a  wife  and  her  husband  res^ctively  coiivey,  and  By  hiubMid . 

are  expressed  to  convey,  *  as  beneficial  owners,'  she  is  deemed  *^^  ^'^«- 

.' .  •  t  '"•. •' 

{I)  As  to  the  lattier,  see  Burton,  §§  587,  891.  Tbe  Heal  Property  Act,  1845 
(c.  106),  R.  4,  excludta  these  implications,  except  where  '  grant '  implies  A 
covenant  under  any  statute  (see  p.  475).  .  i 

(m)  *  Conveyance,'  in  the  Act,  indades  (unless  a  contrary  intention  appears) 
assignment,  appointment,  lease,  settlement,  and  other  assurance,  and  cove- 
nant to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or  settlemeht, 
of  Any  ^MOperty,  or  on  any  other  dealing  with  or  for  any  property :  s.  2  (v)j 

(n)  See  as  to  the  mode  of  giving  the  covenants  op  the  conveyance  of  copy- 
holds, poMt,  p.  324. 
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to  convey,  and  to  be  expressed  to  convey,  by  direction  of  the 

husband  as  beneficial  owner ;  and,  in  addition  to  the  covenant 

implied  on  her  part,  there  are  also  implied,  on  the  part  of  the 

husband,  a  covenant  as  the  person  giving  the  direction,  and  a 

covenant  in  the  same  (erms  as  the  covenant  implied  on  the 

part  of  the  wife  (s.  7  (3)). 

Opention  The  foregoing  covenants  run  with  the  estate  or  interest 

of  implied       conveyed,  for  the  benefit  of  the  person  for  the  time  beins: 

entitled  thereto.     They  may  be  varied  or  extended  by  deed, 

and  may  be  excluded  by  the  omission  of  the  requisite  statutory 

words  (s.  7  (4)  (6)  (7)). 

Now  iwuaiiy  Since  the  31st  December,  1881,  these  provisions  have  been 

relied  on.        usually  relied  on  in  the  conveyance  of  land,  in  lieu  of  the 

ilisertion  of  express  covenants  for  title.     It  will  be  observed, 

however,  that  the  Act  does  not  prohibit   the  insertion  of 

express  covenants. 

Rights  of  Delivery  of  Documents  of  Title. — On  the  alienation  of  an 

alienee  M  to.  estate  or  interest  in  land,  the  alienee  acquires,  without  any 
express  grant  or  stipulation,  such  rights  of  the  alienor  in  the 
documents  of  title  as  are  legally  incident  to  the  estate  or 
interest  transferred ;  unless  the  documents  relate  also  to  other 
land,  which  is  retained  by  the  alienor.  In  the  latter  case,  the 
alienor  is  entitled  to  retain  the  documents;  except,  of  course, 
on  a  mortgage  of  the  land,  or  where  delivery  of  the  documents 
has  been  stipulated  for.  Formerly,  a  vendor  of  land  had  not 
this  right,  unless  the  land  retained  by  him  was  of  greater 
value  than  that  8old(o);  but  it  is  given  him  by  the  Vendor 
and  Purchaser  Act,  1874  (c.  78),  s.  2,  where  any  part  of  the 
estate  to  which  the  documents  of  title  relate  is  retained  by 
him.  But  the  aliehor  is  not  entitled,  under  this  enactment  or 
the  previous  law,  to  retain  a  document  of  title  to  the  land,  on 
the  ground,  merely,  that  it  also  relates  to  personal  property 
held  by  the  alienor ;  as  in  the  case  of  a  mortgage  deed  com- 
prising land  and  a  policy  of  insurance  on  the  mortgagor's 
Uf e  (p). 
Conveyancing  Where  a  Vendor  retains  the  documents  of  title,  he  is,  in 
^*'!jrid^^'**  g6i^®^#  bound  to  give  the  purchaser  undertakings — of  which 
J^^^2tS^°'  the  benefit  will  run  with  the  purchased  land,  and  the  burden 
deeds.  with  the  land  retained — to  produce,  and  deliver  copies  of  or 

extracts  from,  the  documents,  at  the  request  and  expense  of 
any  person  interested  in  the  land  sold,  and  for  the  safe 
custody  of  the  documents  (^).     Prior  to  the  Slst  December, 


\o)  Sag.,  v.  ft  P.  433,  434. 

(f>)  JU  WUliamt  and  Duoheu  of  Neweat^e^i  Contract,  1897, 2  Gh.  144,  66  L.  J. 
Ch.  543,  76  L.  T.  646. 

iq)  Sag.,  v.  k  P.  450,  453. 


f 
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1.881,  these  undertakings  were  usually  given  in  the  form  of 
covenants  under  seal,  which  stated  in  detail  the  extent  of  the 
obligations  thereby  incurred.  But  since  that  date,  under  the 
Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  s.  9,  an 
acknowledgment  in  writing,  given  by  a  person  who  retains 
possession  of  documents  to  another  person,  of  the  right  of  the 
latter  to  production  of  those  documents,  has,  in  effect,  the  same 
operation  as  the  ordinary  covenant  for  production  and  delivery 
of  copies,  &c.,  of  documents  of  title.  And  if  he  gives  an  under- 
taking in  writing  for  the  safe  custody  of  the  documents,  such 
undertaking  has,  in  effect,  the  same  operation  as  the  ordinary 
covenant  for  safe  custody  of  documents  of  title. — Under  the 
Vendor  and  Purchaser  Act,  1874  (c.  78),  s.  2,  a  vendor's  in- 
ability to  give  the  purchaser  a  legal  covenant  for  production 
and  copies  of  documents  of  title  is  not  an  objection  to  the  title, 
if  the  purchaser  will,  on  completion  of  the  contract,  have  an 
equitable  right  to  production  of  the  documents  (r). 

A  purchaser  is  entitled  to  attested  copies  (s)  of  such  of  Right  to 
the  documents  of  title  (except  documents  of  record)  as  are  ***!*^  ®®P'**^ 
not  delivered  to  him.     Unless  otherwise  agreed,  the  expense  retahied! *°  * 
of  making  such  copies  is  borne  by  the  purchaser  (t). 

If  any  documents  of  title,  which  a  purchaser  is  entitled  to  Expentes  im 
have  delivered  to  him  on  completion  of  his  purchase,  are  not  *?  ^^^^^  ^^ 
in  the  vendor's  possession,  the  latter  must  bear  the  expense 
of  obtaining  them,  unless  the  contract  of  sale  has  otherwise 
stipulated ;  for  this  is  not  an  expense  of  production  of  docu- 
ments of  title  not  in  the  vendor's  possession,  under  the  enact- 
ment already  referred  to  (p.  269),  which  makes  such  an  expense 
payable  by  the  purchaser  (w). 

Neglect  on  the  part  of  a  purchaser,  or  other  alienee,  to  Alienee  shoDid 
obtain  possession  of  documents  of  title,  to  delivery  of  which  **^^*"  Pj*'*'** 
he  is  entitled,  exposes  him — unless  the  non-delivery  to  him  of  Stie-deeda. 
the  documents  is  satisfactorily  accounted  for — to  the  risk  of  his 
rights  being  postponed,  in  equity,  to  the  claim  of  some  other 
person,  who  has  been  led  to  suppose,  from  the  fact  of  the 
alienor  holding  the  documents,  that  he  has  not  previously  dis- 
posed of  the  land.    On  the  other  hand,  an  alienee  who  gets  the 
documents  of  title  may  be  thereby  protected,  in  equity,  against  - 


(r)  As  to  how  far  such  an  equitable  right  exists,  see  Sug^  V.  k  P.  443 ;  Fain 
T.  AyreSf  2  Sim.  &  Stu.  533. 

(s)  /.«.,  copies  subscribed  with  the  names  of  the  persons  who  have 
examined  them  with  the  originals.  Sncii  copies  are,  of  course,  only  secondary 
evidence. 

(()  Conv.  k  L.  P.  Act,  1881  (c.  41),  s.  3,  sub-s.  6 ;  reversing  the  former  rule 
on  the  subject. 

(u)  Re  JhUhy  and  JesaofC^  Contract,  1898, 1  Ch.  419,  67  L.  J.  Ch.  218,  78  L.  T. 
223.  
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the  claims  of  a  prior  aliiBnee,  who  ought  faimSMif  to  hav/e  61> 
tained  possession  of  the  documents (uv).  >     m.     >     i 


>  I 


Sect.  III. — ^Object  or  Purpose  of  Alienation. 


Effect  of 
unlawfulDeas 
in  ag^redments 
and  alieiia> 
tious. 


Alienations 
in  valid  on 
acoQiuit  of 
<»bject. 


In  what  cases 
void. 


In  ■#hat  cases 
voidable. 


.  Ill . 


Perpetuity 
defined. 


Invalid  Alienationa. — ^As  a  general  rule,  an  agreement  ik 
void,  both  at  law  and  in  equity,  if  it  is  entered  into  for  an 
illegal  purpose,  or  tends  to  promote  kn  object  that  is  unlawful 
or  opposed  to  public  policy.  And  where  a  trust  for  such  a 
purpose  or  object  is  intended  to  be  created,  it  will  not  be 
enforced  in  favour  of  the  parties  intended  to  be  benefited 
thereby  (t;).  But,  in  general,  a  completed  alienation  cannot 
be  impeached  by  the  alienor,  or  a  person  claiming  under  him» 
on  any  such  ground  as  above.  It  operates,  therefore,  as  an 
effectual  transfer  to  the  alienee,  notwithstanding  any  such 
purpose  or  object,  even  though  the  alienee  be  intended  to 
hold  the  property  meiiely  as  a  Drustee ;  unless,  in  the  laat  case, 
the  intended  trust  could  never  come  into  operation,  and  thus 
fails  ab  initio;  for, in  that  event,  there  will  be  a  resulting  trust 
for  the  benefit  of  the  settlor  (vv). 

Certain  alienations,  however,  are  invalid  on  account  of  their 
objects  or  purposes,  either  by  the  common  law — ^as  being  transi- 
actions  opposed  to  public  policy^— or  by  express  enactments 
of  statutes;  and  of  such  alienations  some  are  void,  others 
voidable. 

Void  alienations  include— perpetuities;  certain  trusts  lor 
accumulation  of  income;  certain  alienations  upon  unlawful 
conditions;  certain  dispositions  for  charitable  purposes;  an4 
certain  alienations  of  advowsons. 

Voidable  alienations  include — ^alienations  in  fraud  of  cred-* 
iters ;  alienations  in  fraud  of  subsequent  purchasers ;  and 
alienations  whereby  forfeitures  are  incurred. 

Void  and  voidable  alienations  will  be  here  considered 
(except  so  far  as  any  of  them  rare  diseussed  in  other  chapters) 
in  the  foregoing  order.       > 

Perpetuities. — By  a  perpetuity  is  meant  a  grant,  or  other 

(uu)  See  Sup.,  V.  ft  P.  772  ;  Riee  v.  Rice,  2  Drew,  73 ;  Oarke  v.  Palmer,  21 
Cli.  D.  124.  51  L.  J.  Ch.  634 ;  yorthem€9wUiei  /nturance  Co,  v.  Wkipp,'2B  Oh. 
D.  482.  53  L.  J.  Ch.  629,  51  L.  T.  806  ;  Uoydt  Banfeing  Co.  v.  Jone»,  20  ChiDi 
221,  54  L.  J.  Ch.  931,  52  L.  T.  469;  Maunerty,  Mew,  29  Ch.  D.  725  ;  Ft^rrq^ 
v.  Yorhhire  Rcunking  Co.,  40  Ch.  D.  182,  58  L.  J.  Ch.  238,  60  L.  T.  669 ;  DtMm 
V.  Winch,  1900,  1  Ch.  736,  69  L.  J.  Oh.  465,  82  L.  T.  437  ;  and  other  cases  cit^ct 
afUe,  p.  198,  note  {t).  '  ' 

•  (i)  Bee  1  Dart,  V.  k  P.  277 ;  Lewiti,  114.  '  ' '  "-^ 

(w)  See  Ayeru  v.  Jenkim,  h.  R.  16  Eq.  276.  29  L.  T.  126,  21  W.  "R.  878;'  o/. 
I'iiwkrtky.  Btown,  tSCb.D.  202, 49  L.  X  Gb.  193«^1  L.  T.  339 ;  PiU0^V.  Pr#Wn, 
18iJ9,  1  Ch.  811,  68  L.  J.  CIj.  401,  80  L.  T.  513.  •   •' 
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limitdtion,  whereby  the  vesting  6f  a-  co)fi'tlngeii€*^tate  or  interest 

is,  or  may  be,  postponed  for  a ' longer  period  than  the  la^  .:,:..,  I 

permits  (w). 

To  prevent  the  inconveniences  attending  excessive  restraints  Period  for 
on  alienation,  a  period  is  fixed  by  law  within  whicb  every  ^«»«J»°«  ^^^ 
estate  or  interest,  created  either  irUer  viws  or  by  will,  and   ^  *^* 
which  is  not,  from  the  time  of  its  creation,  a  vested  interest, 
must  necessarily  become  a  vested  interest     But  for  this  re- 
quirement, the  alienation  of  the  fee  simple  might  be  effectually 
restrained  for  an  indefinite  period,  by   means   of  grants   of 
contingent  remainders  or  executory  interests,  until  the  vesting 
of  which,  no  person  could  have  an  absolute  estate  in  fee  simple 
in  the  land. 

Grants  of  remainders,  in  settlements  of  land,  are  (except  iii  Rules  appiy- 
thd  cases  presently  mentioned)  confined  within  the  legal  period  *"*.*^^* 
by  the  operation  of  the  rules — which  have  been  already 
explained — that  an  estate  cannot  be  granted  to  the  child  of  an 
unborn  person,  in  remainder  after  a  particular  estate  limited  to 
the  parent  (p.  115);  and  that  a  contingent  remainder  (unless 
it  be  within  the  Contingent  Eemainders  Act,  1877)  must  vest  on 
or  before  the  expiration  of  the  particular  estate,  or  fail  altogether 
(p.  111).  But  the  former  of  these  rules  does  not  extend  to  any 
grant  in  remainder,  after  a  particular  estate  to  an  unborii 
person,  except  a  grant  to  the  child  of  that  person  {x).  And  the 
latter  rule,  as  has  been  seen  (p.  142),  does  not  apply  to  grants 
of  equitable  estates  in  remainder ;  nor  does  it  apply  to  grants  of 
remainders  within  the  above-mentioned  Act ;  and  neither  rul6 
is  applicable  to  grants  of  executory  interests.  These  different 
limitations  are  subject,  however,  in  common  with  all  others,  to 
the  rule  next  stated.  '         * 

This  rule,  which  is  known  as  the  rule  against  perpetuities.  The  rale 
may  be  stated  as  follows :   A  grant,  or  other  limitation,  of  any  •^*'?**  P®*" 
estate  or  interest,  to  take  effect  in  possession  or  enjoyment  at  a  ^  ^  '**' 
future  time,  and  which  is  not,  from  the  time  of  its  creation,  a 
vested  estate  or  interest,  will  be  void  ab  initio  ii,  at  the  time 
when  the  limitation  takes  effect,  there  is  a  possibility  that  iM 
estate  or  interest  limited   will  not  vest  within '  the  period  ot 
a  life  or  lives  then  in  being,  or  within  a  further  period  ot 
twenty-one  years  thereafter  (y). 

<w)  See  Lewis,  Perp.  164 ;  Child  ▼.  Ba^liei  Cro.  Jac.  469  (1618,  1623),  whicb 
appears  to  be  the  earliest  ca^e  in  which  the  invaliditv  of  a  perpetoitj  was 
recognised;  The  Duke  qfNorfoUc's  Oue,  3  Gh.  Gas.  I  (1647). 

(a:)  See  3  pt.  1  Day.  Gonv.  336,  338 ;  Marsden,  Perp.  166 ;  Lewis,  Perp.  409  ^ 
2  Prest.  Abstr.  114, 116 ;  but  see  per  Kaj,  J^inJte  Froit,  isCh.  D.  at  p.  253. 
That  the  rale  does  not  apply  to  limitiitions  of  personaHy/see  Re  Bcyklet,' 1902, 
2  Gb.  660,  n  L;  J«  Gh. -822,  61  W.  B.  124. 


( 
k 


(y)  See  Lewis,  Perp.  ch.  12;  3l&rsden,  Perp.  oh..  1 ;  Cadell  y,  Po^er^  i  CL 
F.  372;  S.  C.-,  and  notes  thereto,  L.  C.  R.  P.  678i  '         '       ' 
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intereBtfl ; 


and  to 

contingent 

remAinden. 


it§  application  Thos — taking  instances  of  executory  interests — a  gift  to  th^ 
to  executory  first  son  of  A.  who  shall  attain  the  age  of  twenty-four  years 
(A.  not  having  a  son  of  that  age)  is  void,  since  it  is  uncertain 
whether  any  son  of  A.  will  attain  that  age  within  twenty-one 
years  after  A's  death.  And  so,  if  the  gifo  were  to  the  first  son 
of  A.  who  should  take  a  degree  at  a  university,  or  marry,  or  do 
any  other  act,  the  performance  of  which  is  not  necessarily  con- 
fined to  the  minority  of  the  donee,  the  gift  would  be  void^ 
although  the  act  should  eventually  be  done  within  the  period 
allowed  by  the  rule  (z).  Again,  a  stipulation  that  a  vendor  of 
land,  or  his  heirs,  shall  have  a  right  of  re-purchasing  it,  or  a 
condition  of  re-entry  in  certain  events,  annexed  to  a  grant  of 
an  estate  of  inheritance,  creates  (as  regards  the  application  of 
the  rule  against  perpetuities)  an  executory  interest  in  the  land ; 
and  if  the  event  upon  which  the  right  of  re-purchase  or  re-entry 
is  to  be  exercisable  may  occur  beyond  the  period  allowed  by  the 
rule,  the  stipulation  (a)  or  condition  (b)  is  void. 

The  following  examples  show  the  application  of  the  rule,  with 
respect  to  limitations  of  contingent  remainders. — If  land  be 
given  to  A.  for  life,  with  remainder  to  his  son  (then  unborn)  for 
life,  with  remainder  to  the  eldest  male  descendant  of  B.  who 
shall  be  living  at  the  death  of  A.'s  son,  the  last  remainder, 
though  it  is  not  void  under  the  rules  applicable  to  contingent 
remainders,  is  void  by  the  rule  against  perpetuities ;  since  it 
would  not  necessarily  vest  within  the  period  allowed  by  that 
rule  (c).  Again,  if  by  a  will  land  be  given  for  life  to  a  person, 
who  is  unmarried  at  the  death  of  the  testator,  and  after  that 
person's  death  to  his  or  her  wife  or  husband  for  life,  with 
remainder  to  their  children  living  at  the  death  of  the  survivor 
of  that  person  and  his  or  her  wife  or  husband,  the  contingent 
remainder  to  the  children  is  void  by  the  above  rule ;  since  the 
wife  or  husband  may  be  a  person  who  is  not  bom  at  the  time 
of  the  testator's  death ;  and  thus  the  lives,  after  which  the 
remainder  is  to  vest,  are  not  both  necessarily  lives  of  persons 
in  being  at  the  death  of  the  testator  {d), — And  again,  if  land  be 
vested  in  trustees,  in  trust  for  A.  for  life,  with  remainder  in 
trust  for  the  first  of  his  sons  who  shall  attain  the  age  of  twenty- 
four,  the  remainder  is  void  by  the  rule  against  perpetuities  {e) ; 

(2)  Lewis,  Perp.  466  ;  see  Re  WriffhUon,  1904,  2  Oh.  93. 

(a)  Ltmdon  A  8.  W.  Ry.  Co.  v.  Oomm,  20  Cb.  D.  562,  51  L.  J.  Cb.  530,  46  L.  T. 
449 ;  and  see  8aviU  Bro9.  Ld.  v.  Bethdl,  1902,  2  Ch.  523,  71  L.  J.  Cb.  652,  87 
L.  T.  191. 

(6)  Dufin  V.  Flood,  25  Cb.  D.  629.  64  L.  J.  Ch.  370,  52  L.  T.  699  (affd.  on 
appeal  28  Cb.  D.  586) ;  Re  BoUit't  Jlotj^ital  and  Hague'i  Contract,  1899,  2  Ch. 
540,  68  L.  J.  Cb.  673,  81  L.  T.  90. 

(c)  See  aatborities  cited  in  note  {w\  tupra  ;  Lewis,  Perp.  417. 

{ji)  Rt  Ha/rvey,  89  Ch.  D.  289,  60  L.  T.  79 ;  Re  Frost,  43  Cb.  D.  246,  69  L.  J* 
Ch.  118,  62  L.  T.  26. 

(e)  Abldt  V.  Bumey,  17  Ch.  D.  211,  50  L.  J.  Ch.  348,  44  L.  T.  267. 
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for,  being  an  equitable  interest,  it  is  not  affected  bj  the  rule  of 
the  common  law  under  which  a  remainder  must  vest  before  or 
on  the  expiration  of  the  paj*ticular  estate  (p.  142).  A  grant  of 
the  legal  estate  to  A.  for  his  life,  with  remainder  to  the  first  of 
his  sons  who  shall  attain  the  age  of  twenty- four  is  subject  to  the 
rule  last  mentioned — notwithstanding(asit8eems)theContingent 
Semainders  Act,  1877  (p.  113);  and  since,  under  that  rule,  the 
remainder  will  fail  unless  it  vests  before,  or  at,  the  death  of  A., 
it  necessarily  vests  (if  at  all)  within  the  period  prescribed  by 
the  rule  against  perpetuities. 

In  the  case  of  a  limitation  of  a  future  estate  or  interest  to  Application  of 
a  class  of  persons — as  to  the  children  of  A. — if  the  share  of  any  juleto  Hmiu- 
member  of  the  class  will,  or  may,  vest  after  the  expiration  of  qi^, 
the  period  allowed  by  the  rule  against  perpetuities,  the  limitation 
is  void  as  to  the  whole  class ;  even  though  the  share  or  shares 
of  one  or  some  of  the  members  of  the  class  will  vest  (if  at  all) 
within  the  period  allowed  by  the  rule.  Thus,  if  land  were  given 
to  such  of  the  children  of  A.  as,  either  before  or  after  his  death, 
should  attain  the  age  of  twenty-five,  the  limitation  would  be 
void,  even  as  to  those  children  who  attained  the  required  age  in 
A.'s  lifetime,  or  within  twenty-one  years  after  his  death  (/).  An 
exception  to  this  rule  occurs,  where  shares  of  all  the  female 
members  of  a  class  are  given  subject  to  a  restraint  on  antici- 
pation, whereby  the  shares  of  some,  but  not  all,  of  them  are 
prevented  from  vesting  within  the  period  prescribed  by  the  rule 
against  perpetuities ;  for,  in  such  case,  the  restraint  is  void 
only  as  to  the  shares  that  cannot  vest  within  that  period  {g)^ 

It  will  be  observed  that  the  period  within  which,  under  the  When  the 
rule  against  perpetuities,  a  future  estate  must  vest,  commences  period  allowed 
at  the  time  when  the  limitation  of  the  estate  comes  into  force ;  o^nmwnoM.  • 
which  is  the  date  of  the  execution  of  the  instrument  containing 
the  limitation,  where  it  is  an  instrument  made  irUer  vivos,  and  the 
date  of  the  testator's  death,  where  the  limitation  is  contained  in 
a  will.  In  the  application  of  this  rule  to  an  appointment  made 
in  exercise  of  a  special  power  of  appointment,  however,  the 
instrument  by  which  the  power  was  created  is  deemed  to  be  the 
instrument  by  which  the  estate  is  limited.  Hence,  no  appoint- 
ment can  be  made  in  exercise  of  the  power,  which  would  have 
been  an  invalid  appointment  under  the  rule  against  perpetuities, 
had  it  been  a  limitation  contained  in  the  instrument  creating 
the  power.  Thus,  if  land  be  granted  by  deed  to  A.  for  life,  with 
remainder  to  his  issue  as  he  shall  appoint,  and  he  afterwards 
appoints  to  a  son,  B.,  in  fee  simple,  but  if  B.  should  die  without 

(/)  Leake  v.  Robinaon,  2  Mer.  363;  Pearks  v.  Motley ,  5  App.  Cas.  714,  50 
L.  J.  Ch.  57,  43  L.  T.  449 ;  Re  Mervin,  1891,  3  Ch.  197, 60  L.  J.  Oh.  671,  66  L.  T. 
186 ;  Re  RutseU,  1895,  2  Ch.  698,  64  L.  J.  Ch.  891,  73  L.  T.  195. 

ig)  Re  Femdey'8  Trusts,  1902,  1  Ch.  543,  71  L.  J.  Oh.  422,  86  L.  T.  413 ;  poH, 
p.  465. 
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^ea^^g  j^sue,  jbhen  to  the  eldest  child  of  (tnOtbeX:  son  C.-rrboHh  B. 
^^4  p.  lifiying  been  born  since  the  date' of  tlie  deedj^j^^ting 
the  iPQwer — in  this  case,  the  appointment  tQ  C/s  eldest^j6hUd 
^Ul^.b;^  void  for  remotenesSi  For,  reckoning  from  the\date  of 
t^hti;  deed  creating  the  pow^r,  the  child  wAuld  not  neceasaxily  be 
]l;>orn  , within  a  life  or  lives  tb^^  in  being,  »nd  twentj-one  yelurs 
thereafter.  But  in  the  cas^  p|  an  appointment  made  in  exercise 
of  a  general  power,  the  estate  is  deemed  to  be  limited  by  the 
instrum^ent  of  appointment  i^^Xr^A  power  of  appointment  is  not 
invalid  because  it  purports  to  authorise  an  appointment  that 
would  be  yoid  ^u^^der  the  role  against  perpetuities,  provided  the 
apppiutoiept  b^,made  in  coinpliance  with  the  rule  (t). 
Furtherpet'lod        For  the  purppses  of  the  rule  against  perpetuities,  a  person 

in  cuse  of ^^  venire  sa  mirey  either  at  the  expiration  of  the  period  allowed 

by.  the  rule  as  abovie  stated,  or  at  the  time  when  the  limitation 
l^es  effect,  is  considered  to  be  a  life  in  being  {j\ 
J  The  lives  which  are  the  measure  of  the  period  allowed  by 
tjbe  rule  are  not  restricted  to  those  of  persons  taking  interests 
undie^;  the  instrument,  but  may  be  taken  arbitrarily ;  and  there 
i9  no  limit;  to  their  number  (A;).  But  if  no  lives  are  taken  as 
part  of  the  period,  the  other  part,  viz.,  the  twenty-one  years, 
cannot  be  exceeded  (/). 

Where  a  limitation  of  an  executory  interest  is  void  under 
the  rule  against  perpetuities,  the  preceding  estate,  which  the 
executory  interest  was  intended  to  abridge  or  defeat,  remains 
unaffected  {m).  But  where  a  limitation  is  void  under  the  rule, 
any  succeeding  limitation,  which  is  expectant  or  d^pepdent  on 
the  void  limitation,  is  also  void;  even  where,  if  it  had  been 
valid,  it  must  have  taken  effect^  if  at  all,  within  the  period 
prescribed  by  the  rule.  Thus,  where  by  a  will  a  gift  is  made 
to  a  class,  to  be  ascertained  at  too  remote  a  period,  with  a  gift 
over  to  A.  (a  person  living  at  the  testator's  death)  on  failure 
pf  the  class,  if  A.  should  then  be  living,  the  gift  to  A.  is  void 
for  remoteness  (n).  In  the  case,  however,  of  alternative  limica^ 
tipns,  one  o{  which  is,  whUe  the  other  is  not,  void  under  the 


gestation. 


What  lives 
may  be  the 
measure  of  the 
period. 


Kffeotof 
remoteness 
on  other 
limitations. 


I. 


{k)  Sag.,  Pow.  395-397 ;  see  He  Brown  a/nd  Sible^'^  Ckmlraet,  3  Oh.  D.  156,  24 
W.  R.  m;  Omfke  v.  Cooke,  38  Cb:  D.  202,  59  L.  T.  693;  36  W.  B.  756. 

.    (t)  aUirk  V.  IkJe^nM,  L.  R.  10  Ch.  35,  44  L.  J.  Ch.  205. 

.  (/)  (Mdl  V.  Palmer,  1  CL  ft  F.  372,  L.  C.  R.  P.  578 ;  Be  WUmef's  TrwU, 
1903,  2  Ch.  411,  72  L.  J.  Ch.  670,  89  L.  T.  148. 

{k)  Oaddl  V.  Patmer,  mnpra;  Marsden,  Perp.  32. 

..  {I)  See  Pqlmtr  v.  Hciford,  4 Ilass.  403 ;  Ifarsden,  Perp.  34 ;  I/mdAmSS.  W. 
Ry.  Co,  V.  Oomm,  Mip.  note  (a). 

'  (m)  See  cases  cited  mpm,  note  (A) ;  ife  v^Mott,  1893,  1  Ch.  54,  62  L^  J.  Ch. 
46,:67  L.  T.  794;  Bmrnoook  ▼.  ITaCsan,  1902,  A-  C.  14,  71  L.  J.  Cb.  H9,85  L.  T. 
729. 

r 

,  («)  ifan^ejD,  Ferpw  Ch.  15;  PiUmer^.  Hclford,  4  Rnss.  403;  Lomi/ott,^  S,  W, 
Ry,  Co.  Y,  Oomm,  mpra,  note  (a) ;  and  see  Hancock  v.  WaUon,  tupra,  not^.  (m). 
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mle,  the  latter  will  take  effedtjv  Thus,  where  land  is  given  to 
the  first  son  of  A.  who  shall  attain  twenty-five,  but  if  A.  shall 
have  no  son,  then  to  B^^  the  invalidity  of  the  first  gift  under  the 
rule,  will  not  prevent  the  latter  from  taking  effect  (o).  And, 
as  has  been  seen  (p.  116X  a  limitatioaby  will  to  an  unborn 
person  for  life,  followed  by  a  limitation  to  his  child  or  children 
in.  tail,  may  be  construed  cy  pres,  as  a  gift  of  an  estate  tail  to 
that  person,  And  may  thus  be  valid  under  the  rule  against 
perpetuities. 

The  rule  against  perpetuities  does  not  apply  to  a  limitation  Exceptions— 
of  a  future  estate  preceded  by,  or  taking  effect  in  defeasance  iim»*»t»on« » 
of,  an  estate  tail,  which  may  be  barred  by  the  tenant  in  tail.  eetateTtan.*^ 
As  such  a  limitation  is  liable  to  be  thus  defeated  at  any  time, 
the  remoteness  of  the  event  on  which  it  is  to  arise  does  not 
affect  its  validity  (p).  'v 

■Trusts  in  favour  of  charities;  which,  in  .effect,  prevent  for  Tnwtkf.kri;' 
an  indefinite  period  the  vesting  of  the  absolute  ownership  in  <''**"**^:. ,  I  ,! 
any  person,  are  also  exempted,  on  grounds  of  public  policy, 
from  the  operation  of  the  rule  (q). 

It  has  been  established,  moreover,  by  modern   decisions;  Powers  of  siUe. 
that  a  power  to  sell  land,  given  by  deed  or  will  to  trustees,  '     '" 

and  exercisable  in  defeasance  of  estates  limited  by  the  deed  6t  " , .' ' 

will,  is  not  void  for  remoteness,  although  it  be  not  expressly 
restricted  as  to  the. time  of  its  exercise;  the  reason  being,  that 
when,  under  the  deed  or  will,  an  estate  tail  in  the  land  (by  the 
barring  of  which  the  power  would  be  destroyed),  or  an  estate 
in  fee  simple  in  the  land,  has  become  vested  in  a  person  as 
owner,  or  in  co-owners — which  of  course  must  occur,  if  at  all, 
within  the  period  prescribed  by  the  rule  against  perpetuities — 
the  power  ceases  to  exist,  if  its  exercise  be  inconsistent  with 
the  rights  of  ownership  of  the  owner  or  co-owners  (r).  The 
rule  is  the  same  in  the  case  of  a  trust  for  sale  of  land,  where 
the  trust  may  be  determined  within  the  period  prescribed  by 
the  rule  against  perpetuities  by  the  person  or  persons  entitled 
to  the  proceeds  of  the  sale  (s).  But  if  a  deed  or  will  directs 
the  sale  of  land  at  a  time  beyond  the  period  defined  by  the  rule 
against  perpetuities,  the  power  is  void  for  remoteness ;  though, 
in  that  case,  if  the  persons  who  were  to  have  taken  the  proceeds 

(o)  See  £ver8  ▼.  Challtty  7  H.  L.  C.  531 ;  Monypermy  v.  Dering,  2  D.  M.  &  6. 
145. 

ip)  Butler's  note  to  Fearne,  C.  R.  562;  HarsdeD,  Perp.  12,  and  Ch.  ?• 

if)  dome  V,  Long,  3  D.  F.  ft  J.  75  ;  Lewin,  18. 

(r)  Cde  V.  Setoell,  4  Drn.  &  War.  1,  32 ;  Ltmttbery  v.  Collier,  2  Kaj  k  J.  709  ; 
Re  Lord  Suddey  and  Baines  A  Co.,  1894, 1  Cb.  334,  63  L.  J.  Ch.  194,  70  L.  T. 
549 ;  and  tee  <mte,  p.  180. 

.':  U)  JU  Tfoeedie  wnd  MOet,  27  Cb.  D.  215,  54  L.  J.  Cb.  71 ;  He  DougUu  and 
PopM'fCoMraety  1902,  2  Cb.  296,  71  L.  J.  Cb..85Q. 
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in  leases,  &c. 


of  the  sale  are  ascertained  within  the  prescribed  period,  they 
will  be  entitled  to  the  land  {t). 
Conditions  The  rule  against  perpetuities  does  not  apply  to  a  condition 

f"*?^™***^**  ^^  re-entry  contained  in  a  lease ;  nor  to  a  covenant  in  a  lease 
for  its  renewal,  or  a  right  under  any  other  covenant  running 
with  the  land  in  a  lease ;  nor  to  a  right  of  re-entry  for  securing 
a  rent-charge ;  nor  to  a  power  of  sale  in  a  mortgage ;  notwith- 
standing that  any  such  right  be  exercisable  beyond  the  period 
prescribed  by  the  rule  {u).  Nor  does  it  apply  to  a  restrictive 
covenant  contained  in  a  conveyance  of  land ;  or  to  any  contract, 
whether  for  payment  of  money  or  the  doing  of  any  other  act, 
which  is  not,  in  effect,  a  limitation  of  property  (v). 


Formerly 
subject  only  to 
rule  against 
tMsrpetuitieii. 


The  Accumu- 
lations Act, 
1800. 


Trusts  for  Accumtdation  of  Income, — Prior  to  the  statute 
next  mentioned,  real  or  personal  estate  might  be  vested  in 
trustees,  upon  trust  to  accumulate  its  rents  or  profits  for 
any  lawful  purpose,  for  as  long  a  period  as  is  allowed  by 
the  rule  against  perpetuities  for  suspension  of  the  vesting  of 
property  (w). 

The  law  on  this  subject  of  income  was  altered,  however,  by 
the  Accumulations  Act,  1800  (c.  98),  a  statute  also  known  as 
the  Thellusson  Act.  That  Act  prohibits  the  settlement  or 
disposition  of  real  or  personal  estate,  in  such  manner  that  the 
rents  or  profits  thereof  shall  be  wholly  or  partially  accumu- 
lated (x),  for  longer  than  the  life  of  the  grantor  or  settlor,  or 
twenty-one  years  from  the  death  of  the  grantor,  settlor,  or 
testator — or  during  the  minority,  or  respective  minorities,  of 
any  person  or  persons  living,  or  en  ventre  sa  mire,  at  the  death 
of  such  grantor,  settlor,  or  testator — or  during  the  minority,  or 
respective  minorities,  only,  of  any  person  or  persons  who,  under 
the  instrument  directing  such  accumulation,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  income  so  directed  to 


it)  Goodier  v.  Johnson,  18  Ch.  D.  441,  61  L.  J.  Ch.  369,  45  L.  T.  615;  Chodier 
V.  Edmundi,  1893,  3  Ch.  466,  62  L.  J.  Ch.  649 ;  Ite  Wood,  1894,  3  Ch.  381 ;  JU 
Daveron,  1893,  3  Ch.  421,  63  L.  J.  Ch.  64,  69  L.  T.  762  \  Re  Appleby,  1903,  1  Ch. 
666,  51  W.  R.  153. 

(u)  Marsden,  Perp.  11,  13.  15 ;  per  Jessel,  M.  R.,  in  London  AS.  TT.  Ry,  Co.  v. 
<?omm,  tupra,  note  (a) ;  MuUer  v.  Trafford,  1901,  1  Ch.  at  p.  61,  70  L.  J. 
Ch.  72. 

(v)  Marsden,  Perp.  13-16,  26 ;  Mackenzie  ▼.  CkUdert,  43  Ch.  D.  265,  69  L.  J. 
Ch.  188,  62  L.  T.  98;  and  see  London  S  S.  W.  Ry.  Co.  v.  Gomm,  tup.,  at  pp. 
576,  576. 

(w)  Per  Lord  Eldon  ;  Qrifitiu  v.  Vere,  9  Yes.  127,  L.  C.  R.  P. ;  Tkdlu$9on  ▼. 
Woodfwrd,  4  Ves.  227,  11  Ves.  112. 

(x)  As  to  where  the  application  of  the  income  of  land  in  works  upon  the  land 
is  or  is  not  within  the  Act,  see  Vint  v.  Raleigh,  1891,  %  Ch.  13,  60  L.  J.  Ch. 
676 ;  Rt  Maaon,  1891,  3  Ch.  467,  61  L.  J.  Ch.  26.  That  its  application  in 
keeping  up  a  sinking-fund  policy  on  leaseholds  is  not  within  the  Act,  see  Re 
Chtrdiner,  1901,  1  Ch.  697,  70  L.  J.  Ch.  407.    See  WrigJUton,  1904,  2  Ch.  93. 
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be  aceumulated.  And  the  Act  further  provides, '  that  the 
produce  of  the  property,  so  long  as  the  same  shall  be  directed 
to  be  accumulated  contrary  to  the  above  provisions,  shall  go  to, 
and  be  received  by,  the  person  or  persons  who  would  have  been 
entitled  thereto,  if  the  accumulation  had  not  been  directed 
(s.  1). 

Provisions  for  payment  of  debts  {y) ;  provisions  for  raising  Exoeptioiu. 
portions  for  a  child  or  children  of  the  grantor,  settlor,  or 
testator,  or  of  any  person  taking  a^  interest  under  the  instru- 
ment; and  directions  touching  the  produce  of  timber  or  wood 
upon  any  lands,  are  respectively  excepted  from  the  operation 
of  the  Act  (s.  2). 

A  recent  statute,  the  Accumulations  Act,  1892  (c.  58),  pro-  AocumuU- 
hibits  the  settlement  or  disposition  of  any  property,  in  such  ^^^JS  ^^^' 
manner  that  the  income  of  the  property  shall  be  accumulated 
for  the  purchase  of  land,  for  a  longer  period  than  the  minority 
or  minorities  of  any  person  or  persons  who  would,  for  the  time 
being,  if  of  full  age,  be  entitled,  under  the  instrument  directing 
the  accumulation,  to  the  income  thereby  directed  to  be  accumu- 
lated (2;).  Subject  to  the  provisions  of  this  Act,  accumulation 
may  be  directed  in  an  instrument  for  any  one  of  the  several 
periods  mentioned  in  the  Accumulation  Act,  1800,  though  not 
for  more  than  one  of  them  (a). 

A  trust  for  accumulation  for  a  period   longer  than  that  Effect  of  the 
allowed  by  the  Accumulations  Act,  1800,  is  valid  for  the  period  AocumnU- 
allowed,  and  fails  only  to  the  extent  of  the  excess.     The  in-  J'^  ^^ 
come  accruing  during  the  remainder  of  the  period  to  which 
the  direction  extends  (including  the  income  accruing  from,  the 
accumulations  during  the  period  allowed),  passes,  by  way  of 
resulting  trust,  to  the  settlor ;  or,  if  he  be  dead,  to  his  heir-at- 
law,  or  residuary  devisee,  so  far  as  it  consists  of  income  of  real 
estate,  and  so  far  as  it  consists  of  income  of  personalty,  to  his 
next  of  kin,  or  residuary  legatee  (J). 

If,  however,  the  accumulation  of  income  be  directed  for  a  Appiieation  of 
period  exceeding  that  allowed  by  the  rule  against  perpetuities,  "*^«  against 
the  direction  cannot  take  effect,  even  during  the  period  allowed  P®lE>«*ttitie8. 
by  the  Act,  but  is  entirely  void  (c). 


(y)  See  McMhewB  v.  KehU,  L.  R.  8  Gh.  691,  16  W.  B.  1213. 

(2)  Re  auUerbuch,  1901,  2  Ch.  286,  70  L.  J.  Ch.  614,  84  L.  T.  757 ;  He 
Baroness  Uanover,  1903,  2  Ch.  330,  72  L.  J.  Gb.  729,  86  L.  T.  8^. 

(a)  See  Jogger  v.  Jogger,  25  Ch.  D.  729,  53  L.  J.  Ch.  201,  49  L.  T.  667. 

(h)  Ori/Uhs  V.  Vere,  9  Ves.  127,  L.  C.  R.  P.  618 ;  Tolbot  v.  Jevers,  L.  R.  20 
Eq.  256,  44  L.  J.  Ch.  646,  23  W.  R.  741 ;  WeatheraU  v.  Thamburgh,  8  Ch.  D. 
261,  47  L.  J.  Gh.  658,  39  L.  T.  9 ;  JZc  Travis,  1900,  2  Ch.  641,  69  L.  J.  Gh.  663, 
83  L.  T.  241 ;  Be  Pope,  1901,  1  Gh.  64,  70  L.  J.  Gh.  26,  49  W.  R.  122 ;  Marsden, 
Perp.  338-340. 

is)  BoughUm  v.  James,  I  Coll.  26,  45,  1  H.  L.  G.  406 ;  MarshaU  v.  HcUvway, 
2  Swanst.  432. 

T 


290 

Exception. 


Effect  of. 


Conditions 
unlawful — 
when  fulfil- 
ment im> 
possible ; 


illegal ; 


against  public 
policy ; 


THE  LAW  OF  PROPERTY  IN  XAND. 

But  where  a  person  is  entitiled  to  an  exclusive  and  vested 
interest  in  real  or  personal  estate,  the  income  of  which  is 
directed  to  be  accumulated,  and  is  not  under  legal  incapacity, 
the  trust  for  accumulation  is  ineffectual,  since  it  may  be  at  any 
time  put  an  end  to  by  the  person  entitled  to  such  interest. 
The  Thellusson  Act,  therefore,  has  no  application  to  such  a, 
case;  nor  would  the  trust  be  affected  by  the  rule  against 
perpetuities,  if  the  interest  necessarily  vested  in  the  persoa 
entitled,  within  the  period  defined  by  that  rule  {d), 

AlicTiations  upon  CTrdawftd  Conditions, — A  limitation  of  an 
estate  in  expectancy  subject  to  a  condition  precedent — that  is, 
a  condition  upon  the  fulfilment  of  which  the  estate  is  to  become 
vested — is  void,  if  the  condition  be  unlawful;  whether  the 
estate  be  limited  to  take  effect  by  way  of  remainder,  or  as  an 
executory  interest.  And  any  prior  estate,  which,  if  the  con- 
dition were  valid,  would  be  defeated  by  its  fulfilment,  will  be 
absolute — that  is,  will  be  unaffected  by  the  condition  (e).  So 
also,  if  an  estate  be  granted  subject  to  a  condition  subsequent, 
and  the  condition  be  unlawful,  there  is  no  right  of  re-entry ; 
and  the  grant  takes  effect  as  an  unconditional  limitation  (/). 

A  condition  is  unlawful  if  its  fulfilment  is  impossible  at  the 
time  of  the  limitation,  or  afterwards  becomes  impossible  by  the 
act  of  God,  or  by  the  act  of  the  grantor  himself — as  if  an  estate 
be  granted  upon  condition  that  the  granted  go  to  Bome  in  one 
hour ;  or,  that  he  marry  a  certain  woman  by  such  a  day,  within 
which  time  the  woman  dies,  or  the  grantor  himself  marries 
her;  or  that  the  grantee  do  not  marry  without  the  consent  of 
a  certain  person>ho  dies  before  the  grantee  marries  (g). 

A  condition  is  unlawful,  also,  if  it  requires  the  doing  of  an 
act  which  is  positively  forbidden  by  law,  whether  it  be  a  crime 
or  a  civil  injury ;  as  where  an  estate  is  granted  upon  condition 
that  the  grantee  kill  another,  or  commit  a  trespass  (h). 

Other  conditions  are  unlawful  on  grounds  of  public  policy 
or  morality.  Such  are  conditions  subsequent  in  restraint  of 
marriage ;  at  least,  if  the  tendency  of  the  condition  is  to  exclude 

(d)  Marsden,  Ferp.  818,  333 ;  Saunder$  y,  Vautier,  4  Beav.  115 ;  BcUeman  v. 
Hotchin,  10  Beav.  426 ;  Harbin  y.  Masterman,  L.  R.  12  Eq.  569,  40  L.  J.  Ch. 
760,  S.  C.  aub.  nom.  Wharton  y.  Masterman^  1895,  A.  G.  186,  64  L.  J.  Cb.  369, 
72  L.  T.  431.     • 

{e)  See  onle,  p.  109 ;  Co.  Litt  206  a ;  Mary  PorHngUm'8  Com,  Rep.  pt.  10, 
35  a ;  2  Bl.  Comm.  157.  But  a  bequest  of  personalty  sabjeot  to  an  unlawfal 
condition  precedent  is,  in  some  circomstances,  treated  as  an  unconditional 
bequest ;  see  2  Jarman,  Wills,  852. 

(/)  Co.  Litt.  206  a,  218  a. 

ig)  2  BL  Comm.  157  ;  Wallcery.  WaUcer,  29  L.  J.  Ch.  856 ;  Oraydon  ▼.  IHok$, 
2  Atk.  16 ;  Be  Greenwood,  1903,  1  Cb.  749,  72  L.  J.  Ch.  281,  88  L.  T.  202w 

{h)  2  Bl.  Comm.  157. 
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marriage  altogether ;  as  where  the  coiidition  requires  marri^ 
with  a  person  having  not  less  than  £500  a  year  (i).  Bnt  ia 
condition  restraining  marriage  to  a  limited  extent  only-^As 
that  the  grantee  shall  not  marry  a  particular  person,  or  shall 
not  marry  a  second  time,  or  without  a  certain  person's  consent 
— ^is  valid  (j) ;  except  that,  in  the  case  of  a  gift  of  personallrf, 
a  condition  (whether  precedent  or  subsequent)  requiring  consent 
of  a  third  person  to  a  marriage,  and  perhaps  some  other  con- 
ditions in  partial  restraint  of  marriage,  are  void,  where  there  is  no 
gift  over  on  breach  of  the  condition ;  though  to  this  rule,  als6, 
there  are  some  exceptions  (k).  And  where  an  estate  or  interest 
is  given  to  a  person  utUU  his  or  her  marriage,  with  a  gift  over 
(either  by  express  limitation  or  by  implication),  in  that  event, 
to  another  person,  it  is  construed  as  a  gift  subject  to  a  condi* 
tional  limitation  taking  effect  in  the  event  of  the  marriage ;  and, 
as  such,  it  is  valid  (/),  although  its  tendency  and  effect  are  the 
same  as  in  the  case  of  a  condition  subsequent. — ^On  grounds  6$ 
public  policy,  also,  conditions  or  limitations  to  take  effect  iid 
case  of  the  future  separation  of  husband  and  wife  {m),  or  birth 
of  children  out  of  wedlock  (n),  or  cohabitation  of  a  man  and 
woman  without  marriage,  are  invalid  (o), — On  the  same  ground,  a 
condition  subsequent,  to  take  effect  if  the  grantee  shall  die  with* 
out  having  acquired  a  peerage,  has  been  held  to  be  invalid  (p). 

Again,  a  condition  subsequent  is,  in  general,  invalid,  if  it  be  in  rettnint  of 
repugnant  to  the  estate  granted,  or,  in  other  words,  if  it  be  alienation, 
intended  to  take  effect  in  derogation  of  any  of  the  incidents  of 
that  estate ;  as,  a  condition  of  forfeiture  of  a  fee  simple,  if  th^ 
grantee  shall  die  intestate  (q\  or  if  he  shall  attempt  to  alienate 


{i)  See  MorUy  v.  Rewnddwot  2  Hare  570 ;  and  notes  to  Scott  v.  TyUr,  1  L.  G. 
£q.  535. 

{j)  Allen  V.  /aeibon,  1  Cb.  D.  399,  45  L.  J.  Ch.  310.  33  L.  T.  713 ;  Jenner  v. 
Turner,  16  Ch.  D.  188,  50  L.  J.  Gh.  161,  43  L.  T.  468 ;  and  notes  to  SeoU  t. 
Tyler^  svpra. 

{k)  Reijnisk  v.  Martin,  3  Atk.  330;  Seott  v.  Tyler,  and  notes,  supra;  and  as 
to  exceptions  to  this  rnle,  see  2  Jarman,  Wills  888  ;  He  Nouru,  1899,  I  Gh.  63|^ 
68  L.  J.  Gh.  15.  79  L.  T.  376. 

{I)  Heath  ▼.  Lewie,  3  De  G.  M.  k  G.  954 ;  see  per  Wigram,  Y.G.,  in  MorUif  v. 
Rennoldton,  2  Hare  570,  580. 

(m)  Wren  v.  Bradley,  2  De  Q,  Si  8m.  49  ;  In  JZ^  Moore,  39  Gh.  D.  116,  67 
L.  J.  Gh.  936,  59  L.  T.  681.  Bat  a  limitation  having  reference  to  a  separation 
actually  agreed  upon,  and  afterwards  taking  plaee,  ia  valid  :  Wilson  v.  Wilton, 
1  H.  L.  G.  538 ;  Hunt  v.  IfwU,  4  De  G.  F.  &  J.  221. 

(n)  See  Jarman,  WiUs,  c.  31 ;  Dorin  v.  Darin,  L.  B.  17  Bq.  463,  7  H.  L.  668, 
45  L.  J.  Gh.  652 ;  and  see  poet,  p.  445. 

(o)  See  Ayertt  v.  JenJcine,  ante,  p.  282*,  hote  (vr).  For  otker  instances  of  acts 
opposed  to  pnblic  policy,  see  Pollock,  Contracts^  c»  7 ;  Leake,  Gontraots,  st. 
3,  Gh.  4.  ;  .. 

( p)  Egerton  v.  BaH  Broumlow,  4  H.  L.  Gas.  1. 

(9)  JUIHxon,  1903,  2  Gh.  468,  72  L.  X  Gh.  642,  86  L.  T.  862;  see  also  j2 
Jarman,  Wills,  855. 
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What  Are 
obaritable 
IMiipoaeg. 


the  estate  (r),  or  if  it  shall  become  liable  to  the  claims  of  his 
creditors,  through  his  bankruptcy  or  otherwise  («).  But  a  con- 
dition restraining  alienation  to  a  limited  extent  only,  may  be 
valid ;  as,  that  the  grantee  shall  not  alienate  to  a  particular 
person,  or  shall  not  sell  the  estate  ouc  of  his  family  (t).  And 
an  exception  to  the  general  rule  occurs  in  the  case  of  a  con- 
dition in  a  lease  for  years,  or  in  a  lease  for  life  (u),  for  forfeiture 
on  breach  of  a  covenant  against  assignment  of  the  estate,  or  in 
the  event  of  the  tenant's  bankruptcy,  or  in  case  of  the  estate 
becoming  otherwise  subject  to  the  claims  of  his  creditors; 
for,  in  a  lease,  such  a  condition  is  valid.  Moreover,  the  rule  is 
subject  to  a  qualification,  similar  to  that  applicable  to  con- 
ditions in  restraint  of  marriage — namely,  that  if  an  estate  for 
life  or  years  (v)  be  given  to  a  person  utUU  he  shall  attempt  to 
alienate,  become  bankrupt,  &c.,  with  a  gift  over  in  that  event, 
the  limitation  is  valid.  But  such  a  conditional  limitation 
annexed  to  a  grant  of  the  fee  simple  is  repugnant  to  the  estate 
granted,  and  is  void  (w).  And  if  the  owner  of  land  limits  an 
estate  in  it  to  himself,  subject  to  a  conditional  limitation,  in 
the  event  of  his  bankruptcy  or  insolvency,  to  another  person, 
the  latter  limitation  is  deemed  to  be  opposed  to  public  policy, 
as  being  a  fraud  on  the  bankrupt  law,  and  is  void  (x).  If, 
however,  he  limits  an  estate  in  the  land  to  himself,  subject  to 
a  conditional  limitation  on  attempted  alienation  by  him,  or  in 
some  other  event,  not  being  a  fraud  on  the  bankrupt  law,  the 
conditional  limitation,  it  seems,  is  valid,  even  though  the 
claims  of  his  creditors  may  be  defeated  thereby  {y\ 

Dispositions  for    Charitable    Purposes. — A    disposition    is 
'.charitable,'  in  a  legal  sense,  when  it  is  made  for  the  benefit 

(r)  Co.  Litt.  223  a ;  Bradley  y.  PeixotOy  3  Yes.  324 ;  S.C.,  and  notes  thereto, 
h.  C.  R.  P.  514 ;  Shaw  v.  Ford,  7  Gh.  D.  669,  47  L.  J.  Cb.  531,  37  L.  T.  749 ;  Re 
Maehu,  21  Gb.  D.  838,  30  W.  R.  887 ;  In  Re  Roeher.  26  Gb.  D.  801,  53  L.  J.  Cb. 
722.  51  L.  T.  785 ;  Re  DugdaU,  38  Cb.  D.  176,  57  L.  J.  Cb.  634,  58  L.  T.  581 ; 
Re  EUiU,  1896,  2  Cb.  353,  65  L.  J.  Ch.  753,  75  L.  T.  138.  As  to  tbe  invalidity 
of  a  condition  restraining  tbe  barring  of  an  estato  tail,  or  exercise  of  tbe 
powers  given  by  tbe  Settled  Land  Acts,  1882  to  1890,  see  anU^  pp.  48, 72. 

'  {$)  Brandon  v.  Robinton,  18  Yes.  429  ;  see  3  pt.  1  Davidson,  Conv.  109. 

(<)  Co.  Litt.  223  a ;  8  e  cases  cited  ante,  p.  42,  noto  (v). 

(u)  Co.  Litt  223  b ;  Batler's  note  to  Litt.  s.  362. 

(v)  Lewin,  108-110;  3  pt.  1  Davidson,  Conv.  110  et  teq. ;  notes  to  Bradley  v. 
PeixoU),  L.  C.  R.  P.  514 ;  Re  Maehu,  21  Cb.  D.  838,  842,  30  W.  R.  887. 

(w)  Re  Maahu,  iupra;  3  pt.  1  Davidson,  Conv.  Ill  (n);  Re  DugdaU^  <a]9ro, 
noto  (r) ;  CorbeU  v.  OorbeU,  14  P.  D.  7,  58  L.  J.  P.  17,  60  L.  T.  74 ;  Metcalfe  v. 
Meteal/e,  43  Ch.  D.  633^  59  L.  J.  Cb.  159,  61  L.  T.  767. 


{^)  HigUnboiham  w.  Holme.  19  Yes.  88,  3  pt.  1  Davidson,  Conv.  134  et  teq.  Of. 
Bhlmee  v.  Pmmf,  3  K.  4  J.  90,  102 ;  iSe  J)etmold,  40  Cb.  D.  585,  58  L.  J.  Cb. 
496,  61  L.  T.  21. 

(tf)  See  iZe  JktmM,  m»ra;  Re  Johmon  Jokn9on,  1904,  1  K.  B.  134,  73  L.  J. 
K.  B.  220,  90  L.  T.  <1. 
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of  the  community  generallj,  or  of  a  certain  class  of  the  com- 
munity (as  distinguished  from  particular  individuals),  and  for 
an  object  tending  to  the  relief  of  the  poor,  or  the  advancement 
of  religion,  learning,  science,  or  art;  or  any  other  useful  end  (z). 

Originally,  alienations  for  charitable  purposes  were  not,  as  Oifti  of  Und 
such,  subject  to  any  legal  restrictions ;  and  with  respect  to  ^^^  ohArity-- 
alienations,  for  such  purposes,  of  pure  personal  estate — that  is,  ^^^^^^^  *"**  ^ 
such  personal  estate  as  is  not,  directly  or  indirectly,  an  interest 
in  land — the  law  has  undergone  no  change.  But,  by  the 
Charitable  Uses  Act,  1735  (c.  36),  gifts  for  charitable  purposes 
of  interests  in,  or  arising  out  of,  land,  or  of  personal  estate  to 
be  invested  in  land,  were  subjected  to  restrictions,  the  effect  of 
which  was  that  such  gifts  could  not  be  made  by  will,  and 
could  be  made  inter  vivos,  only  under  certain  conditions.  This 
statute  was  commonly  called  the  Mortmain  Act,  though  its 
purpose  was  not  accurately  expressed  by  that  title;  for  the 
word  mortmain,  in  its  proper  legal  sense,  is  applicable  (as  will 
be  seen)  to  alienations  to  corporations  only,  but  applies  to 
these,  whether  they  be  charitable  or  not;  while  the  Act 
applied  to  alienations  to  charities,  whether  incorporated  or  not, 
and  to  these  alone  (p.  470). 

The  above  Act,  and  certain  Acts  amending  it,  were  MortmMn  and 
repealed,  and  re-enacted  with  amendments,  by  the  Mortmain  Charitable 
and  Charitable  Uses  Act,  1888  (a  42).  That  Act  provides,  in  fg^.  * 
effect,  that  (subject  to  the  exceptions  presently  mentioned)  an 
assurance  of  land  (a),  or  of  personal  estate  to  be  laid  out  in 
the  purchase  of  land,  to  or  for  the  benefit  of  any  charitable 
uses,  shall  be  void  (aa),  unless  the  same  be  made  in  accordance 
with  the  following  requirements :  (1)  That  it  be  made  to  take 
effect  in  possession  for  the  charitable  use  immediately  from 
the  making  thereof;  (2)  that  it  be  without  any  power  of 
revocation,  reservation,  condition,  or  provision,  for  the  benefit 
of  the  assuror,  or  of  any  person  claiming  under  him— -except 
that  nominal  i*ents,  mines,  minerals,  easements,  and  benefit  of 
stipulations  as  to  buildings,  &&,  and  a  right  of  entry  on  non- 
payment of  such  rent  or  breach  of  such  stipulations,  may  be 
reserved ;  (3)  that — unless  it  be  an  assurance  of  copyhold  or 
customary  land,  or  of  stock  in  the  public  funds — it  be  made 
by  deed  executed  in  the  presence  of  at  least  two  witnesses'; 
(4)  that — unless  it  be  an  assurance  in  good  faith  for  full  and 
.valuable  consideration  (which  may  consist  wholly  or  partly  of 


(z)  3  Steph.  Comm.  76,  Lewin,  18.  See  notes  to  Corbyn  y.  French^  L.  C* 
R.  P.  639. 

(a)  See  the  definition  of  'land'  in  the  Mortmain  and  Charitable  Uaea  Act, 
1891  (c.  73),  s.  3  (jONMC,  p.  296),  whioh  i3  thereby  made  applicable  to  the  Aet 
of  1888. 

t 

{aa)  Doe  v.  Wrtghu,  2  B.  &  A.  721 ;  Ckurcker  ▼.  MarHn,  42  Cb.  D.  3X2,  58 
L.  J.  Ch.  686,  61  L.  T.  113. 


.III.'. I       I 
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a;  rent,  itent-charge,  or  other  annual  payment),  or  an  assufdince 
o£  stock  in  the  public  funds — ^it  be  made  at  least  twelve 
aaonths  before  the  death  of  the  assuror,  including  the  days  of 
the  making  of  the  assurance  and  of  the  death ;  (5)  that  if  it  be 
an  assurance  of  stock  in  the  public  funds,  not  made  for  full 
:and  valuable  consideration  in  good  faith,  it  be  made  by  transfer 
of  the  stock  at  least  six  months  before  the  death  of  the 
assuror,  including  the  days  of  the  transfer  and  of  the  deaths; 
(6)  that — unless  it  be  an  assurance  of  stock  in  the  public  funds 
•^— it  be  enrolled,  within  six  months  after  its  execution,  in  the 
Central  Office  of  the  Supreme  Court  of  Judicature  (s.  4). 

Exemptions.  Assurances  for  certain  charitable  purposes  are  exempted 

by  the  Act  from  the  foregoing  requirements  (b).  This  ex- 
emption applies  to  assurances  by  deed  or  will  of  land  for, 
or  for  the  purposes  of,  a  public  park,  or  a  school-house  for 
an  elementary  school,  or  a  public  museum,  and  to  a  gift  by 
will  of  personal  estate  to  be  applied  in  the  purchase  of  land 
for  any  of  those  purposes ;  except  that  not  more  than  twenty 
aores  of  land  for  a  public  park,  or  two  acres  for  a  museum,  or 
one  acre  for  a  school-house,  may  be  given  by  will;  and 
provided  that  the  will  or  deed  (if  the  latter  be  made  other- 

.  .  wise  than  for  valuable  consideration)  be  executed  not  less 

'  '  than  twelve  months  before  the  death  of  the  donor,  and  be 
'  .'  enrolled  in  the  books  of  the  Charity  Commissioners  within 
six  months  after  the  death  of  the  testator  or  the  execution 
of  the  deed,  as  the  case  may  be.  Assurances  to,  or  in  trust 
for,  any  of  the  followinj^  institutions  are  also  within  th& 
exemption :  the  Universities  of  Oxford,  Cambridge,  London, 
Durham,  and  the  Victoria  University,  and  any  of  the  colleges 
of  those  universities;  the  Collies  of  Eton,  Winchester, 
and  Westminster  (where  the  assurance  is  for  the  support  of 
their  scholars),  and  Keble  College.  And  an  assurance  irUer 
mtfosy  for  valuable  consideration,  to  trustees  for  any  society 
formed  for  religious  purposes,  or  for  the  promotion  of  educa- 
tion, art,  literature,  science,  or  other  like  purpose,  of  land  not 
exceeding  two  acres,  whereon  a  building  for  such  purpose  is  to 
be,  or  has  been,  erected,  is  also  within  the  exemption  (c).  And 
as  regards  an  assurance  of  land  for  the  purposes  of  a  school** 
Jhouse  for  an  elementary  school  within  the  meaning  of  the 
Education  Acts,  1870  to  1902,  the  Education  Act,  1902  (c  42), 
has  provided  that  the  above  mentioned  Act  of  1888,  and  so 
much  of  the  Act  of  1891,  next  mentioned,  as  requires  the  sale 


:  fb)  Thesn  exemptions  are  not  affected  bj  the  provisiobs  of  the  Mortmain 
ADd  Charitable  Uses  Act,  189}  (c.  73) ;  see  s.  10  of  that  Act. 

(e)  Ss.  6,  7.  As  to  other  ezemptipnff,  see  s.  8,  the  Mortmain,  ftc.  Act,  1892 
<0. 11),  exempting  assnnndes  by  deed  ta  local  authorities  from  the  require- 
ments of  the  Act  of  1888. 
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t>f  land  assured  by  will,  within  a  year  after  the  testators  death, 
Bhall  hot  apply  to  the  assurance  (a  23  (5)  ). 

As  regards  gifts  by  will  for  charitable  purposes  (where  the  Mortmain  and 
testator  has  died  since  the  5ch  August  1891)  the  restrictions  <^^*ntAb^« 
imposed  by  the  preceding  statutes  have  been  relaxed  by  the  J^^J  ^^ 
Mortmain  and  Ohiaritable  Uses  Act,  1891  (c.  73).     That  statute 
provides  that  land  may   be  assured  by  will  to,  or  for  the 
benefit  of,  any  charitable  use;  but  that  (except  as  presently 
mentioned)  such  land  shall,  notwithstanding  anything  in  the 
will  to  the  contrary,  be  sold  within  one  year  from  the  death  of 
the  testator,  ^or  such  extended  period  as  may  be  determined 
by  the  High  Court,  or  a  judge  thereof,  or  the  Charity  Com- 
missioners.    If  the  land  is  not  sold  within  the  time  limited 
for  the  sale,  it  is  to  vest  forthwith  in  the  official  trustee  of 
charity  lands,  and  the  Charity  Commissioners  are  to  take  all 
necessary  steps  for  its  sale  (ss  5,  6)  (d). 

The  Act  also  provides  that  any  personal  estate,  by  will  As  (o  penon* 
directed  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  *^fy  fif*^®'*  ^y 
benefit  of  any  charitable  uses,  shall  (except  as  presently  men-  ^^h^  of 
tioned)  be  held  to  or  for  the  benefit  of  the  charitable  uses,  Und; 
as  though  there  had  been  no  such  direction  (s.  7)  (e). 

By  another  provision  of  the  Act,  however,  the  High  Court,  as  to  retention 
or  a  judge  thereof,  or  the  Charity  Commissioners,  may  sanction  oj  aoqaisition 
the  retention  or  acquisition,  as  the  case  may  be^  of  land  assured  orden  '  ^ 
by  will  (c[),  or  proposed  to  be  purchased  out  of  personal  estate 
by  will  directed  to  be  so  laid  out,  to  or  for  the  benefit  of  any 
charitable  use,  if  satisfied  that  such  land  is  required  for  actual 
occupation  for  the  purposes  of  the  charity,  and  not  as  an  in- 
vestment (s.  8). 

The  provisions  of  the  Charitable  Uses  Act,  1735,  were  held  Meaning  of 
to  apply  to  every  interest  that,  in  the  legal  phrase,  *  savoured  '  l»n<i '  ^^^^^ 
of  the  realty '  (/).     Thus,  the  following  (as  well  as  land,  and  Act^m*'" 
money,  stock,  &c.,  to  be  applied  in  the  purchase  of  land)  were      ' 
within  the  Act :  Money  to  arise  from  the  sale  of  land ;  money 
secured  by  mortgage  of,  or  charge  upon,  land,  or  by  mortgage 
of  rates  or  tolls,  payable  in  respect  of  the  ownership  or  use  of 
land;  money  given  to  pay  off  a  mortgage  debt  affecting  land 
belonging   to  a  charity.      But  shares  in,  and  debentures  or 
debenture  stock  of,  a  corporation  which  holds  lands,  were  not 
within  the  Act>  since  they  are  not  interests  in  the  land  itself. 

■        -  ■  ■!  ■  ■  ■  «  .III  I        I    •  I  If  I     I         I  I    I   I    «  ■    I     I     ■    I     I  I  I  I  ■  I    P  I     M   .       .     ■       ■ 

(d)  That  this  enactment  does  not  apply  to  a  devise  of  land  on  trnst  for  sale, 
and  for  pavment  of  the  proceeds  of  sale  to  a  charitjr,  see  authorities  cited 
infra  note  (t). 

(e)  ReStOton,  1901,  2  Ch.  640,  70  L.  J.  Ch.  747,  85  L.  T.  411. 

(/)  The  expression  'impure  personal  estate'  is  commonly  used  in  this  con- 
nection to  denote  any  interest  of  the  aboTe  kind  that  is  personal  estate. 
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And  a  gift  of  money  to  a  charity,  for  the  purpose  of  building 

on  certain  land  already  held  by  the  charity,  was  not  affected 

by  the  Act,  if  that  land  was  distinctly  referred  to  in  the  gift ; 

but  otherwise  the  gift  was  void,  as  impliedly  directing  the 

purchase  of  land,  for  the  erection  thereon  of  the  building  (jg). 

Alteration  hj        But  as  regards  dispositions  to  which  the  Mortmain  and 

Mortaimm  and  Charitable  Uses  Act,  1888,  and  the  Mortmain  and  Charitable 

U^eTArt*       ^®®®  -^^^^  1891,  apply,  most  of  the  preceding  distinctions  are 

1891.     '       now  of  no  importance;  for  the  latter  Act  provides  that  the 

term  '  land,'  in  the  Acts,  shall  not  include  money  secured  on 

land,  or  other  personal  estate  arising  from,  or  connected  with, 

land  (A).    Hence,  a  devise  of  land  upon  trust  for  sale,  and  for 

payment  of  the  proceeds  of  the  sale  to  a  charity,  is  not  affected 

by  the  provisions  of  the  Act  of  1891,  as  to  assurances  of  land 

by  will  to  charitable  uses  {{), 

VHiera  Toid.  AlienatioTts  of  Advowsons, — If  an  advowson  be  alienated 

during  a  vacancy  of  the  benefice,  the  next  presentation  will 
not  pass  to  the  alienee.  And  the  alienation  of  a  right  of  next 
presentation,  under  the  like  circumstances,  is  void  (}').  By  the 
Benefices  Act,  1898  (c.  48),  ss.l,  2,  moreover,  various  restric* 
tions  are  imposed  on  transfers  of  rights  of  patronage  of 
benefices.  And  under  earlier  statutes  directed  against  simony, 
as  will  hereafter  be  seen,  the  alienation  of  an  advowson  or 
next  presentation,  for  valuable  consideration,  under  some 
circumstances  creates  a  forfeiture  to  the  Crown  of  the  next 
presentation  (p.  440). 

Voidmble  Alienations  in  Fraud  of  Creditors, — The  statute  13  Eliza- 

under  Stat  13  beth,  c.  5  (1571),  cnscts,  in  effect,  that  all  alienations  of 

Siix.  c.  6.        lands,  or  of  goods  and  chattels,  made  for  the  intent  or  purpose 

of  delaying,  hindering,  or  defrauding  creditors  and  others  of 

their  actions,  suits,  debts,  &c.,  shall,  as  against  those  persons, 

their  heirs,  &c.,  be  deemed  void ;  unless  the  alienation  be  made 

upon  good  (which  here  means  valuable)  (A;)  consideration,  and 

hoTiAfde,  to  any  person  or  persons  not  having,  at  the  time  of 

the  alienation,  notice  of  such  intent  or  purpose. 

Bff«ct  of  the  The  effect  of  this  statute  is  to  enable  creditors  to  set  aside 

■tAtiite.  any  alienation  (including  an  appointment  under  a  general 


ig)  See  CoHtyn  y.  French^  and  notes  thereto,  L.  C.  R.  P.  639. 

{h)  6.  3,  repealing  the  definition  of  land  in  the  Act  of  1888,  s.  10  (iii.). 

{%)  Re  WUkbnaon.  1902,  1  Ch*  841,  71  L.  J.  Ch.  6S3,  87  L.  T.  40 ;  J2e  Side- 
hcUom,  1902,  2  Ch.  389,  71  L.  J.  Ob.  662,  87  L.  T.  57 ;  (/.  J2e  Jlffland,  1903, 1  Ch. 
467,  72  L.  J.  Ch.  277,  88  L.  T.  466. 

0')  Bishop  qf  Lincoln  ▼.  Wolfertian,  1  W.  Bl.  490;  see  WaUk  v.  Bi$h4fp  jo/ 
LineUn,  L.  R.  10  C  P.  618.  44  L.  J.  C.  P.  244,  32  L.  T.  471. 

[k)  Twynt'M  Case,  Rep.  pt.  3,  80,  1  S.  U  C.  1. 
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power  of  appointment)  (0  of  landi.  goods,  &c.,  which  would 
otherwise  be  subject  to  their  claims,  made  by  the  debtor  with 
the  intention  of  defeating  such  claims — other  than  an  aliena- 
tion in  favour  of  a  purchaser  for  value,  who  is  no  party  to  the 
fraudulent  design  of  the  alienor.  But  the  Act  does  not  enable 
the  parties  to  the  transaction,  or  any  person  claiming  through 
them,  to  dispute  its  validity  (m).  The  exception  in  favour  of 
a  purchaser,  who  is  not  a  party  to  the  fraud,  applies  as  well  to 
a  purchaser  from  the  person  in  whose  favour  the  fraudulent 
alienation  was  made,  as  to  a  purchaser  from  the  debtor 
i)imself(')i). 

The  intention  of   the   alienor  to  delay  or    defraud    his  Fraud  may  be 
creditors  may  be  either  proved  as  a  matter  of  fact,  or  inferred  'n'®"'®*^- 
from  the  circumstances  of  the  case.    And  it  may  be  inferred 
from  the  indebtedness  of  the,  alienor,  together  with  insuffi- 
ciency of  consideration  for  the  alienation.    Hence,  an  aliena-  Voluntary 
tion  which  iai  voluntary — !.«.,  by  way  of  gift — will  be  void  as  jJh^*di^*n,e<i 
against  creditors,  if  the  donor  was  insolvent  at  the  time  of  fnaduient. 
.making  the  gift ;  or  if  his  remaining  estate  was  insufficient 
for  the, payment  of  his  debts ;  or  where  the  alienation  consists 
of  a  settlement  of  the  bulk  of  his  estate,  and  has  been  made 
by  him  shortly  before  engaging,  in,  or  while  engc^ed  in,  a 
business  of  a  hazardous  character,  which  has  resulted  in  his 
insolvency  (o).     And  such  an  alienation  will  be  invalid  as 
against  creditors,  although  the  alienee  was  not  a  party  to  the 
fraud;   for  a  person  taking  by  gift  cannot,  in  this  respect, 
■stand  in  a  better  position  than  his  donor.     A  post-nuptial 
settlement,  made  for  the  benefit  of  the  settlor's  wife,  or  of 
his  wife  and  children,  and  not  made  in  pursuance  of  a  valid 
ante-nuptial  contract,   is,  of  course,  a  voluntary   alienation 
within  the  Act 

An  alienation  for  valuable  consideration,  mad^  in  fraud  of  Alienation  for 
creditors,  may  be  set  aside  under  the  Act,  if  it  can  be  shown  value,  where 
that  the  alienee  did,  not  acquire  in  good  faith,  or,  in  other  frondulent. 
words,  was  a  party  to  the  alienor's  fraud  (p).     Hence,  a  settle- 
ment made  prior  to,  and  in  consideration  of,  marriage,  by  a 
•person  in  embarrassed  circumstances,  with  the  view  of  defeating 

(1)  Sug.,  Pow.  474. 

(m)  Itobinaan  v.  M*D<mnea,  2  B.  &  Aid.  134 ;  Beuey  v.  Windham,  6  Q.  B.  166. 

(n)  ffali/ax  Joint  Stock  Banking  Co,  y.  OledkiU,  1891,  1  Gb.  31,  60  L.  J.  Ch. 
181,  63  L.  T.  623. 

{o)  Cro$9Utf  y.  ElvfoHhy,  L.  R.  12  Bq.  158,  40  L.  J.  Ch,  480,  24  L.  T.607; 
Maokay  y.  J)ovgiat,  L.  R.  14  Eq.  106,  41  L.  J.  Ch.  639,  26  L.  T.  721 ;  ExptsrU 
RuueU,  19  Ch.  D.  688,  61  L.  J.  Gh.  521,  46  L.  T.  113 ;  <if.  Be  Lane-Pox,  1900,  2 
Q.  B.  608,  69  L.  J.  Q.  B.  722,  83  L.  T.  176. 

ip)  Twyne'a  Case,  atid  ndtes,  tupra;  Acrainan  v.  Corbett,  1  Johns,  ft  Hem. 
410 ;  Bott  y.  Smith,  21  Beay.  511,  617 ;  ef.  Ufaekdyne  y.  Smith,  1903, 1  K.  B.  671, 
72  L.  J.  K.  B.  237,  88  L.  T.  i48,     ,  , 
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Alienfttions 
void  under 
bankruptcy 
law. 


or  delaying  his  creditors,  will  bb  voidable  under  the  Act,  if  lit 
appears  that  the  wife  was  aware  of  the  piurpose  with  which  the 
settlement  was  made ;  although  (since  marriage  is  a  vaia&b)^ 
consideration)  she  is  technically  a  purchaser  (^). 

As  will  hereafter  be  seen,  certain  alienations  are  void  as 
against  creditors,  under  the  bankruptcy  law,  in  case  of  the 
alienor's  bankruptcy,  whether  or  not  they  be  also  voidable 
imder  the  statute  of  Elizabeth  (p.  434). 


Stat.  27  Eliz. 
c.  4. 


What  aliena- 
tions were 
within  thig 
statute. 


I,       "•!   • 

It ' « I !  */ 


Vol.qAUry 
Conveyances 
Act,  1893. 


Alienations  in  Fratid  of  Subsequent  Purchasers, — The  statute 
27  Elizabeth  c.  4  (1584)(r),  enacted,  in  effect,  that  all  aliena- 
tions of  land,  made  with  intent  to  defraud  and  deceive  sub- 
sequent purchasers  for  viLluJable  consideration  of  the  same  land, 
should,  as  against  such  purchasers  and  persons  claiming  under 
them,  be  void;  unless  the  alienation  were  made  for  good  (i,e., 
valuable)  (s)  consideration,  and  bond  fide.  The  statute  also 
made  void,  as  against  the  same  persons,  all  conveyances  of  land 
with  any  clause  or  condition  of  revocation,  determination,  or 
alteration,  at  the  grantor's  will,  of  the  whole  or  part  of  the 
interest  granted;  except  mortgages  made  bond  fide  upon  good 
consideration. 

It  was  established  that  any  conveyance  of  land  (including 
an  appointment  in  exeix^ise  of  a  general  power),  that  was  not 
made  for  valuable  consideration,  was  invalid  under  this  Act,  as 
against  a  person  to  whom  the  grantor  had  afterwards  alienated 
the  land  for  valuable  consideration,  even  though  that  person 
should  have  acquired  the  land  with  notice  of  the  prior 
Voluntary  conveyance;  for,  it  was  said,  the  very  execution 
of  a  subsequent  conveyance  suflSciently  evinced  the  fraudulent 
intention  of  the  former  one.  But  the  donor  could  not  thus 
defeat  his  voluntary  conveyance,  as  against  a  person  to  whom 
the  donee  had  previously  alienated  the  land  for  valuable 
consideration  (^). 

The  operation  of  the  above  Act  lipon  voluntary  conveyances 
has  been  greatly  restricted,  however,  by  the  Voluntary  Convey- 
ances Act,  1893  (c.  21),  passed  29th  of  June,  1893.  This  Act 
provides  that  no  voluntary  conveyance  of  lands,  tenements,  or 

(o)  Cdxmhvne  v.  PenhalL,  1  Sm.  k  G.  228 ;  Bvlmer  v.  Hv/nUr^  L.  R.  8  £q.  46, 
38  L  J.  Ch.  543,  20  h.  T.  942 ;  c/.  Kevan  v.  Crawford,  6  Ch.  D.  29,  46  L.  J.  Ch. 
729 ;  c/.  Re  UoUand,  1902,  2  Ch.  360,  71  L.  J.  Ch.  518,  86  L.  T.  542. 

(r)  Made  perpetual  by  stat.  39  Eliz.  c.  18. 

{$)  Ttvyne's  Gate,  Rep.  pt.  3,  80,  1  S.  L.  C.  1 ;  Sag.,  Pow.  467 ;  Sag.,  Y.  &  P. 
ch.  22»  8.  1.  An  Msignment  of  leaseholds  hits  been  held  not  to  be  volantary 
under  the  Act^  as  the  assignee  incurs  a  liability  In  resipeot  of  the  rent  and  the 
covenants  in  the  lease :  Price  v.  Jenkins  4  Ch.  P.  483,  5  Ch.  D.  619,  46  L.  J. 
Ch.  805,  37  L.  T.  51 ;  q/l  Harr%$  v.  TuJth.  42  Ch.  D.  79,  58  L.  J.  Ch.  424«  60 
L.  T.  699. 

(0  Sag.,  y.  k  P.  719,  720,  and  cases  there  ciied. 
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heredibaments,  whether  made  before  or  after  the  passing  of  the 
Act,  shall,  if  made  boTid  fide  and  without  fraudulent  intent,  be 
deemed  fraudulent  within  the  meaning  of  the  Act  27  Elizabeth 
c.  4,  by  reason  of  any  subsequent  purchase  for  value,  or  be 
defeated  under  the  last  mentioned  Act  by  a  conveyance  made 
upon  any  such  purchase ;  except  where  the  author  of  such  a 
voluntary  conveyance  has  subsequently,  but  before  the  passing 
of  the  Voluntary  Conveyances  Act,  1893,  disposed  of  such  lands, 
tenements,  or  hereditaments  to,  or  in  favour  of,  a  purchaser  for 
valua 

. .  ■  ■  '• .     ^  •  .'•.'. 

Alienations    wherAy    Ftyt^feitures    are    iwMirr«<i.  — Certain  Voidable  i«" 
alienations    are    voidable,  in    that    they  render   the   estat^  certain  cases, 
alienated  liable  to  forfeiture.     The  cases  in  which  an  alienar 
tion  may  have  this  effect  are  noticed  in  other  pages  of  this 
work ;  and  forfeiture,  generally,  is  considered  in  a  subseququt 
chapter  (p,  439), 
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CHAPTEE  III. 

ALIENATION  INTER  VIVOS. 

AsBiiraooes  or  Xhe  instruments  by  which  estates  and  interests  in  land  are 
cooveyaaoeB.  n^Quated  inter  vivos,  are  called,  generally,  assurances,  or,  more 
commonly,  conveyances.  These  instruments  are  considered  in 
the  present  chapter  with  reference  to  their  forms  (Sect.  IL), 
and  their  construction,  or  interpretation  (Sect.  III.).  And,  in 
t^onnection  with  conveyances,  the  essentials  of  deeds  generally, 
and  the  ordinary  clauses  of  deeds  of  conveyance,  are  discussed ; 
and  the  usual  provisions  of  some  of  the  principal  assurances  of 
land  are  noticed  (Sect.  IV.).  The  consideration  of  these  matters 
is  preceded  by  a  brief  explanation  of  the  requisites,  in  regard 
to  form,  of  contracts  for  the  alienation  of  estates  and  interests 
in  land,  and  the  usual  stipulations  in  formal  contracts  for  the 
sale  of  such  estates  and  interests  (Sect.  I.).  The  rights  and 
obligations  of  the  parties  to  a  contract  for  the  sale  of  land,  so 
far  as  such  rights  and  obligations  are  not  varied  by  express 
provisions  of  the  contract,  have  already  been  noticed  (pp.  163, 
268-280). 

Sect.  L — Contracts  for  Alienation  of  Land. 

St.  of  Fraud*         Memorandum  of  Contract. — ^The  Statute  of  Frauds,  1677, 

M  to  Rale  of     ^Q^  3j^  3^  4^  enacted  that  no  action  should  be  brought  upon  any 

contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 

interest  in  or  concerning  them,  unless  such  agreement,  or  some 

memorandum  or  note  thereof,  should  be  in  writing,  and  signed 

by  the  party  to  be  charged  therewith,  or  some  other  person 

thereunto  by  him  lawfully  authorised. 

iu  appiieii-  This  enactment  applies  to  a  contract  for  the  transfer  of  any 

tion.  interest  in  lands,  tenements,  or  hereditaments,  by  way  of  sale, 

lease,  mortgage,  or  other  transaction. — The  expression  *  lands.' 

&c.,  extends  to  profits  d  pj^tndre  and  easements ;  also  to  growing 

vegetable  produce  of  land,  other  than  emblements  (p.  4),  where, 

under  the  contract,  such  produce  is  to  remain  in  the  soil  for 

the    purchaser's    benefit  (a).     But    emblements,    and    things 

(a)  See  Leake,  Contracts,  164-168 ;  MartikaU  v.  Oreen,  1  C.  P.  D.  35,  46  L.  J. 
C.  P.  163,  33  L.  T.  404. 
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attached  to,  or  forming  part  of,  land,  which  are  agreed  to  be 
severed  before  sale,  or  under  the  contract  of  sale,  are  '  goods  * 
within  the  meaning  of  the  Sale  of  Goods  Act,  1893 
(c.  71;  see  s.  62). 

The  note  or  memorandum  must  contain,  either  expressly  or  Rdc^auitesof 
by  necessary  implication,  all  the  material  terms  of  the  contract,  memoranduai. 
It  must  state  the  contracting  parties,  either  by  name,  or  in 
such  manner  as  to  indicate  their  identity.  Thus, '  the  vendor '  ' 
is  not  a  sufficient  description  of  the  seller;  biit  'owner,' 
'  mortgagee,'  *  executor '  of  a  person  named,  or  *  trustee  selling 
under  a  trust  for  sale,'  sufficiently  describes  him.  And  where 
a  party  named  is  an  agent  acting  for  an  undisclosed  principal, 
the  principal  may  be  identified  by  parol  evidence  (J). — The 
memorandum  must  describe  the  property  to  be  sold,  sufficiently 
for  its  identification ;  and  must  show  what  estate  or  interest 
therein  is  to  be  sold,  unless  it  be  the  whole  estate  or  interest 
of  the  vendor  (c). — The  memorandum  may  be  contained  in  one 
document,  or  in  several  documents ;  but,  in  the  latter  case,  the 
connection  between  the  documents  must  appear  from  their 
terms,  parol  evidence  not  being  admissible  to  connect  them, 
though  it  may  be  given  to  identify  a  document  referred  to 
in  another  document  (t^).  An  envelope,  and  a  letter  shown 
to  have  been  enclosed  therein,  may  together  constitute  the 
memorandum  under  the  statute  («).  An  offer  in  writing, 
showing  the  terms  of  the  agreement,  may  be  a  sufficient 
memorandum  under  the  statute,  though  orally  accepted  (/). 
The  purpose  with  which  the  memorandum  was  made  is  not 
material,  since  it  is  required  only  as  evidence  of  the 
contract  (g). 

Though  the  memorandum  must  be  signed  by  the  party  to  be  Signature  of 
charged,  i.«.,  the  defendant  in  an  action  on  the  contract,  or  his'"®™®"'*^'*^ 
agent,  it  need  not  be  signed  by  the  other  party,  or  his  agent 
(A). — An  authority  given   to  an  estate  agent,  to  procure  a. Aiithority  of 
purchaser  of  certain  property,  does  not  empower  him  to  sign  a  Jl^^^^**^'' 
contract  of  sale,  unless  he  is  also  given  authority  to  sell  the  auctioneer,  m 
property  (t).     Nor  has  a  solicitor,  acting  on  behalf  of  either  to  siguing. 

(6)  See  Filby  v.  Hounadl,  and  cases  there  cited,  1896,  2  Ch.  737,  65  L.  J. 
Gh.  852. 

(o)  See  Leake,  Contracts,  174-186 ;  1  Dart,  V.  &  P.  252-266. 

{d)  Ridgway  y,  Wha/rUm,  6  H.  L.  G.  238 ;  Long  v.  MiUayr,  4  G.  P.  D.  460,  48 
L.  J.  G.  P.  596,  41  L.  T.  306. 

(«)  Ptauroe  v.  Qard/ner,  1897,  1  Q.  B.  688,  66  L.  J.  Q.  B.  467,  76  L.  T.  441. 

(/)  RtttM  V.  PicMy,  L.  R.  1 3:z.  342,  36  L.  J.  Ex.  218,  15  L.  T.  26. 

{g)  Jones  v.  Vietaria  Graving  Dock  Cb.,  2  Q.  B.  D.  314,  46  L.  J.  Q.  B.  210,  36 
U  T.  347. 

{h)  Laythoarp  y.  Bryant,  2  Bing.  Tf,  G.  735. 

(t)  Ifamer  v.  Sharp,  L.  R.  19  Eq.  106,  44  L. ,  J.  Gb.  63,  31  L.  T.  643 ;  Oodvfin 
V.  Brind,  L.  R.  5  G.  P.  299,  39  L.  J.  G.  P.  122 ;  cf.  Rosenbavm  ▼.  Bdlaon^  1900,  2 
Gh.  267 ;  69  L.  J.  Gh.  569 ;  82  L.  T.  668. 


m 


THE  i^*4W  OF  PROPBHTY  IN  LAND. 


party,  an  implijed  ^thoritj  to  bind  his  cUent.  by  sigiiing^  the 

memorandum  0.— An  auctioneer  has  authority  to  sign  the 

memorandum  foi:  the  purchaser,  immediately  after  the  bidding, 

as  well  as  for  the  vendor;  but  the  auctioneer's  clerk  has  no 

^,  .    such  authority,  unless  it  appears  that  the  purchaser  consented 

thereto  (A).  ,, 

Memorandum        The  memorandum  paay  be  made  after  the  contract  has  been 

after  contract,  entered  into ;  but  it  must  exist  before  the  commencement  of 

an  action  on  the  contract  (/).  .     . 

The  contract  is  enforceable  in  equity,  although  it  be  not 

evidenced  as  the  statute  requires,  if  the  absence  of  a  memoranr 

dum  is  due  to  the  fraud  of  the  party  to  be  charged  by  the 

contract  (77t),  or  if  the  contract  has  been  partly  performed  by 

the  other  party  (n) ;  also,  where  the  sale  takes  place  by  order 

pf  the  Court  (o) ;  and  where  the  defendant  admits  the  contract, 

^tid  does  not  insist  on  the  requirements  of  the  stjatute,  as<a 

defence  (p). 


Where  the 
Rtatute  does 
not  apply. 


Vorm  of 
contract  on 
auction  sale. 


Reserve,  on 
auction  sale. 


]>epo8it> 


Forfeiture  of 
deposit. 


ForxQal  Contracts.— -Conditions  of  Sale. — On  a  sale  of 
land  by  auction,  the  memorandum  of  the  contract,  which  is 
i^igned  immediately  after  the  auction,  incorporates,  by  reference, 
tj^ie  particulars  of  sale,  which  describes  the  property  sold,  and 
the.  conditions  of  sale,  which  contain  the  express  provisions  of 
thie  contract. 

The  Sales  of  Land  by  Auction  Act,  1867  (c.  48)  (s.  4), 
provides  that  the  particulars  or  conditions  of  such  a  sale  shall 
statue  whether  the  land  will  be  sold  without  reserve,  or  subject 
to  a  reserved  price,  and  whether  a  right  to  bid  is  reserved. 

The  contract  commonly  provides  for  payment  of  a  deposit 
by  the  purchaser.  This,  if  made  payable  to  the  auctioneer, 
on  a  sale  by  auction,  is  held  by  him  as  a  stake-holder  for  both 
parties,  unless  it  is  expressly  made  payable  to  him  as  the 
vendor's  agent  (q) ;  but  the  reverse  is  the  rule,  if  the  deposit 
is  made  payable  to  the  vendor's  solicitor  (r).    It  is  usually,  also, 

ij)  SvtUk  V.  Weluter,  3  Cb.  D.  49,  45  L.  J.  Oh.  628,  36  L.  T.  44 ;  Fty,  Sp.  Per. 

24a 

{k)  Emmenonv.ffedU,  2  Taunt,  38;  1  Dart,  V.  A;  P.  209 ;  Bdlr.  BalU^lSBl, 

1  Ch.  663,  66  L.  J.  Ch.  397,  76  L.  T.  264. 

{I)  Sievewrigkt  v.  Arckibaldy  17  Q.  B.  107. 

(m)  WkUckunsk  v.  Bevi»^  2  Bro.  C.  C.  659  ;  see  Be  Duke  of  MarOwr^mgk,  1894, 

2  Ch.  133,  63  L.  J.  Gb.  471,  70  L.  T.  314 ;  Bochefouoavild  ▼.  BfAUteady  1897,  I 
Ch.  196,  66  L.  J.  Gh.  74,  76  L.  T.  602. 

(»)  See  LesUr  v.  Poxcroft,  and  notes  thereto,  2  L.  C.  Bq.  460 ;  MoMiimu  v. 
Choke,  36  Cb.  D.  681,  66  L.  J.  Ch.  662,  66  L.  T.  900. 

•  («)  I  Dart,  V.  ft  P.  227 ;  Ttj,  Sjk  Per.  249. 

ip)  2  Dart,  V.  k  P.  1148 ;  Fry,  Sp.  Per.  250. 

<f )  I  Dar]b,  Y,  &  P.  206. 

<r)  EUis  v.  Goutton,  1893,  1  Q.  B.  350,  62  L.  J.  Q.  B.  232,  68  L.  T.  144 ; 
iOykl  V.Day,  L.  R.  1  C.  P.  80i  35  L.  J.  C.  P.  7,  13  L.  T.  328. 


f    ALIENATION  INTER  VIVOS.      -  303 

stipnilated  tbat»  on  breach  of  any  of  the  conditions  of  the- 
contract  by  the  purchaser,  the  deposit  shall  be  forfeited  to 
the  vendor,  who  shall  then  be  at  liberty  to  re-sell  the  property,  ' 

and  .that  the  purchaser  shall  make  good  any  deficiency  in  price 
on  such  re-sale,  with  the  expenses  thereof.  If  the  vendor  re- 
sells under  this  clause,  he  must  bring  the  deposit  into  account^: 
in  a  claim  by  him  for  a  deficiency  on  the  re-sale.  He  mttj^ 
be  entitled,  however,  to  treat  the  contract  as  rescinded  through 
the  purchaser's  default,  and  retain  the  deposit ;  but  if  he  does 
so,  and  then  sells  the  property  as  owner,  he  has  no  claim  for 
a  deficiency  on  the  re-sale,  under  the  above  stipulation.  The 
purchaser,  being  in  default,  cannot,  it  seems,  claim  the  excess 
in  price,  if  any,  on  the  re^sale;  whether  the  re-sale  has  been 
made  under  the  stipulation,  or  by  the  vendor  as  owner  (s). 
Though  there  be  no  stipulation  in  the  contract  for  forfeiture 
of  the  deposit,  it  cannot,  usually,  be  recovered  by  a  purchaser 
who  has  wrongfully  repudiated  the  contract;  since  it  is  a 
guarantee  of  good  faith,  as  well  as  a  part  payment  (t). 

Where  it  is  desired  to  deprive  the  purchaser  of  any  rights  Special  eon- 
to  which  he  would  be  entitled  under  an  open  contract,  with  ^A^*®***  ■*  to  ' 
respect  to  investigation  of  the  vendor's  title  (as  to  which,  see 
pp.  268-276),  special  stipulations  for  that  purpose  must  be 
inserted  in  the  contract.     On  the  subject  of  such  special  stipu- 
lations, some  observations  have  already  been  made  (p.  275). 

Where  leasehold  land  held  at  an  entire  rent,  or  land  Sale  of  parts 
subject  to  a  rent-charge,  is  sold  in  lots,  or  part  only  of  the?^^*'!^*"^^^^* 
land  is  sold,  and  the  vendor  cannot  obtain  the  consent  of^l"  ^  ' 
the  reversioner,  or  person  entitled  to  the  rent-charge,  to  an 
apportionment  of  the  liabilities  under  the  lease,  or  of  the  rent- 
charge  (as  the  case  may  be)  between  the  different  parts  of 
the  property,  a  special  stipulation  is  necessary,,  to  preclude 
objection  to  the  title  by  the  purchaser  of  any  lot,  or  of  the  part 
sold,  on  account  of  its  continuing  liability  to  the  entire  rent,  or 
rent-charge;  and  (in  the  case  of  leasehold  land)  on  account  of 
the  liability  for  breaches  of  covenants  of  the  lease  by  the  pur- 
chasers of  other  lots,  or  the  owner  of  the  unsold  part.  Special 
provision  is  usually  made,  in  such  a  case,  for  the  apportionment 
of  the  rent,  or  rent-chai^.  by  mutual  agreement;  and  for  in- 
demnifying a  purchaser  against  such  liabilities  under  a  lease  as 
last  mentioned. — ^And  a  similar  stipulation  as  to  apportionment 
of  rents  is  usually  necessary,  on  ssde  of  the  reversion  of  a  part 
of  land  leased  at  an  entire  rent  (u). 

On  sale  of  leasehold  property,  unusual  and  onerous  cove-  Onerous 

^  covenants  in 

leaseSa 
(<)  Exp.  ffwnter,  6  Ves.  94,  97  ;  per  Fiy,  L.  J.,  M<nP0  v.  Smith,  27  Cb.  D^  S9, 
53  L.  J.  Ch.  1066,  60  L.  T.  573. 

«)  ff<we  V.  Sfndtky  iupra,-^  qf  Pcdmer  T.  Temple,  9  A.  &  E^  508.. 

(u)  As  to  provisions  for  these  purposes  in  purcha8e*deeds  see  post,  p.  345. 
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nants  in  the  lease  should  be  mentioned'  in  the  contract,  or 
inspection  of  the  lease  before  the  sale  should  be  offered  (v). 

The  jmrchaser  is  frequently  precluded,  by  stipulations  in 
the  contract,  from  objecting  to  the  title  on  the  ground  of 
the  property  being  subject  to  easements,  quit^rents,  or  other 
like  buixiens  that  may  not  materially  affect  its  value ;  or  on  the 
ground  of  any  of  certain  technical  defects  in  instruments,  which 
are  not  thereby  rendered  invalid — ^as  the  non-registration  of 
deeds,  &c.,  relating  to  lands  in  Middlesex  or  Yorkshire;  or  the 
fact  of  an  instrument,  executed  on  or  before  the  I6th  May, 
1888,  being  unstamped  or  iusufticiently  stamped.  As  regards 
instruments  executed  after  that  date,  the  Stamp  Act,  1891 
(c.  39)  (s.  117),  makes  void  any  such  stipulation  as  last  men- 
tioned, and  every  contract,  arrangement,  or  undertaking,  for 
assuming  liability,  or  indemnifying  against  liability,  on  account 
of  the  absence  or  insufficiency  of  the  stamp  on  any  sucli 
instrument. 

It  is  sometimes  provided,  in  the  contract,  that  errors  in  the 
description  of  the  property,  or  other  errors  in  the  particulars, 
shall  not  annul  the  contract,  but  shall  be  the  subject  of  com- 
pensation. Such  a  condition  may  entitle  the  purchaser  to 
compensation  for  errors,  after  completion  of  the  purchase, 
unless  this  is  expressly  excluded  by  the  contract  (u;).  The 
vendor  is  not  protected,  by  the  condition^  against  rescission  of 
the  contract  by  the  purchaser  for  fraudulent  misrepresentation, 
or  misrepresentation  which,  though  not  fraudulent,  is  such  that 
the  property  is  substantially  different  from  what  it  was  re- 
presented to  be  {x): — The  last  observation  applies,  equally, 
to  a  stipulation,  which  is  frequently  made,  that  any  such 
error  shall  not  annul  the  contract,  and  that  no  compensation 
shall  be  made  for  the  same;  but,  in  this  case,  the  purchaser 
cannot  claim  to  enforce  the  contract,  with  compensation  for 
a  misdescription,  as  he  may  do  where  compensation  for  mis- 
description is  provided  for  (y), — Where  there  is  no  stipulation 
on  the  subject,  and-  the  misdescription  is  slight  and  im- 
material (but  not  otherwise),  and  is  not  fraudulent,  the 
vendor  may  enforce  specific  performance  of  the  contract; 
making  compensation  for  the  error;  but  the  misdescription 
would  be  a  good  ground  of  defence  to  an  action  for  damages 
against  the  purchaser,  for  breach  of  the  contract.  The  pur- 
chaser, on  the  other  hand,  can  compel  performance  of  the 


(p)  See  cMUf  p.  166,  and  cases  there  cited,  note  (6). 

(w)  Pcdmer  ▼.  Johnton,  13  Q.  B.  D.  351,  53  L.  J.  Q.  B.  348,  51  L.  T.  211. 

'  (»)  2  Dart.  V.  &  P.  740;  Flight  v.  Booth,  1  Bibg.  N.  C.  370. 

(y)  2  Dart,  V.  &  P.  740 ;  i2e  Terry  and  White,  ^2  Gh.  D.  14.  55  L.  J.  Ob.  345,' 
54  L.  T.  353 ;  Be  Puoketl  and  Smith's  Contract,  1902,  2  Ch.  258,  71  L.  J.  Oh. 
666,  87  L.  T.  189. 
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contract  by  the  vendor,  with  compensation,  whether  the  mis- 
description be  trivial  or  substantial  (z). 

It  is  usually  stipulated  in  the  contract,  that  the  purchaser  Time  for 
shall  deliver  his  requisitions  on  the  title,  in  writing,  to  the  *^®^^^®ry  °^ 
vendor,  within  a  specified  number  of  days  after  delivery  of  ^*l""*  *°"*'* 
the  abstract  of  title  (as  to  which  time  is  to  be  of  the  essence 
of  the  contract) ;  and  that,  otherwise,  the  same  shall  be  con- 
sidered as  waived.  But  this  stipulation  does  not  bind  the 
purchaser,  where  the  abstract  of  title  is  not  delivered  within 
tlie  time  (if  any)  fixed  by  the  contract  (a) ;  and  where  the 
abstract,  as  delivered,  is  not  a  perfect  abstract,  the  time  runs 
only  from  the  date  when  the  abstract  is  supplemented  as  may 
be  necessary  (b).  An  abstract  is  '  perfect '  for  this  purpose, 
when  it  is  as  perfect  an  abstract  as  the  vendor  could  furnish 
at  the  time  of  delivery  (c). — The  stipulation  does  not  prevent 
the  purchaser  from  making,  after  the  time  thereby  limited,  a 
stipulation  which  goes  to  the  root  of  the  title,  where  the  title 
is  wholly  bad  (d) ;  unless,  perhaps,  where  it  has  been  clearly 
stipulated  that  the  purchaser  is  to  accept  such  a  title  (e). 

The  contract  usually  stipulates  that,  if  the  purchaser  shall  Condition  for 
make  [or,  make  and  insist  on]  any  requisition  as  to  the  title  ^^1^^^°°  ^^ 
[or,  as  to  the  title  or  otherwise],  which  the  vendor  shall  be 
unable  or  unwilling  to  comply  with,  the  vendor  may  rescind 
the  contract,  notwithstanding  any  intermediate  negotiation  or 
litigation  on  the  subject — ^upon  returning  the  deposit — ^with- 
out being  liable  for  interest,  or  the  piirchaser'a  costs  of  in- 
vestigating the  title,  or  compensation.  The  vendor  cannot 
rescind  under  this  stipulation,  if  he  made  the  contract  know- 
ing that  he  had  no  title  (/).  He  must  exercise  his  right  of  re- 
scission in  good  faith  ;  but  he  is  not  bound  to  give  his  reason 
for  not  complying  with  the  purchaser's  requisition  (g). 

The  date  on  which  the  purchase  is  to  be  completed,  by  pay-  Time  for  com- 
ment of  the  balance  of  the  purchase-money,  and  conveyance  piet»on ;  and 
of  the  property  to  the  purchaser,  is  usually  specified  in  the  purchase- 
contract.    Time  is  not,  in  general,  of  the  essence  of  the  con-  money. 

(2)  2  Dart,  V.  &  P.  739 ;  Fry,  Sp.  Per.  537. 

(a)  Upperton  v.  Nickofaon,  L.  B.  6  Oh.  436,  40  L.  J.  Oh.  401,  26  L.  T.  4. 

(6)  Gray  v.  Fowler,  L.  R.  8  Ex.  249,  280,  42  L.  J.  Ex.  161,  29  L.  T.  297 ; 
ffobsaii  V.  Bell,  2  Beav.  17. 

(c)  See  1  Dart,  V.  &  P.  142  ;  Morley  v.  Cook,  2  Hare,  111. 

(rf)  Want  V.  SUiUibroM,  L.  R.  8  Ex.  175,  42  L.  J.  Ex.  108,  29  L.  T.  293  :  Re 
Tnnqueray-  Willaume  and  Landau,  20  Ch.  D.  465,  51  L.  J.  Ch.  484,  46  L.  T. 
542. 

{e)  See  Re  Scott  and  Alvarez,  1895,  2  Oh.  603,  64  L.  J.  Gh.  376,  72  L.  T.  456. 

if)  Bowman  v.  Hyland,  8  Ob.  D.  588,  47  L.  J.  Ob.  581,  39  L.  T.  90 ;  Re 
DeighUm  and  HarrU'a  Contract,  1898,  1  Oh.  458,  67  L.  J.  Ch.  240,  78  L.  T.  480. 

{g)  Re  Starr-Bowkett  and  Sibtm't  Contract,  42  Ch.  D.  375,  58  L.  J.  Ch.  651,  61 
L.  T.  346. 
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tract,  in  this  respect,  unless  by  express  stipulation  (which  is 
not  a  usual  provision) ;  but  if  either  party  is  guilty  of  un- 
reasonable delay,  the  other  party  may,  by  notice  to  him,  fix 
a  reasonable  time  within  which  the  purchase  must  be  com- 
pleted (h).  It  is  commonly  stipulated  that  the  purchaser 
shall  pay  interest  on  the  purchase-money  (less  the  amount 
of  the  deposit),  if  the  completion  of  the  purchase  is  delayed 
for  any  reason,  other  than  the  vendor's  wilful  default  (t). 
Delay  caused  by  the  state  of  the  title,  or  through  the  vendor's 
failure  to  deliver  a  perfect  abstract  in  the  first  instance,  will 
not  exonerate  the  purchaser  from  liability  for  interest  under 
this  stipulation ;  nor,  it  seems,  can  he,  in  such  a  case,  relieve 
himself  from  this  liability  by  paying  the  purchase-money  into 
a  bank,  at  interest  (j). 

Provision  is  usually  made  in  the  contract  for  the  receipt 
of  the  rents  and  profits,  and  discharge  of  the  outgoings,  by  the 
vendor  up  to  the  date  fixed  for  completion  of  the  contract, 
and  by  the  purchaser  as  from  that  date  (k). 

Where  land  sold  in  lots  is  held  under  one  title,  the 
contract  commonly  provides  that  the  purchaser  of  the  largest 
in  value  of  the  lots  shall  hold  the  title-deeds,  and  shall  give 
the  statutory  acknowledgment  and  undertaking  respecting 
them  (p.  281)  to  each  of  the  other  purchasers. 

Unless  the  contract  otherwise  provides,  the  purchaser  pre- 
pares the  conveyance,  and  bears  the  expense  of  its  prepara- 
tion ;  while  the  vendor  bears  the  expense  of  its  perusal,  and 
of  its  execution  by  all  necessary  parties.  The  costs  of  getting 
in  outstanding  estates  and  interests  are,  however,  commonly 
imposed  on  the  purchaser,  by  express  stipulation ;  and  thiiB 
stipulation  may  extend  to  the  costs  of  obtaining  the  concur- 
rence of  mortgagees  in  the  conveyance  (Z). 
Sale  by  Court.  Where  land  is  sold  in  pursuance  of  an  order  of  the  Chancery 
Division  of  the  High  Court,  the  purchase-money  is  paid  into 
Court,  unless  the  order  otherwise  directs ;  and  the  purchaser 
is  not  Uable  to  see  to  its  application. — ^The  order  binds  equit- 
able interests  in  the  land,  and  therefore  obviates  the  necessity 


Kentit  and 
profits  and 
oiit(foingn. 


Title-deedfl. 


Preparation 
and  oosta  of 
conveyance. 


(A)  Fry,  Sp.  Per.  472  ;  CompUm  ▼.  BagUy,  1892,  1  Ch.  813,  61  L.  J.  Ch.  113, 
65  L,  T.  706. 

(t)  As  to  the  meaning  of  wilful  default,  see  Jie  Young  and  ffartton^i  Con- 
tract,  31  Ch.  D.  168, 174.  54  L.  J.  Ch.  1144,  53  L.  T.  837 ;  BenneU  v.  Stone,  1903, 
1  Ch.  509,  72  L.  J.  Ch.  240,  88  L.  T.  35. 

(j)  Re  RUey  and  StreatfiM,  84  Ch.  D.  386,  66  L.  J.  Ch.  442,  56  L.  T.  48 ;  bat 
see  Fry,  8p.  Per.  595  ;  2  Dart,  V.  &  P.  716.  As  to  liability  for  interest  in  the 
absence  of  stipulation,  see  ante,  p.  163. 

{k)  As  to  the  right  to  the  rents  and  profits,  or  possesion,  in  the  absence 
of  stipulation,  see  a/nte,  p.  163. 

{I)  Re  Sander  and  Walford,  83  L.  T.  316,  W.  N.  1000,  183;  Re  WUlett  and 
Argenti,  60  L.  T.  735,  W.  N.  1889,  66. 
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of  the  concurrence  in  the  conveyance  of  persons  having  such 

interests. — ^The  Court  may  compel  the  piirchaser  to  accept  a 

clear  equitable  title,  where  the  owner  of  the  legal  estate  claims 

no  interest  in  the  land  (m) ;    and  it  will  then  be  left  to  the 

purchaser  to  get  the  legal  estate  conveyed  to  him,  or  vested 

in  him  by  order  of  the  Court  (p.  391). — ^The  Conveyancing  Conveyancing 

and  Law  of  Property  Act,  1881  (c.  41),  s.  70,  provides  that  an  ^^1881,  as  to 

order  of  the  Court  shall  not,  as  against  a  purchaser,  be  in-  °'  °'^    **"  ' 

validated  on  the  ground  of  want  of  jurisdiction,  or  of  want 

of  any  concurrence,  consent,   notice  or  service,  whether  the 

purchaser  has  notice  of  any  such  want  or  not  (n). 


Sect.  II. — ^Forms  of  Conveyances. 

Claasiflcation. — ^Various  forms  of  conveyances  are  used  in  Three  classex. 
aUenation  inter  vivos  ;  the  form  or  forms  that  may  be  adopted 
in  any  given  case  depending,  chiefly,  on  the  quality  of  the 
estate  or  interest  intended  to  be  conveyed,  as  being  either 
legal  or  equitable ;  and  also  (if  it  be  a  legal  interest)  on  the 
tenure  of  the  land,  that  is,  whether  it  is  freehold  or  copyhold. 
Estates  and  interests  registered  under  the  Land  Transfer  Acts, 
1875  and  1897,  however,  are  alienated  iriJter  vivos  by  special 
modes  of  transfer  prescribed  by  those  Acts  (see  pp.  491,  497). 
Excluding  these,  the  different  forms  of  conveyances  may  be 
divided,  according  to  the  above  distinctions,  into  three  classes  : 
(1)  Conveyances  of  legal  estates  and  interests  in  land  of  free- 
hold tenure ;  (2)  Conveyances  of  legal  estates  and  interests  in 
land  of  copyhold  tenure ;  (3)  Conveyances  of  equitable  estates 
and  interests  in  land  of  either  tenure. 


Sub-sect.  1. — Conveyances  of  Legal  Estates  and  Interests  in 

Land  of  Freehold  Tenure, 

Classiflcation. — Conveyances  under  this  head  depend  for  Three  classes. 
their  legal  effect  either  on  rules  of  the  conmion  law,  or  on 
the  operation  of  the  Statute  of  Uses,  or  on  the  provisions  of 
modem  statutes.  Hence,  they  may  be  distinguished  as  con- 
veyances at  conmion  law ;  conveyances  under  the  Statute  of 
Uses ;  and  modem  statutory  conveyances ;  and  they  will  be 
here  considered  as  thus  classified. 

(m)  2  Dart,  V.  k  P.  1336 ;  Marlaw  v.  Smith,  2  P.  Wms.  201  ;  Oradock  ▼.  Piper, 
14  Sim.  312. 

(n)  Re  Hall  Dare's  Contract,  21  Ch.  D.  41,  51  L.  J.  Ch.  671,  46  L.  T.  766; 
Moityn  Y.  Mostyn,  1893.  3  Ch.  376,  62  L.  J.  Ch.  959,  69  L.  T.  741 ;  Jonet  v. 
BameU,  1900,  1  Ch.  370,  69  L.  J.  Ch.  242,  82  L.  T.  370;  Re  Whithorn,  W.  N. 
1901,  86. 
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Principal  Conveyanoes  at  Common  Law. — ^The  principal  convey- 

cimveyancesat  ances  of  this  class  are  feofiments,  grants,  leases,  assignments, 

common  law.        i  j       _^      j  »   o  '  »  o 

releases,  and  surrenders. 


Feoffment 
defined. 


Writing  not 
essential  for, 
at  common 
law. 

Alterations  by 
statute. 


What  in- 
terests may 
pass  by. 


Former 
tortious 
operation  of. 


Feoffment  (o). — ^The  feoffment  is  the  mode  of  conveyance 
originally  used  for  the  transfer  of  the  seisin,  or  feudal  owner- 
ship in  possession  of  land.  It  consists  in  '  livery  of  seisin ' 
— ^that  is,  a  delivery  of  possession  of  the  land,  made  either  on 
the  land  (livery  in  deed),  or  in  sight  of  it  (livery  in  law) — 
accompanied  by  words  explanatory  of  the  act  of  livery,  and 
defining  the  estate  intended  to  be  transferred.  The  trans- 
ferror is  called  the  feoffor  ;  and  the  transferee,  the  feoffee  (p). 

The  common  law  did  not  require  writing  in  evidence  of 
a  feoffment ;  though,  in  fact,  the  transaction  was  usually 
evidenced  by  a  'charter  of  feoffment.'  But,  by  the  Statute 
of  Frauds,  1677  (c.  3),  ss.  1,  2,  it  was,  in  effect,  provided,  that 
all  estates  in  land  (except  for  certain  terms  not  exceeding 
three  years),  created  by  livery  of  seisin  only,  and  not  put  into 
writing  signed  by  the  parties  so  creating  the  same,  or  their 
agents  authorised  by  writing,  should  have  the  effect  of  estates 
at  will  only.  And,  by  the  Real  Property  Act,  1845  (c.  106), 
s.  3,  a  feoffment,  other  than  a  feoffment  made  under  a  custom 
by  an  infant  {q\  is  void  at  law,  imless  evidenced  by  a  deed. 

The  feoffment  is  available  only  for  the  transfer  of  estates 
accompanied  by  seisin — i.e.,  estates  of  inheritance,  or  for  life, 
in  possession.  But  it  may  pass  an  estate  in  possession,  with 
a  remainder  expectant  thereon.  A  freehold  reversion  or 
remainder,  expectant  on  an  estate  for  years,  may  be  conveyed 
by  feoffment ;  for,  in  such  case,  the  seisin  is  in  the  owner  of 
the  expectant  estate  (r). 

Formerly,  a  feoffment — ^which  differed  in  this  respect  from 
other  ordinary  modes  of  conveyance — ^might  have  a  *  tortious 
operation,'  by  passing  a  greater  estate  than  the  feoffor  himself 
had  in  the  land  (s).  Thus,  a  tenant  for  life  or  for  years  might, 
by  feoffment,  convey  the  fee  simple.  The  estate  thus  con- 
veyed was,  however,  immediately  forfeitable  to  the  person 
having  the  next  vested  estate  in  remainder  or  reversion  (t). 
This  peculiarity  of  a  feoffment  was  abolished  by  the  Real 
Property  Act,  1845  (c.  106),  s.  4. 


(o)  From  the  verb  *  to  enfeof '  (ftoffart  or  vnftudare\  to  give  o&e  a  feud : 
2  Bl.  Gomm.  310. 

(p)  2  Bl.  Comm.  310,  315. 

{q)  As  to  whicb,  see  infra^  and  post,  p.  458. 

(r)  2  Bl.  Comm.  314 ;  4  Croise,  t.  32,  c.  4,  s.  21 ;  Baiton,  §  22 ;  see  atUr, 
p.  94. 

(<)  Fines  and  recoveries  had  a  simUar  operation  in  some  cases. 

(0  4  Crnise,  t.  32,  c.  4,  ss.  30-32 ;  Co.  Litt.  327  b. 
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The  {c6£Ement  has  long  since  been  superseded,  as  an  ordi-  Disuse  of 
nary  mode  of  conveyance,  by  other  conveyances,  that  take '®*^^'"®"*' 
effect  without  livery  of  seisin.    It  is  now  employed  only  for 
the  conveyance  of   land  by  an  infant,  under  the  custom  of 
gavelkind  (p.  458) ;   in  which  case,  it  is  the  only  mode  of  con- 
veyance applicable. 

GrarU  (u), — A   grant,    at    common   law,   is   a   conveyance  Grant  defined, 
whereby  an  interest,   other  than  an  estate  in  possession  in  l^^^  requisite 
land,  may  be  transferred.    It  must  be  made  by  deed ;    but  ^^^' 
no  ceremony  of  transfer,  beyond  the  execution  of  the  deed, 
is  required. 

This  conveyance  was  applicable,  at  conmion  law,  only  to  Whatinterests 
interests  that  are  not  accompanied  by  the  seisin  of  land,  as™»y*>®oo»- 
estates  of  freehold  in  expectancy,  rights  of  common,  rents,  ^^^^  ^^' 
rent-charges,    easements,    advowsons,    seignories,    Jbc.      Such 
interests    were  hence  said  to   *  lie  in  grant,'   and  were  thus 
distinguished  from  estates  that  'lay  in  livery,'  that  is,  estates 
transferable  by  Uvery  of  seisin  {v).    But,  as  will  be  seen,  the 
deed  of  grant  has  been,  by  statute,  made  available  for  the  con- 
veyance of  freehold  estates  in  possession  (p.  320). 

Lease. — A  lease  is  a  conveyance  whereby  an  estate  for  years.  Lease  defined. 
or  at  will,  is  granted  by  a  person  who  has  a  greater  estate  in 
the  subject  of  the  conveyance.    A  conveyance  of  a  life  estate 
in  land,  also,  is  sometimes  called  a  lease  for  life,  where  the 
estate  is  granted  at  a  rent  (w). 

A  lease  of  land  for  a  term  of  years,  or  for  an  estate  at  will.  How  made, 
is  made,  at  common  law,  by  a  grant  of  the  land  for  the  term  or 
estate  intended  to  be  created,  followed  by  entry  of  the  lessee 
upon  the  land.  Until  such  entry,  the  lessee,  as  has  been  seen, 
has  merely  an  interesse  termini,  whether  the  lease  be  intended 
to  have  effect  immediately,  or  in  futuro  (p.  73).  But  where 
the  lease  is  made  by  an  instrument  which  depends  for  its  opera- 
tion on  the  Statute  of  Uses,  the  estate  vests  in  the  lessee  with- 
out entry  (see  p.  316).  And  a  lease  of  an  interest  lying  in  grant 
takes  effect  by  force  of  the  grant  merely  (x). 

At  common  law,  a  deed  was  required  in  the  creation  of  Writing  not 
a  term  of  years,  only  where  the  subject  of  demise  was  an  required  at 
interest  lying  in  grant  (y).    A  lease  of  land  for  any  term  of  Aite»tion8by 

statute. 

(u)  As  to  royal  grants,  or  grants  made  by  the  Crown,  by  charter  or  letters 
patent,  see  2  Bl.  Comm.  346 ;  1  Stepb.  Comm.  bk.  2,  pt.  1,  ch.  21. 

(v)  2  BI.  Comm.  317.     Bee  anUy  p.  9. 

(v)  See  ante,  p.  56. 

(x)  Co.  Litt.  49  a ;  Ecdesiattieal  Cotnmissionert  T.  Trtemer,  1893,  1  Ch.  166, 
62  U  J.  Cb.  119,  68  L.  T.  11. 

{y)  Co.  Litt.  49  a ;  2  Piatt-,  Leasee,  1 ;  Duke  of  Sornertet  t.  FogwU,  6  B.  ft  C 
875,  882.    As  to  what  interests  lie  in  grant,  see  9%ifra, 
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years  might  be  made  by  verbal  demise.  But,  nnder  a  pro- 
vision of  the  Statute  of  Frauds,  1677  (s.  3),  akeady  mentioned, 
leases  not  put  into  writing,  signed  by  the  parties  making  the 
same,  or  their  agents  authorised  by  writing,  were  to  have  the 
effect  of  estates  at  will  only — ^an  exception  being  made,  how- 
ever, of  leases  not  exceeding  three  years  from  the  making 
thereof,  at  a  rent  of  at  least  two-thirds  of  the  full  improved 
value  of  the  subject  of  the  demise  (ss.  1,  2).  And  under  the 
Real  Property  Act,  1845  (c.  106),  s.  3,  a  lease  required  by  law 
to  be  in  writing  is  (if  made  after  the  1st  of  October,  1845)  void 
at  law,  unless  made  by  deed.  Hence,  the  only  leases  that 
can  be  made  otherwise  than  by  deed  are  leases  for  terms  not 
exceeding  three  years  from  the  time  of  their  creation,  at  rents 
of  two-thirds,  at  least,  of  the  improved  value,  and  grants  of 
estates  at  will ;  and  these  may  be  made  by  parol. 
Intended  An  instrument  intended  as  a  lease,  but  not  made  by  deed, 

leue  may  and  for  that  reason  void  at  law  under  the  Act  last  mentioned, 
agreement  for  ^^J  nevertheless  Operate  as  an  agreement  to  grant  a  lease, 
lease.  of   which  specific   performance   will   be   enforced   (z).    Under 

an  agreement  for  a    lease,   the  intended  lessee  has  not,   at 
law,  an  irUeresse  termini^  or  other  interest  in  the  land,  but 
Effect  of         has  merely  a  right  to  a  grant  of  the  lease.    If,  however,  he 
posaeaeion       enters   into   possession   with   the   consent   of    the   lessor,   his 
ereun  er.     pQgj^jQn  at  law  is.that  of  a  yearly  tenant  (a),  holding  upon 
the  terms  of  the  agreement,  as  to  rent,  &c.    But  it  has  been 
held  that,  by  the  rules  of  equity,  he  has  possession  under  the 
agreement,   upon  the  same  terms  as  if  the  lease  had  been 
granted  (b) ;    provided,  at  least,  the  right  to  claim  specific 
performance  of  the  agreement  has  not  been  lost  (c). 
Yearly  A  tenancy  under  a  lease  which  is  not  in  writing,  and,  for 

tenancy  under  that  reason,  is,  in  the  first  instance,  a  tenancy  at  will  under 
ease.       ^j^^  provision,  above  mentioned,  of  the  Statute  of  Frauds,  be- 
comes, at  law,  a  yearly  tenancy  by  implied  agreement,  if  the 
tenant  enters  and  pays  rent  {cc). 

AMignment  Assignment, — ^Assignment,    in    a    wide    sense,    means    any 

de6ned.  conveyance   of    an  interest ;     but,   in  practice,   the  term  is 

commonly  used  to  denote  a  conveyance  of  an  estate  for  years, 

or  other   chattel    interest   previously   created  —  including    an 

{z)  Parker  v.  Taswdl,  8  De  G.  &  J.  559,  27  L.  J.  Cb.  812 ;  6  pt.  1  Davidson, 
Conv.  1-18,  and  cases  there  cited. 

(a)  Doe  d.  Rigge  Y.  BeU,  5  T.  R.  471,  2  S.  L.  G.  119. 

(6)  See  per  Jessel,  M.R.,  in  WaUh  v.  LondsdaU,  21  Ch.  D.  9,  14,  15,  52  L.  J. 
Ch.  2,  46  L.  T.  858 ;  Fumeu  v.  Bond,  W.  N.  1888,  p.  78  ;  Lowther  t.  Heaver,  41 
Ch.  D.  248,  264,  58  L.  J.  Ch.  482,  60  L.  T.  310. 

(e)  CoaUworih  v.  Joknton,  65  L.  J.  C  L.  220 ;  Swain  v.  AyreM,  21  Q.  B.  I). 
289,  57  L.  J.  Q.  B.  428. 

(ce)  Clayton  t.  Blakey,  6  T.  R.  3;  2  8.  L.  C.  127. 
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interesse  terminiy  and  an  agreement  for  a  lease  under  which 
the  intended  lessee  has  possession  (d).  An  assignment,  in 
this  sense,  differs  from  a  lease,  in  that  the  assignor  does  not 
reserve  to  himself  a  reversion,  but  parts  with  his  whole  estate 
or  interest  (e).  A  conveyance  by  a  lessee  of  the  whole  term 
vested  in  him  is,  in  effect,  an  assignment,  though  it  be  expressed 
to  be  an  underlease  (/) ;  while,  on  the  other  hand,  a  convey- 
ance of  a  part  only  of  the  original  term  is,  in  law,  an  under- 
lease, though  expressed  to  be  an  assignment  (g). 

At  common  law,  assignments  of  chattel  interests  in  land,  Writing  not 
as  distinguished  from  interests  in  objects  lying  in  grant  (p.  309),  neoetwry  for, 
might  be  made  without  deed  or  other  writing.    But,  by  the  i^^,    Aitera- 
Statute  of  Frauds,  1677  (c.  3),  s.  3,  a  deed  or  note  in  writing,  tion»  by 
signed  by  the  assignor,  or  his  agent  authorised  by  writing,  was  "^t"^- 
made  essential  to  the  assignment  (otherwise  than  by  operation 
of  law)  of  a  term  of  years,  or  other  chattel  interest,  in  land 
of  freehold  tenure.    Aid,  under  the  Real  Property  Act,  1845 
(c.  106),  s.  3,  an  assignment  of  a  chattel  interest,  in  land  of  free- 
hold tenure,  is  void  at  law,  unless  made  by  deed  (h). 

Rdecue. — ^A  release  is  a  conveyance  of  an  estate  or  interest  ReieMe 
in  land,  not  involving  transfer  of  possession,  to  a  person  who  d«*»n«d. 
already  has  a  vested  estate  in  the  same  land ;    the  estate  or 
interest  conveyed  being  thereby  expressed  to  be  released,  or 
relinquished,  by  the  releasor  (the  party  making  the  convey- 
ance) to  the  releasee  (the  party  to  whom  it  is  made)  (i).    For  Deed  required 
this  conveyance,  a  deed  is  required  by  the  common  law  (/) ;  ^^'' 
and  the  interest  conveyed  passes  to  the  releasee  by  force  of 
the  deed  alone,  without  any  further  act  or  ceremony— even 
where  the  release  is  deemed  to  transfer  the  seisin,  as  in  the 
case  of  a  release  of  the  reversion  in  fee  simple  to  a  tenant  for 
years  (i). 

This  mode  of  conveyance  is  applicable  in  various  cases.  Gases  in  which 
Thus,  the  conveyance  of  an  estate  in  expectancy  in  land  to  ^^^H! 

,  ••'.  1  •!*  Ill  applicable. 

the  owner  of  a  pnor  vested  estate  m  the  same  land,  where 
both  estates  are  created  by  the  same  instrument,  is  properly 
made  by  deed  of  release  (J).  So,  a  conveyance  of  an  undivided 
share  in  land  by  a  joint  tenant  to  his  co-tenant  should  be 

{d)  Manchetter  Brewery  Co.  v.  Cwmb*,  1901,  2  Ch.  608,  70  L.  J.  Ch.  814. 
{e)  2  Bl.  Comm.  326  ;  4  Cruise,  t.  32,  c.  7,  s.  15. 

(/)  Pa/rmenter  v.   Webber,  8  Taunt.  693;  Beardrnan  v.  Wilwm,  L.  R.  4  C.  P. 
57,  38  L.  J.  C.  P.  91,  19  L.  T.  282. 

{g)  Hicks  T.  Dmoning,  1  Ld.  Raym.  99 ;  CotUe  v.  RichardMon,  7  Ex.  143. 

(A)  See  HarUkome  v.  WaUvn,  5  Bing.  N.  C.  477. 

(f)  2  Bl.  Comm.  324;  Burton,  §§  44-57. 

U)  Go.  Litt.  264  b. 

{k)  2B1.  Comm.  ^324. 

(/)  See  2  Bl.  Comm.  324 ;  Burton,  §§  50-54. 
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Surrender. 


Implied 
surrender. 


made  by  release,  since  tlie  alienee  is  deemed  to  be  in  posses- 
sion of  the  whole  land.  A  coparcener  may  also  release  her 
undivided  share  to  her  companion ;  but  a  release  cannot  be 
made  by  one  tenant  in  common  to  the  other  (m). — ^A  release 
is  also  applicable  to  the  extinguishment  of  any  right  in  land 
inferior  to  ownership,  for  the  benefit  of  the  owner  of  the  land. 
Thus,  a  power  of  alienation,  right  of  common,  rent,  tithe  rent- 
charge,  or  easement  may  be  extinguished  by  its  release  to  the 
owner  of  the  land  in  which  the  right  exists  (n). 

Surrender, — ^A  surrender  is  a  conveyance  of  an  estatiC  for 
life  or  years  to  a  person  who  has  a  greater  estate  in  immediate 
remaindlsr  or  reversion,  in  which  the  estate  conveyed  may 
merge  (p.  106) ;  the  estate  being  thereby  expressed  to  be  sur- 
rendered, or  yielded  up,  by  the  surrenderor  (the  party  making 
the  conveyance)  to  the  surrenderee  (the  person  to  whom  it 
is  made).  It  takes  effect  by  such  relinquishment  merely ; 
the  estate  conveyed  merging  thereupon  in  the  remainder  or 
reversion,  without  delivery  of  possession  (o).  And,  at  com- 
mon law,  a  surrender  might,  in  every  case,  be  made  without 
deed  or  other  writing.  But,  by  the  Statute  of  Frauds,  1677 
(c.  3),  s.  3,  it  was,  in  efEect,  enacted  that  an  estate  in  land  of 
freehold  tenure  should  not  be  surrendered  (unless  by  operation 
of  law),  otherwise  than  by  deed  or  note  in  writing  signed  by 
the  surrenderor,  or  his  agent  authorised  by  writing.  And,  by 
the  Real  Property  Act,  1845  (c.  106),  s.  3,  a  surrender  in  writing 
of  an  interest  in  land  of  freehold  tenure — ^not  being  an  interi^t 
which  might  by  law  have  been  created  without  writing — ^is 
void  at  law,  unless  made  by  deed  (p). 

An  estate  for  years  may,  however,  be  extinguished  by  an 
implied  surrender,  or  '  surrender  in  law.'  This  occurs  where 
a  lessee  accepts  from  his  lessor  a  lease  for  a  new  term,  to  com- 
mence before  the  expiration  of  the  previous  term ;  in  such 
case,  the  previous  term  is  deemed  to  be  surrendered.  And 
if,  before  the  expiration  of  the  term,  the  lessor  grants  to  a  third 
person  a  lease,  to  commence  inmiediately,  and  the  lessee  assents, 
thereto,  and  gives  up  possession  to  the  new  lessee,  a  surrender 
of  the  previous  term  is  implied  (q), 

(m)  Co.  Litt.  169  a  ;  2  Prest.,  Abstr.  61 ;  Barton,  §  317. 

(n)  See  4  Crnise,  t.  32,  c.  6,  8.  89  ;  Barton,  §§  1006,  1123,  1142. 

(o)  Co.  Litt.  337  b ;  Barton,  §  751 ;  4  Cruise,  t.  32,  c.  7,  ss.  1-10. 

{p)  As  to  the  lessee's  right  to  retain  the  lease  on  hi^  surrender  of  the  term, 
and  grant  of  a  new  lease  to  him,  see  Knight  v.  WUliafnt,  1901,  1  Ch.  256,  70 
L.  J.  Ch.  92,  83  L.  T.  730. 

{q)  Burton,  §  904;  Walker  v.  Jfichardwn,  2  M.  &  W.  882 ;  Lyon  v.  Jieed,  18 
M.  &  W.  285  ;  Davison  v.  Gent,  1  H.  &  N.  744 ;  Wtdlis  v.  ffamds,  1893,  2  Ch. 
75.  62  L.  J.  Ch.  .'>86,  68  L.  T.  428 ;  Fenner  v.  Make,  1900,  1  Q.  B.  426,  69  L.  J. 
Q.  B.  257,  8'i  L.  T.  149.  An  estate  for  life  also  maj,  it  is  said,  be  extinguished 
bv  a  surrender  in  law,  arising  from  the  grant  of  a  new  estate:  Burton,  §  904 
(n) ;  Shep.  Touch.  301. 
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■■'  Other    Conveyances    at    Common    Law.  —  Conveyances    at  Exchange, 
common  law  inclade,   also,   the  following ;    which,   however, 
are  seldom  used  in  modem  practice :    An  Exchange,  which 
is    a   mutual   conveyance   of   estates   or   interests   similar   in 
quantity,  the  one  in  consideration  of  the  other.    It  is  within 
the  provision  of  the  Statute  of  Frauds,  requiring  writing  in 
the  creation  of  estates  ;  and  under  the  Real  Property  Act,  1845 
(c.  106),  s.  3,  it  must  (unless  it  be  an  exchange  of  copyholds) 
be  made  by  deed  (r).    Exchanges  are  now  usually  effected 
by  mutual  deeds  of  grant. — A  PaHition  between  co-tenants,  Partition, 
which,  at  common  law,  might  be  made  by  parol  agreement 
between  coparceners,  though  by  deed,  only,  between  joint  tenants 
or  tenants  in  common.    But  by  the  Real  Property  Act,  1845 
(c.  106),  s.  3,  a  deed  is  essential  to  its  validity  in  all  cases,  except 
on  partition  of    copyholds  (s).    It  is  now  usually  made  by 
mutual  deeds  of  grant. — A  Bargain  and  Sale  at  common  law.  Bargain  and 
which  is  a  conveyance  made  in  exercise  of  a  common  law  power  ^^' 
of  alienation  (p.  1 68) — usually,  in  the  case  of  a  sale  by  executors, 
under  a  testamentary  power  to  sell  the  testator's  land  for  pay- 
ment of  debts  or  legacies — and  is  available  only  for  that  pur- 
pose.   It  is  commonly  made  by  deed ;    but  a    deed  is  not 
necessary,  unless  required  by  the  terms  of  the  power  {t).    It 
is  distinct  from  the  conveyance  under  the  Statute  of   Uses, 
called  bargain  and  sale  (p.  318). — A  Confirmation,  which  is  a  Confirmation. 
deed  whereby  a  voidable  estate  or  interest  is  established,  or 
made  unavoidable  (m). — A  Defeasance,  which  is  a  deed  con-  Defeasance, 
taining  a  condition  of  re-entry,  whereby  an  estate  conveyed 
by   another    instrument    may    be    defeated    (v).     In    modem 
practice,  a  condition  of  re-entry  is  usually  contained  in  the 
conveyance  of  the  estate  to  which  the  condition  applies. 

Conveyances  under  the  Statute  of  Uses  {w), — In  addi-  Eflfects  of  the 
tion  to  the  appUcation  of  the  Statute  of  Uses  to  limitations  of  ^nteyancea 
executory  interests  (p.  120)  and  equitable  estates  (p.  140),  that 
statute  had  important  effects  as  regards  the  operation  of  con- 
veyances of  estates  and  interests  to  which  it  applied,  and  the 
forms  of  such  conveyances.  The  effects  of  the  Statute  will 
be  here  considered  with  reference  to  (i.)  the  operation  of  such 
conveyances,  and  (ii.)  their  forms. 

(r)  2  Bl.  Comm.  323. 

(«)  2  Bl.  Comm.  324 ;  4  Cruise,  t.  22,  c.  6,  ss.  14,  15.    As  to  the  eflFect  of  an 
agreement  for  a  partition,  tee  ante^  p.  133. 

'  («)  8  Prest.,  Abstr.  112, 113 ;  2  pt.  iDavidson,  Conv.  179 ;  2  Sand.,  Uses,  69. 

•'(tt)  2B!.  Comm.  325. 

{v)  2  Bl.  Comm.  327. 

[w)  For  the  provisiDns  of  the  Statate  of  Uses  (1535,  27  Hen.  8,  c.  10),  see 
pp.  120,  317.  ,  .    -     .      i     . 
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Implied  uses  (i.)  Operation  of  Conveyances  under  the  Statute, — ^Although, 

stat'^te*^^  before  the  Statute  of  Uses,  a  use  was,  in  general,  created  by 
express  declaration  (p.  119),  it  might,  under  some  circumstances, 
arise  by  implication.  If  a  conveyance  were  made  of  the  legal 
estate  in  land,  without  valuable  consideration  for  the  transfer, 
and  without  a  declaration  of  use  in  favour  of  the  alienee  or 
a  third  person,  the  alienor  was,  in  equity,  presumed  to  have 
intended  that  the  land  should  be  held  to  lus  own  use ;  and 
a  use  was,  accordingly,  implied  in  his  favour — or,  in  other 
words,  the  alienee  held  to  the  use  of  the  alienor,  as  equitable 
ite^^ulbiug  use.  owiier.  To  rebut  this  presumption  of  a  resulting  use  (as  a 
use  thus  returning  to  the  alienor  was  called),  it  was  necessary 
that  the  conveyance  should  contain  a  declaration  of  use, 
whereby  the  land  would  be  expressed  to  be  conveyed,  either  to 
and  to  the  use  of  the  alienee,  or  to  the  alienee  to  the  use  of 
some  other  person,  as  equitable  owner ;  according  to  the 
aUenor's  intention.  If,  however,  the  conveyance  was  made 
for  valuable  consideration,  no  presumption  was  made  in  the 
alienor's  favour,  and,  therefore,  no  declaration  of  use  was 
necessary  (x). 
Resulting  uses  Upon  the  passiug  of  the  Statute  of  Uses,  these  rules  became 
s"Tte*^  applicable  to  uses  as  legal  estates.  Hence,  since  the  Statute, 
wherl  implied.  ^^  ^^^  ^^^^  essential,  in  the  alienation  inter  vivos  of  legal 
estates  and  interests  within  the  Statute,  that  the  conveyance 
be  expressed  to  be  made  to  and  to  the  use  of  the  alienee,  or 
to  a  third  person,  to  the  use  of  the  alienee  ;  unless  the  con- 
veyance be  made  for  valuable  consideration.  For  otherwise, 
a  resulting  use  will  arise  in  favour  of  the  alienor,  as  before  the 
Statute  ;  and  (since  the  legal  estate  is  annexed  to  the  use)  the 
conveyance  will  be  a  nullity  (y). 
Resulting  use,  Moreover,  if  a  conveyance  be  made  to  one  person,  to  hold 
iTec^areld  **  to  the  use  of  another,  and  the  estate  of  which  the  use  is 
declared  is  of  less  extent  than  that  given  to  the  first  person 
— as  where  the  fee  simple  is  limited  to  A.,  to  hold  to  the  use 
of  B.  for  his  life — ^the  legal  ownership  vests  in  the  cestui  que 
use  to  the  extent,  only,  of  the  estate  defined  by  the  declaration 
of  use ;  and,  subject  to  that  estate,  the  use  (or  legal  owner- 
ship) results  to  the  alienor.  Hence,  in  the  above  example, 
the  fee  simple,  subject  to  B.'s  life  estate,  results  to  the  alienor. 
And  this  rule  applies,  wherever  the  uses  declared  are  not  com- 
mensurate with  the  estate  expressed  to  be  limited  to  the  person 
who  holds  to  the  uses.  That  person  does  not  himself  acquire 
any  estate  or  interest,  unle^  a  use  is  declared,  or  is  to  be 
implied  (from  his  having  given  valuable  consideration),  in 
his  favour.      Subject  to  any  u.ses  arising  by  declaration  or 


{x)  1  SmuL,  Ufleii,  60;  BurtoD,  §  126. 
(y)  1  Sand.,  Uses,  97  et  teq. 
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implication  in  favour  of  others,  the  use  results,  in  every  case, 
to  the  alienor  (z). 

Again,  inasmuch  as  the  Statute  of  Uses  annexes  the  legal  Transfer  of 
ownership  to  the  use,   it  follows  that  an  estate  or  "^^^est  1®^*J^^^'^  Jj^ 
within  the  Statute  may  be  alienated  by  means,  merely,  of  a  use. 
declaration  or  implication  of  a  use  in  favour  of  the  alienee. 
Hence,  livery  of  seisin,  or  (in  the  case  of  an  estate  for  years) 
entry  by  the  alienee — ^which,  at  common  law,  as  has  been  seen, 
was  required  for  the  conveyance  of  an  estate  in  possession — 
is  not  needed  for  this  purpose,  where  the  conveyance  takes 
efEect  under  the  Statute. 

Again,  various  limitations  that  would  not  be  efEectual  in  LimitotionM  of 
conveyances  at  common  law,  are  vaUd  in  conveyances  under  f^^^'J^'^j"' 
the  Statute  of  Uses.    Thus,   as  has  been  seen,   conveyances  stSute^of  *^^ 
inter  vivos  of  the  legal  estate  in  freeholds,  by  way  of  executory  lines, 
interest  (p.  120) — ^including  limitations  in  joint  tenancy,  under 
which  the  co-tenants  take  their  respective  shares  at  difierent 
times  (p.  128),  and  limitations  taking  efEect  by  the  exercise  of 
powers  of  appointment,  or  powers  of  revocation  (p.  170) — are 
valid  only  by  the  operation  of  the  Statute  of  Uses. 

So  also,  under  the  Statute  of  Uses,  the  alienor  may  convey  Limitation  ui 
to  the  use  of  himself  and  another  person,  jointly ;  or  to  the  J^Jj®!!^'  *"'^ 
use  of  himself  for  a  particular  estate,  with  remainder  to  the' 
use  of  another — as  where  A.  conveys  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  of  B.  in  fee  simple  ;    or  to  the 
use  of  another  for  a  particular  estate,  with  remainder  to  him- 
self— as  where   A.   conveys  to   the   use   of  B.  for  life,  with 
remainder  to  the  use  of  A.  in  fee  simple.    Each  of  these  limita- 
tions may  be  eiSected  by  means  of  a  conveyance  by  the  alienor 
to  some  other  person,  to  hold  to  the  use  or  uses  intended  to 
be  created.    And  with  respect  to  the  first,  viz.,  a  limitation  Conveyancing 
to  the  alienor  jointly  with  another,  this  may  now  be  effected,  ^^^  ^^^*  *^ 
in  the  case  of  freehold  land,  under  a  provision  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (c.  41),  s.  50,  by  means 
of  a  conveyance  by  the  alienor  direct  to  the  use  of  himself  and 
the  other  person,  jointly.     At  common  law,  since  a  person 
could  not  convey  to  himself,  two  conveyances  were  necessary 
in  each  of  the  above  cases — ^the  first,  a  conveyance  by  A.  to 
a  third  person ;   and  the  second,  a  conveyance  by  that  person 
to  A.  and  B.,  or  to  A.  with  remainder  to  B.,  or  to  B.  with 
remainder  to  A.  (a). 

Moreover,  under  the  Statute  of  Uses,  a  conveyance  may  be  Oonveyanoea 
made  to  a  person,  to  the  use  of  the  alienor's  husband  or  wife  ;  ^nj^andwlfe 
and  under  the  provision,   above  mentioned,   of  the  Convey-  Conveyancing' 
ancing  and  Law  of  Property  Act,  1881,  the  husband  may  now  Act,  1881,  as 

to. 


(z)  1  Sand.,  U>es  101,  10  \  lOX 
{a)  76t6.,  134,  135. 
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convey  direct  to  the  twe  of  tlie  wife,  or  the  wife  direct  to  the 

uRe  of  the  husband,  either  alone  or  jointly  with  another  person. 

At  common  law — since  husband  and  wife  were  regarded  as 

being,  in  some  respects,  the  same   person  —  two  conveyances 

were  required  for  this  transaction,  also ;    a  conveyance  by  the 

alienor  to  a  third  person,  and  a  conveyance  by  that  person  to 

the  alienor's  husband  or  wife  (6). 

Effect  of  limi-        It  wiU  be  observed  that,  by  the  terms  of  the  Statute  of 

***!*?  *  V°**^    Uses,  its  application  is  confined  to  cases  in  which  a  person 

of  the  alienee.  ^^  seised  to  the  use  of   any  other  person  or  persons  (p.  120). 

Hence,  though  a  limitation  to  A.  and  his  heirs,  to  the  use  of 

A.  and  his  heirs,  vests  both  the  legal  and  the  beneficial  interest 
in  A.,  he  does  not,  under  this  limitation,  acquire  the  estate  by 
the  operation  of  the  Statute,  but  is  deemed  to  take  by  the 
common  law ;  since  the  effect  of  the  limitation  would  have 
been  the  same  before  the  Statute.  Nevertheless,  a  use  so 
limited  has,  in  general,  the  same  characteristics  as  a  use 
executed  by  the  Statute.  Thus,  a  limitation  to  A.,  to  hold 
to  the  use  of  A.,  in  trust  for  B.,  is  a  use  upon  a  use,  giving 

B.  a  merely  equitable  estate  (c).  In  modem  practice,  the  legal 
estate  is  usually  conveyed  by  a  limitation  ^  unto  and  to  the 
use  of '  the  alienee. 

Estate  of  ce*t«i       Under  a  limitation  to  a  person,  to  the  use  of  another,  the 

exceed  ihnUa^  C6«^wt  quc  use  cauuot  take  an  estate  of  greater  extent  than  that 

tion  to  grantee  limited  to  the  pcrson  who  holds  to  his  use.      Thus,  if  land 

to  uses.  be  conveyed  to  A.  for  life,  to  the  use  of  B.  for  life,  or  to  the 

use  of  B.  and  his  heirs,  B.'s  estate  must  determine  on  A.'s 

death  (d), 

Whatinteresta       As  to  what  may  be  the  subject  of  a  conveyance  to  uses, 

s  *^t*t!.^*"  ***®  the  wordB  of  the  Statute  are,  '  honours,  castles,  manors,  lands, 

'v^^  *  tenements,    rents,    services,    reversions,    remainders,    or   other 

hereditaments.'    These   words   include   every   subject   of   the 

law  of  real  property  (e).    But  as  the  Statute  requires  that 

the  person  holding  to  the  use  be  seised  (either  in  possession 

or  in  expectancy),  an  assignment  of  an  existing  term  of  years 

to  a  person,  to  the  use  of  another,  is  not  executed  by  the 

Statute,  but  vests  the  legal  estate  in  the  grantee  ;    while  the 

declaration  of  use  creates  an  equitable  estate  merely  (/).    If, 

however,  the  fee  simple  be  limited  to  A.  to  the  use  of  B.  for 

{h)  1  Sand.,  Uses,  135. 

(c)  See  hereon  1  Sand.,  U«ef^  42,  89;  WeheUr  v.  O^frseen  of  Aahton-under- 
Lynt,  L.  R.  8  C.  P.  281,  306,  42  L.  J.  C.  P.  38 ;  Peacock  v.  Eatdand,  L.  R.  M) 
Eq.  17,  39  L.  J.  Ch.  534,  22  L.  T.  706 ;  Savill  Brothert,  Id.  v.  Bethell,  1902,  2 
Ch.  623,  71  L.  J.  Ch.  «62,  87  L.  T.  191. 

*"  •  (d)  1  Sand.,  U.-es  107. 

(«)  Ibid,,  105,  106. 

(/)  That  a  lessee'^  poMession  of  land  Is  not,  technically,  seiain,  see  €Mte, 
p.  34. 
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a  term  of  years,  the  use  will  be  executed  by  the  Statute  ; 
for,  in  this  case,  A.  is  seised  to  the  use  of  B.  (g). 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  Creation  of 
s.  62,  the  operation  of  a  limitation  to  uses,  according  to  the  eMements, 
Statute  of  Uses,  has  been  extended  to  a  conveyance  (made  J^Jer  crv'ey- 
after  the  31st  December,  1881)  of  freehold  land,  to  the  use  that  ancing  Act, 
a  person  may  have  any  easement,  right,  liberty,  or  privilege  ^881. 
in,  or  over,  or  with  respect  to,  the  land  or  any  part  thereof. 
Prior  to  this  enactment,  an  easement,  right  of  common,  or 
other  benefit  or  profit  of  land  apart  from  its  possession,  could 
not  be  thus  created ;  though,  if  already  created,  it  might  be 
conveyed  to  the  use  of  an  alienee,  as  being  a  hereditament 
within  the  Statute  (h).    A  rent-charge,  however,  was  an  ex- 
ception to   the   foregoing  rule ;    since   the   Statute   expressly 
provided  for  the  creation  of  a  rent-charge  by  a  limitation  of 
land,  to  the  use  that  a  person  should  receive  a  rent  thereout 
(ss.  4,  5). 

(ii.)  Forms  of  Conveyances  under  the  Statute, — ^A  limitation  Uses  declared 
of  an  estate  or  interest  in  fee  or  for  life,  by  a  feoffment  or<*'»co™™on 
other  common  law  conveyance,  may  be  accompanied  or  tbng'"' 
followed  by  a  declaration  of  use  of  the  estate  or  interest  so 
limited ;  and  the  legal  estate  will  pass  according  to  the  de- 
claration. Thus,  an  estate  in  fee  simple  may  be  conveyed 
to  A.,  by  means  of  a  feoffment  to  X.  and  his  heirs  to  hold  to 
the  use  of  A.  and  his  heirs.  Or  a  feoffment  may  be  made  to 
X.,  to  hold  to  such  uses  as  he  shall  appoint ;  and  if  X.,  in 
pursuance  of  this  power,  appoints  to  A.,  the  appointment 
operates  as  a  declaration  of  use  in  A.'s  favour,  and  vests  the 
legal  estate  in  him  (pp.  125,  170).  Such  limitations  are  said 
to  operate  by  transmutation  of  possession,  inasmuch  as  the 
technical  transfer  of  possession  to  the  person,  who  is  to  hold 
to  the  use  declared,  is  made  by  a  form  of  conveyance  recog- 
nised by  the  common  law  (i).  A  declaration  of  use  in  favour 
of  the  alienee  is  an  essentialpart  of  such  a  conveyance,  if  it 
be  not  a  convevance  for  valuable  consideration :  as  otherwise, 
under  the  doctrine  of  resulting  uses,  already  explained  (p.  314), 
the  intended  conveyance  would  be  a  nullity  (/). 

Besides  conveyances  to  uses  operating  by  transmutation  Conveyances 
of  possession,  as  last  described,  there  are  two  forms  of  con-  without  trans- 
veyance  that  depend  for  their  effect  wholly  on  the  Statute  of  ™"*****^"  **^ 


po88e88ion. 


ig)  1  Sand.,  Uses,  106,  275 ;  4  Crnise,  t.  32,  c.  9,  s.  18 ;  Fox's  Case,  Rep.  pt. 
8,  93  b. 

(A)  2  B].  Gomm.  330. 

(i)  I  Cruise,  t.  11,  c.  4,  ss.  12,  14 ;  4  Cruise,  t.  32,  c.  9,  s.  2. 

{j)  These  rules  apply  also  to  the  modern  conveyance  by  statutory  grant ; 
see  post,  p.  320. 
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Bargain  and 
Hale. 


Uses.  These  are  called  bargain  and  sale,  and  covenant  t-o 
stand  seised,  respectively.  They  are  said  to  operate  without 
transmutation  of  possession,  inasmuch  as  they  have  efEect 
without  any  such  technical  transfer  of  possession  as  occurs  in 
common  law  conveyances  (k),  A  third  form  of  conveyance. 
caUed  lease  and  release,  consists  of  a  bargain  and  sale  under 
the  Statute,  with  a  common  law  conveyance  by  release  super- 
added. 

Bargain  and  Sale. — ^Prior  to  the  Statute  of  Uses,  a  contract 
for  the  sale  of  an  estate  gave  rise  to  an  implied  use  in  favour 
of  the  purchaser,  on  payment  of  the  purchase-money ;  that 
is,  the  vendor  in  such  case  was,  in  equity,  seised  to  the  use  of 
the  purchaser,  until  the  seisin,  or  legal  ownership,  should  be 
duly  conveyed  to  the  latter.  By  the  Statute  of  Uses,  the  use 
so  implied  was  converted  into  a  legal  estate ;  and  thus  the 
immediate  effect  of  the  Statute  was,  that  a  mere  contract  of 
sale  (which  might  be  made  by  parol)  became  a  means  whereby 
the  legal  estate  might  be  conveyed  without  livery  of  seisin, 
or  other  formal  transfer  of  possession  (I).  This  effect  of  the 
Statute,  which  probably  had  not  been  foreseen  by  its  framers, 
led  to  the  enactment,  in  the  same  year,  of  the  Statute  27  Hen. 
8,  c.  16  (commonly  called  the  Statute  of  Enrolment),  which, 
in  effect,  provided  that  a  bargain  and  sale  of  an  estate  of  in- 
heritance or  freehold  should  not  have  any  effect,  unless  it  were 
made  by  deed  indented,  and  enrolled  in  one  of  the  courts  of 
record  at  Westminster,  or  with  the  cu^s  rotulorum  of  the 
county,  within  six  months  next  after  its  date.  But,  since 
estates  for  years  are  not  within  the  Statute  of  Enrolment,  a 
bargain  and  sale  of  such  an  estate  may  be  made  without  enrol- 
ment ;  but  it  must,  of  course,  be  made  in  accordance  with 
the  statutory  requirements,  already  mentioned,  as  to  writing, 
and  as  to  a  deed,  in  the  creation  of  an  estate  for  years  (p.  310). 

A  conveyance  by  bargain  and  sale  must  be  expressed  to 
be  made  for  pecuniary  consideration.  A  merely  nominal  sum, 
however,  is  suflBicient ;  and  it  is  immaterial  whether  it  be  actu- 
ally paid  or  not  (m). 

Except  for  the  purpose  of  creating  estates  for  years,  with- 
out the  necessity  of  entry  by  the  lessee,  as  required  at  common 
law  (p.  309),  the  bargain  and  sale  has  been  but  little  used  in 
practice. 

c«»venantto  Covenant  to  Stand  Seised, — This  conveyance  is,  in  form,  a 

KUnd  sewed,    covenant  (that  is,  a  contract  made  by  deed),  by  the  owner  of 


Statute  of 
Enrolment. 


ConHideration 
for  bar^in 
and  Hale. 


ItH  nne  in 
]>ractioe. 


{k)  See  zeferences,  note  (i),  tupro. 
{I)  2  Sand.,  Uses,  63,  .^4. 
(m)  /&u/.,  56,  57. 
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land,  to  stand  seised  thereof  to  the  use  of  another,  in  considera- 
tion of  marriage  or  consanguinity — ^the  alienee  being  the  wife, 
child,  or  Idnsman  of  the  aUenor.  Before  the  Statute  of  Uses, 
a  covenant  made  upon  such  a  consideration  was  held,  in  equity, 
to  be  equivalent  to  a  declaration  of  use ;  and,  as  the  Statute 
executes  the  use,  the  legal  estate  passes,  under  the  covenant, 
to  the  alienee.  The  conveyance  by  covenant  to  stand  seised 
is  rarely,  if  ever,  employed  in  modern  practice  (n). 

Lease  arid  Release. — This  mode  of  conveyance  consists  of  Lease  and 
two  distinct  instruments ;  the  first  (the  so-called  lease)  being  release. 
a  bargain  and  sale  to  the  alienee  for  a  term  of  years,  in  practice 
usually  one  year — which,  by  the  operation  of  the  Statute  of 
Uses,  vests  in  the  alienee  a  legal  estate  in  possession  for  the 
term,  without  any  entry  by  him  upon  the  land  (p.  318).  This  is 
immediately  followed  by  the  second  instrument,  which  is  a 
common  law  release  to  the  alienee  of  the  alienor's  reversion 
expectant  on  the  term  created  by  the  preceding  bargain  and 
sale ;  and  the  alienee  thus  acquires  the  whole  estate  of  the 
alienor.  Uses  declared  by  the  release  take  effect  as  in  other 
conveyances ;  and,  in  the  absence  of  a  valuable  consideration 
or  declaration  of  use,  the  use  results  to  the  releasor  (o). 

Prior  to  the  introduction  of  the  modem  statutory  modes  Its  u«e  in 
of  conveyance,  by  which  it  has  been  wholly  superseded,  the  P™ctice. 
conveyance  by  lease  and  release  was  commonly  employed  for 
the  transfer  of  estates  of  freehold  in  possession,  in  preference      ,     . 
to  any  of  the  other  modes  of  conveyance.    Its  chief  advan- 
tages— ^which   were   considered   to   counterbalance   the   incon- 
venience of  a  conveyance  by  two  distinct  instruments — ^were, 
first,  that  the  estate  was  thereby  transferred  without  livery 
of  seisin,  or  entry  upon  the  land,  as  required  at  common  law ; 
and,  secondly,  that  as  the  bargain  and  sale,  which  formed  part 
of  the  transaction,  passed  an  estate  for  years  merely,  it  did 
not  require  enrolment  under  the  Statute  of  Enrolment  (p.  318). 

Modem  Statutory  Conveyances.  —  The  principal  forms 
of  conveyance  under  this  head  are  the  statutory  release,  and 
the  statutory  grant  (p). 

Statutory  Release. — An  Act  of  the  year  1841  (4  4;  5  Vict.  c.  Statutory 
21)  provided  that  every  instrument,  executed  on  or  after  the  '^^****^- 
15th  May,  1841,  purporting  to  be  a  release  of  a  freehold  estate, 

(n)  2  Bl.  Comm.  338 ;  2  Sand.,  Uses,  96  ;  cf.  posty  p.  327. 

(o)  2  Sand.,  Uses,  74-76  ;  Burton,  §§  148,  149. 

( p)  A  statute  of  the  year  1844  (7  &  8  Vict.  c.  76}  authorised  the  convey- 
nnce  of  freeholds  *by  any  deed';  but  this  Act,  after  being  in  operation 
•luring  nine  months  only,  was  repealed  by  the  Real  Property  Act,  1845  (c. 
10(5),  I?.  1.  ' 
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and  expressed  to  be  made  in  ptu^uance  of  that  Act,  should 
take  effect  as  if  a  bargain  and  dale,  or  lease  for  a  year,  for  giving 
effect  to  the  release,  had  been  executed,  although  it  had  Hot, 
in  fact,  been  executed.  This  enactment  merely  simplified 
the  conveyance  by  lease  and  release,  by  rendering  the  lease 
unnecessary.  The  statutory  release  was  superseded,  in  prac- 
tice, by  the  statutory  grant,  next  mentioned ;  and  the  above- 
mentioned  Act  has  been  repealed  (St.  Law  Revision  Act,  1874, 
No.  2,  c.  96). 

statutory  Statutory  Grant. — ^It  has  been  seen  that,  at  common  law, 

^'rant.  j^  grant  by  deed  was  a  mode  of  conveyance  applicable  only  to 

interests  that  are  not  accompanied  by  the  seisin  of  land  (p.  309). 
But,  by  the  Real  Property  Act,  1845  (c.  .106),  s.  2,  it  was  pro- 
vided that,  after  the  1st  October,  1845,  all  corporeal  heredita- 
ments should,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant,  as  well  as  in  livery. 
This  enactment  has  made  the  deed  of  grant  available  for  the 
conveyance  of  estates  of  freehold  in  possession — ^to  which  the 
phrase  '  the  immediate  freehold  *  refers ;  while  it  does  not 
affect  the  feoffment,  or  any  of  the  other  forms  of  conveyance 
previously  existing.  Since  this  Act,  however,  the  deed  of 
grant  has,  in  practice,  superseded  all  the  earlier  modes  of  con- 
veyance of  estates  of  freehold. 
Application  of  The  statutory  grant,  like  a  conveyance  at  conmion  law, 
Statute  of  uQ^ay  be  made  to  a  use  or  uses,  which  the  Statute  of  Uses 
executes  (p.  314).  And  it  seems  that  this  conveyance  is  subject, 
also,  to  the  rule  that,  imless  the  conveyance  be  made  for 
valuable  consideration,  a  use  or  uses  must  be  declared  thereby, 
in  order  to  prevent  the  use  from  resulting  to  the  grantor  {q), 

Asaignment  of  Other  StatiUory  Conveyances. — In  addition  to  the  statutory 
personalty  to  release  and  statutory  grant,  the  following  conveyances  (as 
another.  ^^^  *s  some  others  that  fall  under  the  head  of  extraordinary 

modes  of  aUenation)  (p.  391),  depend  for  their  effect  on  modem 
statutes. — An  assignment  of  chattels  real,  or  other  personal 
property,  by  the  assignor  to  himself  and  another  person,  or 
other  persons,  jointly,  may,  under  the  Law  of  Property  Amend- 
ment Act,  1859  (c.  35),  s.  21,  be  made  by  the  like  means  whereby 
the  assignor  might  assign  the  same  to  another  (r).  Prior  to 
this  enactment,  two  instruments  were  required  for  this  purpose, 
as  for  a  similar  conveyance  of  freeholds  prior  to  the  Statute 
of  Uses  (p.  315) ;  n^mely^  an  assignment  by  the  assignor  to 

(q)  See  ante,  p.  314 ;  Sand.,  Uses,  77-84- 

(r)  And  the  Conveyancing?  and  Law  .4>f  Property  Act,  1881  (c  41),  )».  50, 
expressly  makes  chotct  in  (tction  so  assignable,  see  pp.  305,  312,  313.  ; 
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a  third  person,  and  a  re-assignment  by  the  latter  to  the  assignor 
and  his  intended  co-owner. 

Bv  the  Trustee  Act,  1893  (c.  53),  s.  12,  as  has  been  seen,  any  Deed  vesting 
estate  or  interest  in  land  subject  to  a  trust  (except  land  of  copy-  *'"'"*  ©state, 
hold  tenure,  or  land  held  by  way  of  mortgage)  may  be  vested 
in  the  trustees  thereof,  under  a  deed  appointing  a  new  trustee 
or  discharging  a  retinng  trustee,  by  means  of  a  declaration 
for  that  purpose,  contained  in  the  deed  (pp.  155,  157). 

By   the   Conveyancing   and   Law   of  Property   Act,    1881  Enlargement 
(c.  41),  8.  65,  as  has  been  seen,  the  fee  simple  expectant  on  a  ^^  '®r™  j"*® 
long  term  of  years  may,  under  certain  conditions,  be,  in  effect,  ^  **°*^  ®* 
transferred,  so  as  to  enlarge  the  term  into  a  fee  simple,  by  a 
declaration  made  by  deed,  by  a  person  entitled  to  the  term  (p.  89). 

Where  land  is  purchased  under  the  Lands  Clauses  Con-  Deed-poU 
solidation  Act,  1845  (c.  18)  (p.  472),  and  the  owner,  or  a  mort-  ^"^^^  ^"<^« 
gagee,  of  the  land,  or  a  person  entitled  to  a  rent-charge  therein,     ^'^^^ 
makes  default  in  conveying  his  interest  in  the  land,   or  in 
adducing  a  title  to  it— or  where  the  owner  cannot  be  found — 
the  promoters  of  the  undertaking  may,  by  deed  poll,  under 
their   common  seal,  if  they  be  a  corporation,  and  otherwise 
under  the'  hands  and  seals  of  the  promoters  or  any  two  of 
them,  vest  the  estate  or  interest  of  the  owner,  mortgagee,  or 
person  entitled  to  a  rent-charge,  in  the  promoters  (ss.  75,  77, 
100,  113,  117).    They  may,  in  like  manner,  vest  in  themselves 
rights  of  common  purchased  by  them  (s.  108). 

Under  the  Building  Societies  Act,  1874  (c.  42),  s.  42^  and  Receipt  on 
the  Friendly  Societies  Act,  1896  (c.  25),  s.  53,  aa  has  been  seen  {,"„°JJ|^'*q*'' 
(p.  209),  land  mortgaged  to  a  building  or  friendly  society  may  frfendlf  °^ 
be  re-vested  in  the  mortgagor  by  a  receipt  for  the  mortgage- society, 
debt  under  the  seal  of  the  society  (where  the  mortgage  is  made 
to  a  building  society),  or  signed  by  the  trustees  of  the  society 
(in  the  case  of  a  mortgage  to  a  friendly  society),  and  indorsed 
upon,  or  annexed  to,  the  mortgage  instrument. 


Sub-sect.  2. — Conveyances  of  Legal  Estaies  and  Interests 

in  Land  of  Copyhold  Tenure. 

Special  Modes  of  Conveyance.-:— In  general,  the  legal  estate  ExceptionH  to 
in  copyholds  cannot  be  conveyed  by  any  of  the  modes  of  general  rule. 
conveyance  of  freehold  land ;   and  any  such  dealing  with  it  is 
a  cause  of  forfeiture  to  the  lord  of  the  manor  (s).    To  this  rule, 
however,  there  are  the  following  exceptions,    (i.)  By  general  (i.)  Leases 
custom,  the  tenant  may,  with  the  lord's  licence,  demise  by  J?"*^®*' ^*®®"°®» 
lease  in  the  ordinary  form ;    and  he  may  so  demise  for  one  *^- 


(«)  Scriv.  Cop.  208 ;  Dimes  v.  Grand  JwncHon  Carnal  Co.,  9  Q.  B.  469. 
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(ii.)  C5onvey-  year,  without  licence  {t),    (ii.)  Under  the  Real  Property  Act; 

tk»°  wiUn-^  1845  (c.  106),  8.  6,  contingent  or  other  future  interests,  in  tene- 

tereBt",  &C.  ments  or  hereditaments  of  copyhold  tenure,  are  alienable  by 

(iii.)  Convey-  deed,    (iii.)  On  a  sale,  lease,  &c.,  under  the  Settled  Land  Acts, 

s!Jtti^°ll'nd  ^^^  ^  ^®^'  ^*  copyhold  land,  the  tenant  for  life  may  convey 
Acts.  ^7  deed,  to  be  entered  on  the  court  rolls,  the  right  to  admittance, 

without  making  a  surrender  (S.  L.  Act,  1882,  c.  38,  s.  20)  (u). 
(iv.)  Convey-  (iy,)  Qn  a  sale  of  copyholds  by  executors,  mider  a  power  of 
tr^teis  under  ®*^®  given  them  by  will,  they  may  by  deed  convey  to  the  pur- 
power,  chaser  the  right  to  admittance ;  the  purchaser,  in  such  case, 
(v.)ormbftnk-  being  in  the  position  of  a  devisee  under  the  will  (p.  168).  (v.)  A 
^P^y*  trustee  in  bankruptcy  may  alienate  the  bankrupt's  copyhold 
(vi.)  Convey-  land,  by  appointment  (p.  435).  (vi.)  A  conveyance  under  the 
iTnd^uLe.  ^^^  Clauses  Consolidation  Act,  1845  (c.  18),  s.  95,  of  copyhold 
Act        ^^'^  land,  entered  on  the  roUs  of  the  manor,  has  the  same  effect  as 

if  the  land  were  of  freehold  tenure  (p.  472). 

Surrender  and  Ordinary  Modes  of  Gonveyance. — Surrender  and  AdmU- 
aimittance.  fance, — The  ordinary  mode  of  conveyance  of  legal  estates  and 
interests  in  copyholds  is  by  surrender,  and  admittance  (v). 
The  alienor,  either  personally  or  by  his  attorney,  professes  to 
surrender,  or  deliver  up,  the  land  to  the  lord,  or  to  his  steward 
on  his  behalf,  by  delivery  to  him  of  a  rod  or  other  symbol  of 
possession,  or  by  such  other  ceremony  as  the  custom  of  the 
manor  may  prescribe,  to  the  use  of  the  alienee  and  his  heirs  (tr), 
or  to  such  other  uses  as  are  expressed  in  the  surrender  (x). 
This  surrender  may  be,  but  is  not  necessarily,  made  in  the 
customary  court  of  the  manor  (xz).  The  person  in  whose 
favour  the  surrender  is  made,  and  who  is  called  the  surrenderee, 
is  entitled  to  be  admitted  by  the  lord  as  his  tenant  (y),  pursuant 
to  the  surrender;  and,  upon  his  admittance,  he  is  bound  to 
pay  the  customary  fine  to  the  lord  {z).  The  estate  passes,  on 
the  admittance,  according  to  the  words  of  limitation  of  the 

(t)  Scriv.  Cop.  223 ;  Barton,  §  1313,  amUj  p.  23.  Ab  to  the  power  of  a 
tenant  for  life  of  a  manor  to  grant  licences  for  the  making  of  such  leases, 
under  the  Settled  Land  Acts,  1882  to  1890,  see  wrUe^  p.  65.  Apart  from  that 
enactment,  the  lord  oannot,  in  general,  license  the  granting  of  a  lease 
for  a  term  exceeding  in  extent  his  own  interest  in  the  seignoryt  Scri?.  Cop. 
225. 

(tt)  Re  Naylor  and  Spendifl,  34  Cb.  D.  217,  56  L.  J.  Ch.  453»  66  L.  T.  132. 

(v)  As  to  alienation  bj  tenant  in  tail  of  copyholds,  see  pp.  47»  105. 

(w)  That  the  Statute  of  Uses  does  not  apply  to  nses  declared  in  a  snrrender 
of  copyholds,  see  i^  121. 

(«)  As  to  the  creation  of  a  power  of  appointment  on  a  soirender  of  copy- 
holds, see  ante,  p.  171. 

{xx)  Scriv.  Cop.  c.  3,  s.  1. 

(y)  This  right  may  be  enforced  by  mandamns :  2  Bl.  Comm.  368. 

{z)  ScrlT.  Cop.  180.  As  to  fines,  see  ante,  p.  24 ;  Hail  v.  Bromley  35  Ch.  D. 
642;  56  L.  J.  Cb.  722,  66  L.  X.  683. 
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surrender,  and  any  variance  from  these  words,  in  the  admittance, 
is  of  no  avail  (a). — ^The  admittance  may  either  follow  im- 
mediately upon  the  surrender,  as  part  of  the  same  transaction 
(as  is  usual),  or  may  take  place  subsequently.  If  it  be  post- 
poned, the  estate,  instead  of  passing  in  the  interval  to  the  lord 
(as  the  term  surrender  might  be  thought  to  imply),  continues 
vested  in  the  surrenderor ;  but  the  surrender  is  irrevocable, 
and  a  second  surrender  to  the  use  of  another  person  would 
be  void  ;  for,  when  the  surrenderee  is  admitted,  the  admittance 
relates  back  to  the  time  of  the  surrender  (6). 

Under  the  Copyhold  Act,  1894  (c.  46),  ss.  84,  85  (re-enacting  Admittance 
earlier  enactments  to  the  same  effect),  the  admittance,  which  ^'^^  ®*  ^°°'^*- 
formerly  must  have  taken  place  in  the  customary  court,  may 
be  effected  in  any  place ;  and  the  surrenderee  may  be  admitted 
either  personally,  or  by  attorney  appointed  either  orally  or 
by  writing. 

Before  admittance,  the  surrenderee,  of  course,  cannot  alienate  How  far  aur- 
by  surrender  (c).    He  may,  however,  alienate  his  right  to  be  'T"^*^!*!^**^ 
admitted.    The  alienee  will  have  a  right,  merely,  to  the  land,  admittance. ' 
if  the  alienation  be  inter  vivos  ;  and,  in  order  to  pass  the  legal 
estate,  the  surrenderee  must  be  previously  admitted  (d).    But 
under  the  Wills  Act,  1837  (c.  26),  ss.  3,  4,  5,  a  surrenderee  may, 
by  his  will,  devise  his  interest  under  the  surrender,  and  the 
devisee  is  entitled  to  be  admitted  (p.  365).    And  if  the  sur- 
renderee of  a  copyhold  estate  of  inheritance  dies  intestate, 
his  interest  under  the  surrender  devolves  upon  his  heir  at  law, 
who  is  entitled  to  be  admitted  accordingly  (dd). 

Estates  in  reversion,   vested  remainders,   and   estates   inrutnreaDd 
community,  as  well  as  estates  in  possession  and  in  severalty,  J^l°*  w'*^ 
are  ahenable  by  surrender  and  admittance.    By  general  custom,  sunder.  ^ 
the  admittance  of  a  tenant  for  life  operates  as  the  admittance 
of  a  person  entitled  to  a  vested  remainder  expectant  on  the 
life  estate — ^though  the  fine  on  admittance  is  payable  by  the 
remainderman,  on  the  death  of  the  tenant  for  life.    The  ad- 
mittance of  one  of  several  joint  tenants  or  coparceners  operates 
as  the  admittance  of  the  other  or  others,  also ;    but  tenants 
in  common  must  be  admitted  separately  (e). 

Since,  in  the  convejrance  of  copyholds,  the  lord  of  the  manor  Copyholder 

may  sarrender 
to  use  of  wife, 

(a)  Scriv.  Cop.  121 ;  Barton,  8. 1276.  °'  himself. 

(6)  Scriv.  Cop.  130. 

(o)  Scriv.  Cop.  130;  Doe  d,  Tqfidd  v.  Tq/idd^  11  East,  246. 

id)  Elton,  Cop.  10  etuq.;  Scriv.  Cop.  97,  122,  130;  Whildey  v.  TayUtr^  3& 
L.  T.  187. 

{dd)  Vaughan  v.  Atkmi,  5  Burr.  2764,  2786;  Waikins  on  Descents,  28  (4th 
ed.). 

(e)  Scriv.  Cop.  131, 134.   As  to  the  fines  payable  on  the  admittance  of  joint 
tenants,  see  ibid.  193. 


324  THE  LAW  OF  PROPEBTY  IN  LAND. 

is  interposed  between  the  alienor  and  the  alienee,  a  copyholder 

may,  at  common  law,  surrender  to  the  use  of  his  wife,  or  to 

his  own  use  (/). 

Entry  on  The  Surrender,  or  a  memorandimi  of  it,  and  a  memorandum 

court  roll.       of  the  admittance,  are  entered  by  the  steward  on  the  court 

rolls ;    and,  on  payment  of  the  steward's  fees,  the  alienee  is 

Copy  of  court  entitled  to  a  copy,  signed  by  the  steward,  of  these  entries,  as 

^^^'  a  muniment  of  title  to  his  estate ;    the  copy  of  the  surrender 

being  liable  to  the  same  stamp  duty  as  a  deed  of  conveyance  (g). 

Covenantafor        Covenants  for  title,   on  a  conveyance  of    copyholds,   are 

▼e'anceo?"'   entered  into  by  the  alienor,  by  deed,  executed  either  before 

oopyhc»i(i8.       or  after  the  surrender.    Where  this  deed  precedes  the  sur* 

render,  it  usually  contains  a  covenant  by  the  alienor  to  make 

the  surrender  (p.  346) ;  and,  in  such  case,  it  is  a  '  conveyance ' 

within  the  meaning  of  the  Conveyancing  and  Law  of  Property 

Act,  1881  (c.  41),  and  the  covenants  for  title  may  be  implied, 

under  that  Act,  by  the  use  of  the  words  '  as  beneficial  owner,' 

&c.,  in  the  deed  (A). — ^The  benefit  of  a  covenant  to  surrender 

is  transferable,  and  the  lord  is  bound  to  admit  the  transferee, 

if  the  surrender  has  been  made  in  his  favour,  without  pajrment 

of  a  double  fine.    And  if   the  covenant  has  been  made  for 

valuable  consideration,  the  interest  thereunder  of  the  covenantee, 

or  a  person  claiming  under  him,  is  regulated  by  the  rules, 

already  noticed,  respecting  the  effect  of  a  contract  for  purchase 

of  land  (p.  163) ;  and  he  may  insist  on  the  surrender  being  made 

to  his  use  {hh). 

How  made.  Grant  by  Lord  of  Manor, — ^A  grant  or  re-grant  of  copy- 

holds, by  the  lord  of  a  manor,  is  evidenced,  like  a  surrender, 
by  entry  upon  the  court  rolls,  and  is  effectual  without  ad- 
mittance (i). 

How  con-  Conveyance  of  Customary  Freeholds, — ^The  mode  of  convey- 

veyed.  ^^^  q{  customary  freeholds  varies  in  different  manors.   In  some, 

they  are  transferred  by  deed  and  admittance ;  in  others,  by 
deed,  or,  in  the  alternative,  by  surrender ;  and  in  some,  by 
surrender  and  admittance  only,  as  in  the  case  of  ordinary 
copyholds  (7). 


(/)  Burton,  §  1279.    As  to  the  law  on  this  point  applicable  to  freeholds 
see  anU^  p.  315. 

{g)  Stamp  Act,  1891  (c.  39),  ss.  65-68,  &c. 

{h)  Ss.  2  (v.),  7  (5).    As  to  these  covenants  and  the  words  from  which  they 
are  implied,  see  s.  7  of  the  Act,  and  anU^  pp.  276-280. 

(AA)  R,  y.  Lord  of  Manor  of  HendUm,  2  T.  R.  484,  2  Davidson,  Con  v.  pt.  1, 
206,  pt.  2,  794 ;  Rose  v.  Cxmyngkame,  11  Ves.  Jr.  650,  554. 

(t)  Barton,  §  1343 ;  Roe  d,  Co$h  v.  LoveUu,  2  B.  &  Aid.  453.     As  to  sach 
grants,  see  amU^  p.  22. 

U)  2  pt.  1  DavidFon,  Conv.  364. 
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Sub-sect.  3. — Conveyances  of  EquUahle  Estates  and 

Interests. 

Under  this  head  are  considered  the  forms  of  instruments  What  instru- 
bv  which  trusts  of  land  may  be  declared,  as  well  as  of  those  inents  fall 
by  which  equitable  estates,  previously  created,  may  be  trans-  ^^' 
ferred ;    for  a  declaration  of  trust  is,  in  effect,  a  conveyance 
of  the  beneficial  interest  by  the  settlor  to  the  cestui  que  tn^. 

Declarations  of  Trust. — The  Statute  of  Frauds,  1677  (c.  3),  Statute  of 
8.  7,  enacts,  that  a  declaration  of  trust  of  lands,  tenements,  Frauds,  as  to. 
or  hereditaments   shall  be  manifested  and  proved  by  some 
writing,  signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  shall  be  void ; 
but  it  expressly  excepts  from  this  requirement  any  trust  arising 
or  resulting  by  operation  of  law,  on  a  conveyance  of  land  (s.  8). 
This  enactment  applies  to  all  estates  and  interests  in  land, 
whether  of  freehold  or  copyhold  tenure.    It  does  not  require  What  writing 
a  deed,  or  other  formal  declaration  in  writing,  of  the  trust ;  Bufficient 
any  writing  that  clearly  indicates  the  terms  of  the  trust,  and  gt^tu^,  ** 
is  signed  by  the  party  enabled  by  law  to  declare  it  (that  is, 
the  settlor),  whether  it  be  made  when  the  trust  is  declared  or 
subsequently,  will  satisfy  the  requirements  of  the  Statute  (A). 

Where  the  legal  estate  in  the  land  is  conveyed  by  deed  to  Forms  of 
a  trustee,  the  declaration  of  trust  is  usually  contained  in  the  conveyances 
deed  of  conveyance ;    though  it  may  be  made  by  a  separate  ^p^ho*i™'~ 
instrument.    And  where  the  subject  of  the  trust  is  an  estate 
of  freehold,  the  declaration  must  be,  in  effect,  a  limitation 
of  a  use  upon  a  use ;   that  is,  the  land  must  be  limited  to  the 
use  of  a  trustee,  to  the  use  of,  or  (as  it  is  usually  expressed) 
in  trust  for,  the  cestui  que  trust.    For,  as  has  been  seen,  if  the 
land  were  limited  simply  to  the  trustee  to  the  use  of,  or  in  trust 
for,  the  cestui  que  trust,  the  Statute  of  Uses  would  vest  in  the 
latter  the  legal  estate  (pp.  120, 140) ;  unless,  indeed,  the  convey- 
ance to  the  trustee  were  a  bargain  and  sale  under  the  Statute 
of  Uses  (in  which,  as  has  been  seen,  a  use  is  implied),  or  an  ap- 
pointment in  exercise  of  a  power  of  appointing  a  iise  (pp.  171,318).  leaseholds ; 
But,  as  chattel  interests  in  land  are  not  within  the  Statute  of 
Uses,  a  trust  of  such  an  interest  may  be  created  by  a  limita- 
tion merely  to  the  trustee,  upon  the  trust  intended  (p.  141). 

The  conveyance  of  copyholds  upon  a  trust  is  effected  by  copyholds. 
a   surrender  to  the  trustee,  and  his  admittance  as  the  legal 
tenant,  the  trust  (whether  stated  in  the  surrender,  or  not)  being 
evidenced  by  a  separat3  writing,  signed  by  the  settlor.    The 

{k)  Lewin,  53-57  ;  afOe,  p.  145 ;  /V  v.  Dye,  13  Q.  B.  D.  147,  53  L.  J.  Q.  B. 
442. 
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lord  of  the  manor  cannot  be  compelled  to  allow  notice  of  the 
trust  to  appear  on  the  court  rolls  (I). 
Statute  of  Conveyances  of  Equitable   Estates   already  created. — 

Frauds,  as  to.  The  Statute  of  Frauds,  1677  (c.  3),  enacts,  that  a  grant  or  assign- 
ment of  *  any  trust  or  confidence  '  (by  which  is  meant  an  equit- 
able estate  or  interest)  shall  be  made  in  writing,  signed  by  the 
alienor,  or  by  his  last  will  in  writing,  or  else  shall  be  void  (s.  9). 
In  practice,  equitable  estates  in  lands  of  freehold  tenure  are 
usually  transferred  by  deed,  as  in  the  conveyance  of  legal 
estates ;  but  a  deed  is  not  necessary,  except  for  the  purpose 
of  barring  an  equitable  estate  tail  (m),  and  (as  hereafter  men- 
tioned) in  the  conveyance  of  certain  equitable  interests  of 
married  women  (n). 
Copyholds.  Equitable  estates  in  copyholds  are  conveyed  by  deed  or 

writing,  signed  by  the  alienor.  They  are  not  alienable  by 
surrender,  as  the  trustee,  and  not  the  equitable  owner,  is  the 
tenant  of  the  land  (o).  Two  exceptions  to  this  rule,  however, 
are  made  by  the  Fines  and  Recoveries  Act,  1833  (c.  74) ;  under 
which,  an  equitable  estate  tail  in  copyholds  may  be  barred 
either  by  deed,  or  by  surrender  (ss.  50,  54) ;  and  the  equitable 
interests,  above  referred  to,  of  married  women  in  copyholds, 
may  be  conveyed  either  by  deed,  or  by  surrender  (ss.  77,  90 ; 
seep.  447). 


Sect.  III. — Construction  or  Interpretation  of 

Conveyances. 


Division  of 
subject. 


The  leading 
rulea. 


Under  this  head  are  considered  (i.)  the  leading  general 
rules  of  construction ;  (ii.)  words  of  limitation ;  and  (iii.) 
operative  words,  and  some  other  tenns. 

(i.)  General  Rules  of  Construction. — The  first  general  rule 
of  construction  is,  that  the  intention  of  the  parties  is,  if  possible, 
to  be  effectuated  (p). — ^The  next  rule  is,  that  this  intention 
is  to  be  ascertained  from  the  terms  of  the  conveyance  alone, 
technical  words  and  phrases  being  taken  in  their  proper  technical 
senses  (q).  This  rule  is  subject,  however,  to  two  qualificationa. 
(1)  If  a  deed  cannot  have  any  effect  in  the  mode  of  operation 
apparently  intended,  it  will,  if  possible,  be  allowed  to  operate 
in  another  mode,  rather  than  be  wholly  ineffectual:  e,g,,  if 

{I)  Watk.  Cop.  213 ;  Scriv.  Cop.  57. 

(m)  Fines  and  Recoveries  Act,  1833  (c.  74),  s.  40 ;  see  avUe,  p.  4G. 

(n)  Ibid.  s.  77  ;  see  post,  p.  446. 

(o)  Scriv.  Cop.  57  ;  Hall  v.  Br<mley,  35  Ch.  D.  642,  56  L.  T.  683. 

ip)  Barton,  §  503;  Shep.  Touch.  86. 

(q)  Barton,  §§  504,  508 ;  Shep.  Toach.  87. 
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a  person  having  a  power  of  appcmrtment,  but  no  estate,  conveys 
in  terms  appropriate  to  the  transfer  of  an  estate,  the  convey- 
ance may  be  deemed  an  exercise  of  his  power  (r).  So,  also, 
an  instrument  which  is  invalid  as  a  conveyance  of  the  kind 
intended  to  be  thereby  made,  has,  in  some  instances,  been 
upheld  as  a  covenant  to  stand  seised,  where  there  has  been 
relationship  between  the  parties  (s).  (2)  Evidence  is  admissible 
to  remove  a  latent  ambiguity,  i.e.,  an  ambiguity  that  is  not 
manifest  on  the  face  of  the  instrument ;  as  where  two  persons 
or  things  are  known  by  the  same  name. — ^A  third  rule,  sub- 
servient to  the  two  former,  is,  that  ambiguous  words  are  to 
be  construed  most  favourably  to  the  grantee,  or  person  intended 
to  be  benefited  (t). — ^A  fourth  rule  is,  that  if  two  expressions 
be  utterly  irreconcilable,  that  which  is  first  shall  stand,  and 
the  other  be  rejected  (u). 

(ii.)  Words  of  Limitation. — ^These  are  words  by  which  DeBnition. 
the  estate  or  interest  intended  to  be  conveyed  is  defined  or 
limited,  as  regards  its  extent  or  duration ;  and  whereby  (if 
it  be  an  estate  or  interest  in  commufiity)  it  is  distinguished 
either  as  a  joint  tenancy,  or  as  a  tenancy  in  common.  In  a 
conveyance  by  deed,  these  words  are  usually  contained  in  the 
habendum  of  the  deed  (p.  341).  They  are  here  considered  with 
reference  to  (a)  legal  estates  and  interests  in  land  of  freehold 
tenure ;  (0)  legal  estates  and  interests  in  land  of  copyhold 
tenure  ;  and  (7)  equitable  estates  and  interests. 

(a)  Limitations  of  Legal  Estates  and  Interests  in  Land  0/ Fee  simple. 
Freehold  Tenuire. — ^At  common  law,  an  estate  in  fee  simple 
is  conveyed  by  a  limitation  to  the  alienee  '  and  his  heirs ' ; 
the  use  of  the  word  heirs  (v)  being,  in  general,  essential  (w) ; 
while  additional  words,  such  as  '  and  assigns,'  or  '  and  assigns 
tor  ever '  (which  are  commonly  inserted),  are  superfluous.  A 
.grant  to  a  person  '  or  his  heirs '  does  not  pass  the  inheritance, 
$ut  confers  a  life  estate  only  {x).    A  grant  merely  to  the  heirs, 

(r)  cure's  Case,  Rep.  pt.  6,  17  b ;  Burton,  §  505 ;  Sng.,  Pow.  201,  289 ;  Re 
FameU'8  SeUUd  EttaUM,  33  Ch.  D.  599,  35  W.  R.  250. 

(«)  2  Sand.,  U>e8,  96,  97.    For  instaikces,  see  Elphinstone,  Interp.,  4L 

{t)  Burton,  §  511. 

(u)  Barton,  §  512 ;  Shep.  Touch.  88.  The  reverse  of  this  is  the  role  in  the 
construction  of  wills. 

(v)  According  to  some  authorities,  the  word  'heir'  does  not,  like  'heirs,' 
pass  an  estate  of  inheritance;  Co.  Litt.  8  b;  Elpfa.  Interp.  225.  But  see 
oowtra,  Hargrave's  note  on  Co.  Litt.  8  b;  1  Rolle,  Abr.  832,  E;  EvamM  v. 
Evcms,  1892,  2  Ch.  at  pp.  186,  189 ;  and  see  Fuller  y.  Chamiier,  L.  B.  2  Eq.  at  p. 
686. 

(to)  2  BL  Comm.  107,  108  \  which  see,  as  to  the  grounds  of  this  rule. 

(x)  Co.  Litt.  8  b. 
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or  heirs  and  assigns,  of  a  person  (no  estate  being  limited  to 
that  person),  passes  the  fee  simple  to  his  first  heir,  as  grantee  (y). 
Estate  tail  All  estate  tail  is  properly  conveyed,  at  common  law,  by  a 

limitation  to  the  alienee  'and  his  heirs,'  with  the  additional 
words  *  of  his  body,*  or  *  by  him  to  be  begotten,'  or  some  other 
words  of  procreation ;  and  with  suitable  restrictive  words, 
where  the  limitation  is  in  tail  special,  or  in  tail  male  or  female 
— as,  '  heirs  of  his  body  by  B.,  his  wife,'  '  heirs  male  of  his  body,' 
'  heirs  female  of  his  body  \z).  The  use  of  the  word  heirs,  in 
the  limitation  of  this  estate,  is  no  less  necessary  than  in  the 
limitation  of  the  fee  simple.  And,  as  words  of  procreation 
are  also  necessary,  a  limitation  to  a  person,  '  and  his  heirs 
male '  (or  '  female ')  does  not  create  an  estate  tail,  because 
it  does  not  restrict  the  descent  to  the  donee's  issue.  Such  a 
limitation,  therefore,  in  a  conveyance,  passes  an  estate  in  fee 
simple ;  the  word  '  male '  or  *  female '  being  necessarily  re- 
jected (a).  But  a  limitation  to  the  use  of  A.  and  his  heirs, 
with  a  limitation  over,  '  upon  failure  of  the  heirs  of  the  body 
of  A.,'  to  the  use  of  B.,  vests  an  estate  tail  in  A. ;  the  word  '  heirs,' 
in  the  limitation  to  A.,  being  construed,  according  to  the  limita- 
tion  over,  to  mean  heirs  of  the  body  (&).  A  Umitation  to  the 
heirs  of  the  body,  or  heirs  male  of  the  body,  Sec.,  of  a  person 
to  whom  no  preceding  estate  is  limited,  passes  an  estate  tail 
to  the  heir,  or  heir  male,  &c.,  of  the  body  of  that  person  as 
donee ;  but  the  estate  will  descend  as  if  the  estate  tail  had 
been  given  to  the  ancestor  himself  (c). 
Exceptions  to  The  rule  of  the  common  law,  that  the  use  of  the  word  heirs 
above  roles,  jg  necessary  in  the  limitation  of  an  estate  of  inheritance,  does 
not  apply  to  the  case  of  a  release  by  a  joint  tenant  or  coparcener 
to  his  or  her  co-tenant  ((2),  or  to  a  conveyance  to  a  corpora- 
tion (p.  471). 
Alterations  by  The  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41), 
ancing'Act'  ®*  ^^»  moreovcr,  authorises  the  use  of  other  words  of  limita- 
1881.  '  tion  of  estates  of  inheritance,  in  deeds  executed  after  the 
31st  of  December,  1881 ;  namely,  the  words  ^  in  fee  simple ' 
(without  the  word  heirs),  in  the  limitation  of  an  estate  in  fee 

(y)  Go.  Litt.  10  a ;  Berens  v.  PdUnoes,  35  W.  R.  366  ;  MUman  v.  Lcme,  1901,  2 
K.  B.  745,  70  L.  J.  K.  B.  731,  85  L.  T.  180.  As  to  descent  oo  intestacy  under 
snch  a  limitation,  see  poitt  p.  399. 

(2)  Go.  Litt.  20  b,  25  a. 

(a)  Litt.  s.  31 ;  Go.  Litt.  27  b  ;  2  BI.  Gomm.  115.  As  to  iU  effect,  in  a  will, 
see  jHMij  p.  385. 

(6)  Go.  Litt.  21  a;  Fisher  v.  Wi^gy  1  P.  Wms.  14;  Murgan  v.  Morgan^  L.  R. 
10  Eq.  99,  39  L.  J.  Gh.  493,  22  L.  T.  596 ;  e/.  IdU  v.  Cook,  1  P.  Wms.  70 ;  aivani 
V.  Wright,  9  Gh.  D.  646,  47  L.  J.  Gb.  664,  38  L.  T.  677. 

(c)  Mandeville's  Case,  Go.  Litt.  26  b ;  e/.  Moore  v.  Simkin,  31  Gh.  D.  95,  55 
L.  J.  Gh.  305,  53  L.  T.  815.    See  also,  poet,  p.  399. 

(d)  2  Bl.  Gomm.  107,  108 ;  2  Prest.  Estates,  47. 
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simple,  and  the  words  ^  in  tail,' '  in  tail  male/  or  '  in  tail  female,' 
as  the  case  requires  (without  the  words  heirs  of  the  body,  &c.), 
in  the  limitation  of  an  estate  tail.  A  limitation  to  a  person 
'  in  fee,*  merely,  will  not  pass  the  fee  simple  under  this  enact- 
ment ;  for  the  actual  words  of  limitation  mentioned  therein 
must  be  used,  in  the  absence  of  the  word  heirs  (e). 

The  important  rule,  known  as  the  *  rule  in  Shelley* 8  Case,^  The  rule  in 
applies  to  certain  Umitations  of  estates  of  inheritance.  This  ^^^*y'*  ^<"«- 
rule  may  be  stated  as  follows  :  Where  an  estate  of  freehold 
is  limited  to  a  person,  and,  by  the  same  instrument,  an  ulterior 
estate  is  limited  (whether  immediately  after  the  former  estate, 
or  aft^r  another  estate,  or  other  estates,  interposed)  to  the 
heirs,  or  to  the  heirs  of  the  body,  of  the  same  person,  this 
ulterior  estate  vests  in  that  {person  himself,  in  the  same  manner 
as  if  it  had  been  expressly  given  to  him  and  his  heirs,  or  to 
him  and  the  heirs  of  his  body ;  the  words  *  heirs,'  or  '  heirs 
of  his  body,'  in  such  case,  being  merely  words  of  Umitation 
of  an  estate  of  inheritance  in  the  ancestor  (/). 

Thus,  a  limitation  to  A.  for  his  Ufe,  and  after  his  death  to  Examples  of 
his  heirs,  or  the  heirs  of  his  body,  is  the  same,  in  effect,  as  a  *'■  application, 
limitation  simply  to  A.  and  his  heirs,  or  the  heirs  of  his  body ; 
that  is,  it  gives  an  immediate  estate  in  fee  simple,  or  fee  tail ; 
the  estate  for  life,  first  limited  to  A.,  merging  in  his  immediate 
inheritance  in  remainder. — Again,  a  limitation  to  A.  for  life, 
with  remainder  to  B.  for  life,  or  in  tail,  with  remainder  to  the 
heirs,  or  heirs  of  the  body,  of  A.,  gives  A.  both  a  life  estate 
in  possession,  and  an  estate  in  fee  simple,  or  fee  tail,  in  remainder 
expectant  on  the  estate  of  B. ;  and  the  efFect  is  the  same, 
though  more  than  one  estate  be  interposed  between  the  limita- 
tion to  A.  and  the  Umitation  to  his  heirs  (g). 

The  rule  applies  equally,  where  the  estate  first  limited  is  Where  par- 
an  estate  jmr  autre  vie,  or  a  life  estate  subject  to  a  conditional  \^^^^^^ 
limitation.    Thus,  under  a  Umitation  to  A.  during  the  life  of  vie  &c 
B.,  or  during  widowhood,  with  remainder  to  the  heirs  of  A., 
A.  will  take  the  fee  simple  in  possession,  notwithstanding  that, 
by  the  terms  of  the  limitation,  the  particular  estate  is  liable 
to  determine  during  A.'s  life.    And  if,  in  such  case,  an  estate 
be  interposed  between  A.'s  life  estate,  and  the  limitation  to 
the  heirs  (as  to  A.  during  her  widowhood,  and  on  her  marriage 

ie)  He  Ethd  and  MUcheU  and  BuUer's  Contract^  1901,  1  Ch.  945,  70  L.  J.  Ch. 
498,  84  L.  T.  459. 

(/)  Shelley's  Case  (23  Eliz.),  Rep.  pt.  1,  93  b,  L.  G.  R.  P.  332.  Although 
called  the  rule  in  Shkley't  Ccucy  it  is  of  tuuoh  greater  antiquity.  As  to  the 
orisrin  of  the  rule,  see  Fearne,  C.  R.  83  et  teq, ;  Hargreave,  Law  Tracts,  ^51 ; 
and  the  case  next  mentioned.  On  the  rule  generally,  see  F»  arne,  C.  R., 
pfusim;  L.  C.  R.  P.,  tupra;  Prest.  Est.  c.  3;  Van  Orutten  v.  FoxioeU,  1897, 
A.  C.  668,  77  L,  T.  170,  66  L.  J.  Q.  B.  745. 

iff)  Fearne,  C.  R.,  29. 
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to  B.  during  his  life,  with  lemainder  to  the  heirs  of  A.),  A.  will 
take  a  life  estate  (determinable  according  to  the  limitation) 
in  possession,  and  the  fee  simple  in  remainder  after  B.'s  estate  (h). 

The  rule  applies,  also,  where  the  particular  estate  is  an 
estate  tail.  Thus,  where  land  is  limited  to  A.  and  the  heirs 
male  of  his  body,  with  remainder  to  the  heirs  female  of  his 
body,  A.  takes  an  estate  in  tail  male  in  possession,  and  an  estate 
in  tail  female  in  remainder  (i). 

Again,  the  rule  appUes,  aJthough  the  remainder  to  the  heirs, 
or  heirs  of  the  body,  be  a  contingent  remainder.  Thus,  if 
land  be  Umited  to  A.  for  life,  with  remainder  to  B.  for  life, 
with  remainder,  if  A.  die  before  B.,  to  the  heirs  of  A.,  A.  takes 
(besides  his  life  interest  in  possession)  a  contingent  remainder 
in  fee  simple  (j).  And  similar  in  efiect  is  a  limitation  to  A. 
and  B.  for  their  joint  lives,  with  remainder  to  the  heirs  of  the 
survivor  (k).  If  the  interposed  estate  be  contingent  (as  on 
a  limitation  to  A.  for  life,  with  remainder  to  B.  for  life  if  he 
shall  survive  A.,  with  remainder  to  the  heirs  of  A.),  the  ancestor 
takes,  in  the  first  instance,  the  inheritance  in  possession ; 
subject  to  the  admitting  of  t^e  interposed  estate,  if  and  when 
it  vests  (I). 

It  is  to  be  observed  that,  for  the  application  of  the  rule 
to  limitations  of  real  estate,  there  are  three  requisites : — (1) 
That  a  particular  estate  be  limited  to  the  ancestor  (m) ;  (2)  that 
this  estate  be  an  estate  of  freehold — ^for  if  it  be  an  estate  for 
years,  the  limitation  to  the  heirs  is  a  Umitation  of  a  contingent 
remamder  to  the  ancestor's  first  heir,  as  purchaser  (n)--and 
(3)  that  both  the  limitation  to  the  ancestor  and  the  limitation 
to  his  heirs,  or  the  heirs  of  bis  body,  be  contained  in  the  same 
instrimient.  If  land  be  limited  to  A.  for  life,  and,  by  a  sub- 
sequent instrument,  it  be  limited  to  A.'s  heirs,  his  heir  will 
take  as  purchaser  (o).  An  appointment  in  pursuance  of  a 
power  is  to  be  considered,  however,  for  the  purposes  of  this 


{h)  Fearne,  C.  R.,  31,  32. 

(t)  Co.  Litt.  376  b,  377  a. 

ij)  Fesane,  C.  R,  34 ;  Spne$  v.  Symes,  18%,  1  Ch.  272»  65  L.  J.  Ch.  265,  73 
L.  T.  684. 

{k)  Fearne,  C.  R.,  310. 

(l)  Ibid,  37;  Leieia  Botdeat  Cote,  Rep.  pt.  11,  79  b. 

(m)  As  to  the  application  of  the  mle,  where,  in  the  case  of  a  Umitation  to 
the  use  of  the  heirs  of  the  bodjr  of  the  grantor,  without  any  previous  limita- 
tion of  a  life  estate  to  himself,  a  life  estate  arises  in  the  grantor  by  impUca- 
tion  (either  from  the  form  of  the  limitations,  or  by  way  of  resulting  use),  see 
Fearne,  G.  R.,  41  &c. ;  Sand.,  Uses,  137 ;  Burton,  §§  342-344;  Pybusv.  Mitford, 
1  Vent.  372. 

(n)  4  Cruise,  t.  32,  ch.  23,  s.  9. 

(o)  4  Cmise,  t.  32,  ck  23,  s.  19. 
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rule,  as  if  it  were  inserted  in  the  instrument  which  created 
the  power,  and  not  as  being  a  subsequent  instrument  (p). 

An  estate  for  life  may  be  limited  either  by  words  e}q)ress-  Limitation  ..f 
ing  the  intended  duration  of  the  estate — as,  '  to  the  use  of  A.  e^***®  ^''^  i»f*  • 
during  the  term  of  his  life ' ;  '  to  the  use  of  A.  (or  '  to  the  use 
of  A.  and  his  heirs,'  or  '  heirs  of  his  body ')  during  the  life  of 
B.' ;  or,  without  any  such  words — as, '  to  the  use  of  A/  simply  {q). 
A  grant  to  the  use  of  A.  simply,  or  to  the  use  of  A.  for  life, 
is  an  estate  for  the  life  of  the  grantee,  if  the  grantor  is  able 
to  convey  such  an  estate  ;  but  if  he  be  himself  merely  a  tenant 
for  life,  such  a  grant  will  convey  an  estate  for  the  Ufetime 
for  which  he  holds  (r).  A  conveyance  in  terms  expressing 
an  intention  to  pass  an  estate  greater  than  for  life,  but  not 
being  the  technical  words  required  for  the  limitation  of  the 
inheritance,  as,  'to  the  use  of  A.  absolutely,'  or,  'to  the  use 
of  A.  and  his  descendants  for  ever,'  passes  a  life  estate  merely  (s). 
So  also,  a  conveyance  '  to  the  use  of  A.  and  his  children  '  passes 
a  life  estate,  merely,  to  A.  exclusively,  if  he  has  then  no 
children,  and  to  him  and  his  children  as  joint  tenants  for  life, 
if  he  then  has  children ;  and  a  limitation  '  to  the  use  of  A. 
and  his  issue '  has  a  similar  effect  {t).  And  a  conveyance  to 
the  use  of  A.  for  life,  with  remainder  to  the  use  of  such  person 
as,  at  A.'s  death,  shall  be  his  heir-at-law,  and  of  the  heirs  of 
such  person,  gives  a  life  estate  merely,  and  not  the  fee  simple, 
to  A.,  with  a  contingent  remainder  to  the  person  who  becomes 
his  heir-at-law  (u). 

In  the  limitation  of  an  estate  for  years,  a  certain  period  Limitation  of 
must  be  stated  for  the  duration  of  the  term ;   either  expressly,  ®**"^®  ^^^ 
or  by  reference  to  some  means  of  ascertainment,  as,  'for  L 7''''- 
many  years  as  A.  shall  name,'  or,  '  during  the  minority  of  A.,' 
or  '  for  ninety-nine  years,  if  the  lessee  shall  so  long  live.'    The 
time  of  the  intended  commencement  of  the  term  may  also 
be  stated ;    and  if  it  is  not  stated,  the  term  commences  from 
the  making,  or  delivery,  of  the  lease  (t;).    It  is  usual,  though 
not  necessary,  to  limit  an  estate  for  years  to  the  grantee,  '  Ms 
executors  and  administrators.'    And,  by  analogy  to  the  rule 
in  SheUey^a  Case,  where  an  estate  for  life  is  given  to  a  person, 
with  remainder  to  his  executors,  or  personal  representatives, 
for  a  term  of  years,  the  term  vests  in  the  tenant  for  life  (w), 

(j>)  Fearne,  C.  R.,  74. 
{q)  2  Bl.  Comm.  120,  121. 

(r)  Ibid.  121 ;  Barton,  §  729 ;  1  Shep.  Touch.  107,  and  see  aiUe,  p.  50. 
(«)  Litt.  s.  1. 

(t)  See  Elpfainstone*  Interp.  357,  358,  and  cases  there  cited.    As  to  limita- 
tions similar  to  the  above,  in  wills,  see  potij  p.  385. 

(»)  Evam  V.  EvoM,  1892,  2  Ch.  173,  61  L.  J.  Cb.  456,  67  L.  T.  152. 

(v)  Co.  litt.  46 ;  2  Bl.  Comm.  143  ;  qf.  Arek^'z  Com,  1  Rep.  pt.  1,  66  6. 

(v)  Co.  Litt.  54  b ;  Barton,  §  849. 
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Limitation  of  A  tenancy  from  year  to  year  may  be  created  by  the  words 
tenancy  from  *  from  year  to  year,  or  '  as  yearly  tenant,'  or  other  words  of 
year  to  year.    ^^^^^  j^p^^  ^^y    ^  limitation  *  f or  One  year,   and  so  on 

from  year  to  year,'  creates  a  lease  for  a  certain  term  of  one 
year,  and  a  yearly  tenancy  commencing  at  the  expiration  of 
*     that  year ;   so  that  the  term  will  be  two  years  certain,  at  the 
least  ly). 
Limitation  in        A  joint  tenancy  is  created,  in  a  conveyance,  either  by  a 
joint  tenancy,  limitation  to  the  alienees,  or  to  them  and  their  heirs,  expressly 
as  joint  tenants,  or  in  joint  tenancy ;    or  by  a  limitation  to 
them,  or  to  them  and  their  heirs,  without  any  further  words 
expressing  an  intention  to  create  a  tenancy  in  conmion,  or 
from  which  such  intention  may  be  inferred.    But  a  limitation 
to  two  or  more  persons  for  their  joint  lives  creates  a  tenancy 
in  common,  confined  to  the  life  of  him  who  dies  first ;   unless 
it  be  accompanied  by  other  words  evincing  an  intention  that 
the  survivor,  also,  shall  take  (z). 
Limitation  of        A  tenancy  in  common  is  usually  created,  in  a  conveyance, 
tenancy  in       |jy  j^  limitation  to  the  alienees,  expressly  as  tenants  in  conmion ; 
but  it  may  be  created  by  other  words  expressive  of  the  inten- 
tion that  the  alienees  are  to  have  distinct  interests ;  as,  to  the 
alienees  '  equally  to  be  divided  between  them,'  or  '  as  to  one 
moiety  to  the  one  of  them,  and  as  to  the  other  moiety,  to  the 
other.'    Where,  however,  the  limitation  is  to  the  grantees  in 
unequal  shares,  or  for  different  estates,  they  are  necessarily 
tenants  in  conmion,  and  the  intention  that  they  shall  so  hold 
need  not  be  expressly  stated  (a). 

Similar  to  (13)    lAmUatums  of  Legal  Estates  and  Interests  in  Land  of 

limitationg  of  Copyhold  Tenure, — Surrenders  of  copyhold  land  are  subject 
freeholds.  ^  ^^^  flame  rules  of  the  common  law,  as  respects  words  of 
limitation  and  their  construction,  as  apply  to  conveyances 
of  lands  of  freehold  tenure ;  except  so  far  as  different  words 
of  limitation  are  authorised  by  special  customs.  ^By  the  customs 
of  some  manors,  estates  of  inheritance  may  be  limited,  without 
the  use  of  the  word  heirs  (6).  The  provision  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  already  noticed  (p.  328),  as  to 
limitations  of  estates  of  inheritance  by  the  words  therein  men- 
tioned, applies  to  limitations  by  deed,  only,  and  therefore  does 
not  extend  to  surrenders  of  copyholds. 


(x)  Woodfall,  c.  6,  s.  2. 

{y)  Doe  d.  Chadbom  v.  Orten,  9  A.  ft  B.  658. 

(z)  Barton,  §§  724,  736 ;  Grani  v.  WimboUy  23  L.  J.  Cli.  282;  Smith  v.  Oakef, 
14  Sim.  122. 

(a)  2  BL  Comm.  193;  Litt.  n.  298;  4  Groise,  t.  32,  ch.  22,  88.  50^58;  Ooodtitle 
d.  Hood  y.  Stdtea,  1  WiJa.  341 ;  see  ante,  p.  137. 

(6)  Barton,  §  1278 ;  1  Watk.  Cop.  109. 
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(7)  Limitations  of  Equitable  Estates. — ^In  the  alienation  of  Technical 
equitable  estates,  the  use  of  technical  words  of  limitation  is *®^"'* "j' 
not  necessary  (c).  But,  in  the  absence  of  any  words  of  limi-  ''®^"'"'  ■ 
tation,  or  other  words  indicating  an  intention  to  pass  the 
fee,  a  life  estate  only  will  pass,  as  in  limitations  of  legal 
estates  (d).  And  where,  as  is  usual,  the  words  of  limitation 
applicable  to  legal  estates  are  used,  they  are,  in  general,  construed 
in  the  same  way  as  in  conveyances  of  legal  estates  (e).  Limi- 
tations creating  executory  trusts  (p.  146),  however,  may  be 
construed  more  liberally,  in  order  to  eSectuate  the  manifest 
intention  of  the  settlor ;  especially  as  regards  the  application 
of  the  rule  in  Shelley* s  Case.  Thus,  where  by  an  ante-nuptial 
agreement,  it  is  stipulated  that  a  settlement  shall  be  made  of 
land,  upon  trust  for  the  husband  and  the  heirs  of  his  body, 
the  latter  words  will  be  construed  to  mean  first  and  other  sons 
successively,  as  tenants  in  tail,  and  the  settlement  will  accord- 
ingly be  made  in  the  ordinary  form  of  strict  settlement  (/). 
With  this  qualification,  the  rule  in  Shelley* s  Case  applies  as  well 
to  equitable  as  to  legal  limitations,  provided  both  the  estate 
limited  to  the  ancestor,  and  that  limited  to  his  heirs,  are  equit- 
able estates.  If  one  estate  be  equitable,  and  the  other  legal 
— as  in  a  limitation  of  the  legal  estate  to  A.  and  his  heirs,  to  the 
use  of  A.  and  his  heirs  during  the  life  of  B.,  in  trust  for  B.,  and 
after  B.'s  death  to  the  use  of  B.'s  heirs — the  rule  does  not  apply, 
and  the  first  heir  of  the  ancestor  takes  as  a  grantee  (g), 

(iii.)  Operative  Words,  and  Other  Terms. — ^The  operative  Construction 
words,  or  words  expressive  of  the  act  of  conveyance,  generally  ^^  opemtive 
used  in  conveyances  of  land,  differ  according  to  the  form  of         * 
conveyance.    Thus,  in  a  feoffment,  the  proper  operative  words 
are  '  give  and  enfeoff ' ;  in  a  grant,  the  word     grant ' ;  in  a 
lease  for  years  of  land,  the  word  '  demise ' ;  in  an  assignment 
of  a  chattel  interest,  the  word  '  assign ' ;  in  a  release  at  common 
law,  the  word  '  release ' ;  in '  a  bargain  and  sale,  the  words 
*  bargain  and  sell ' ;  in  an  appointment,  the  word  *  appoint.' 
But,  as  has  been  seen,  if  a  conveyance  cannot  operate  as  in- 
tended, but  is  capable  of  operating  as  some  other  land  of  assur- 

(e)  LewiD,  117 ;  1  Haye9,  Conv.  96  tt  »eq. 

(d)  ffoUiday  v,  Oregon,  15  Beav.  480;  Be  WhitUm's  SetOemerU,  1894,  1  Gh. 
661, 63  L.  J.  Ch.  273,  70  L.  T.  681 ;  He  Inoin,  W.  N.  1904,  p.  153  ;  JU  Tringham'9 
TrugU,  W.  N.  1904,  p.  153. 

{e)  Barton,  §  1383  ;  1  Frest.  Abstr.  144 ;  Lewin,  118. 

(/)  Lewin,  121 ;  see  OUnorchy  v.  BotvUle,  Gas.  temp.  Talb.  3 ;  S.G.,  and 
Dotes  thereto,  2  L.  G.  Eq.  763. 

{g)  Lewin,  119  ;  Collier  v.  McBeany  34  Beav.  426  ;  see  Cooper  v.  Kynoch,  L.  R. 
7  Gh.  App.  398,  41  L.  J.  Gh.  296,  26  L.  T.  566 ;  i2e  White  a/nd  ffindle'a  Contract, 
7  Gh.  D.  201,  47  L.  J.  Gh.  85 ;  Richardson  v.  ffarriatm,  16  Q.  B.  D.  86,  56  L.  J. 
Q.  B.  58,  64  L.  T.  456 ;  JU  Ymjman's  Wi3ly  1901,  1  Gh.  720,  70  L.  J.  Gh.  430,  84 
L.  T.  201 ;  Kan  (Trutten  v.  PoxweU,  ante,  p.  329,  note  (/). 
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ance,  it  may  be  held  so  to  operate  (A). — ^By  the  Conveyancing 
and  Law  of  Property  Act,  1881  (c.  41),  s.  49,  the  use  of  the 
word  grant  is  declared  not  to  be  necessary  for  the  convey- 
ance of  hereditaments,  corporeal  or  incorporeal. 
Words  of  Various  terms  of  freqnent  occurrence  in  the  parcels,  or 

description  of  description  of  the  subject  of  conveyance,  have  technical  mean- 
^^^^ "'  ings.     The  legal  meaning  of  the  word  land  has  already  been 

considered  (p.  2).  Under  a  grant  of  the  '  profits '  of  certain 
land,  the  land  itself  may  pass  (t).  Under  the  term  ^  manor,' 
the  demesne  lands  of  the  manor,  the  seignory,  and  the  advowson 
(if  any)  appendant  to  the  manor,  may  pass.  'Messuage,' 
or  'house,'  denotes  a  house  with  its  out-buildings,  and  its 
courtyard,  garden,  or  orchard,  if  any  (;).  'Farm'  includes 
the  farmhouse,  and  all  the  land  held  therewith.  'Water' 
does  not  include  land  on  which  it  stands ;  to  have  that  effect, 
it  must  be  described  as  a  piece  of  land  covered  with  water  (k). — ^A. 
strip  of  uninclosed  land,  between  land  inclosed  and  the  high- 
way, and  also  the  soil  of  the  highway  to  the  middle  of  the  road, 
are  presumed  to  belong,  until  the  contrary  is  shown,  to  the 
owner  of  the  inclosed  land  ;  hence,  a  conveyance  of  land  may 
carry  with  it  the  soil  of  the  highway  adjoining,  as  far  as  one- 
half  the  road,  and  also  any  such  adjoining  strip  of  land  (I). 
And  as  the  soil  of  one-half  of  a  non-tidal  river,  to  the  middle 
of  the  stream,  presumptively  belongs  to  the  owner  of  the  ad- 
joining land,  the  bed  of  the  river  to  that  extent,  may  pass  by 
a  conveyance  of  the  land  (m).  So,  also,  a  hedge  and  ditch 
presumptively  belong  to-  the  owner  of  the  land  on  the  side  of 
the  hedge,  and  will  pass  accordingly  on  conveyance  of  that 
land  (n).  A  wall  or  fence  between  the  lands  of  different  owners, 
is  presumed  to  be  a  party  wall  or  fence,  belonging  to  the  owners 

(A)  AfUe,  p.  327.  See  frenerallj  as  to  operative  words,  1  DandsoD,  Conv. 
cb.  3,  8.  6 ;  BurtoD,  §§  539-543. 

{%)  Co.  Litt.  4  b. 

ij)  BeUuwwUCt  Outt  Rep.  pt.  2,  32  a ;  iSt  Tkimuu*9  ffoapUal  v.  Charing  Crots 
Ry.  Co,j  1  J.  &  H.  400 ;  RidkMrdi  v.  Swantea  ImprovimefU  and  Tramtoays  Co^ 
9  Cb.  D.  425,  438,  38  L.  T.  833;  o/.  Wright  v.  WaUtuey  Local  Board,  18 Q.  B.  D. 
783»  66  L.  J.  Q.  B.  259.  The  word  '  tenement '  is  sometimes  used  as  denoting 
a  house,  as  well  as  in  its  legal  sense :  see  ante,  p.  8. 

(k)  As  to  the  above  terras,  and  generally  as  to  the  parcels  in  oooTejanoes, 
see  Co.  Litt.  5  a,  5  b ;  1  Davidson,  Conv.  cb.  3,  s.  7 ;  Burton,  §  545  et  §eq. 

(l)  Elphinstone,  Interp.,  178 ;  Simpmm  v.  Dendy,  8  C.  B.  (N.  S.)  433 ;  Berridge 
▼.  Ward,  10  C.  B.  (N.  8.)  400;  Beckett  v.  Corporation  of  Leedc,  L.  R.  7  Cb.  421, 
26  L.  T.  375;  Pryor  v.  Peire,  1894,  2  Cb.  11 ;  Mappin  Brothen  v.  LAerty  A  Co,, 
1903,  1  Cb.  118,  72  L.  J.  Cb.  63,  87  L.  T.  523 ;  i2e  White'i  ChariUcM,  1898,  1  Ch. 
659,  67  L.  J.  Ch.  430,  78  L.  T.  550. 

(m)  PluHUtfod  Board  of  Workt  v.  BriOth  Land  Co,,  L.  R.  10  Q.  B.  16,  203, 
44  L.  J.  Q.  B.  38 ;  MiMethwaii  v.  NewUsy  Bridge  Co.,  33  Ch.  D.  133,  55  L.  T. 
336 ;  </.  Duke  of  Devonshire  v.  Pattinton,  20  Q.  B.  D.  263,  57  L.  J.  Q.  B.  189, 
58  L.  T.  392;  Hindmm  v.  Ashhy,  1896»  2  Cb.  1,  65  L.  J.  Ch.  615,  74  L.  T.  32T. 

(f»)  VowUi  V.  Miller,  3  Taunt.  138;  Doe  v.  Pear$ey,  7  B.  &  a  307. 
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in  equal  moieties,  as  tenants  in  common;  unless  it  has  buttresses, 
posts,  or  the  like  on  one  side,  so  as  to  show  an  inner  and  an 
outer  face,  in  which  case  it  presumptively  belongs  to  the  owner 
of  the  land  on  the  inner  side  (o). 


Sect.  IV. — ^Deeds  Generally — Ordinary  Clauses  op  Deeds 
OF  Conveyance  —  Provisions  of  Conveyancing  In- 
struments. 

Sub-sect.  1. — Deeds  OenerdUt/, 

Definition. — Formalities  of  Execution. — A  deed  is  an  instru-  Deed  defined, 
ment  written  or  printed  (in  any  language)  upon  paper  or  parch- 
ment, and  sealed  and  delivered  by  the  person  or  persons  whose 
act  it  is  (p).  In  practice,  it  is  always  signed,  as  well  as  sealed  Signing. 
and  deUvered,  except  where  it  is  made  by  a  corporation  aggre- 
gate (p.  469) ;  and,  with  that  exception,  signature  seems  to 
be  necessary,  where  the  transaction  is  within  any  of  the  pro- 
visions of  the  Statute  of  Frauds,  1677  (c.  3),  requiring  a  signed 
writing  (q).  The  acts  of  sealing  and  delivery  constitute  the 
execution,  or  making,  of  the  deed. 

A  deed  may  be  sealed  with  the  seal  of  any  person,  or  any  Sealing. 
kind  of  seal ;  and  the  acknowledgment  of  a  seal  or  wafer,  previ- 
ously afi^ed  to  the  instrument — ^as  by  placing  the  finger  upon 
it  at  the  time  of  deUvery — ^is  equivalent  to  actual  sealing  (r). 

The  delivery  of  a  deed,  which  is  the  act  whereby  it  is  trans-  Delivery, 
ferred  to  the  person  in  whose  favour  it  is  made,  is  usually  per- 
formed by  the  party  who  delivers  it  uttering  the  words,  'I 
deliver  this  as  my  act  and  deed,'  and,  at  the  same  time,  holding 
or  touching  the  deed.  But  a  deed  may  be  delivered  without 
words,  or  by  words  without  any  act  of  delivery,  and  although 
(in  the  latter  case)  it  be  retained  by  the  party  executing  it  {s). 
And  the  deed  of  a  corporation  a^regate  (p.  469)  does  not  require 
any  formal  act  of  deUvery  (t).  A  deed  takes  effect  only  hom 
the  time  of  deUvery ;    which  is  presumed  to  be  the  date  (if 

(o)  OubtU  T.  Pwter,  8  B.  &  C.  2S7;  Watson  v.  Cfray,  L.  R.  14  Ch.  D.  192,  49 
L.  J.  Cb.  243. 

ip)  2  Bl.  Comm.  295»  297. 

iq)  See  as.  1,  3,  4,  7,  9 ;  2  Bl.  Comm.  306  ;  Fllis  r,  SnUthj  1  Yes.  11.  Bot  see 
1  Shep.  Touch,  by  Prest.  56 ;  Cooc&  ▼.  Goodman,  2  Q.  B.  580,  597 ;  Aveline  v. 
Whitaon,  4  Man.  k  Gr.  801. 

(r)  4  Cruise,  t.  32,  c.  2»  s.  80 ;  National  Provincial  Bank  of  England  y. 
Jackson,  33  Ch.  D.  1,  56  L.  T.  458,  34  W.  R.  697. 

(«)  Co.  Litt.  36  a;  4  Cruise,  t.  32,  c.  2,  ss.  82,  S3 ;  Xenos  v.  Wiekham,  L.  R.  2 
H.  L.  296,  36  L.  J.  C.  F.  313^  16  L.  T.  800. 

[t)  4  Cruise,  t.  32,  c.  2,  s.  81. 
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any)  of  the  deed,  unless  the  contrary  appears  (u).  If  two  or 
more  deeds  relating  to  the  same  subject-matter  are  delivered 
on  the  same  day,  the  order  in  which  they  were  deUvered  may, 
if  necessary,  be  proved ;  but  if  there  is  anything  in  the  deeds 
showing  an  intention  that  they  should  take  effect  fari  passu, 
or  that  one  should  take  efEect  in  priority  to  the  other,  they 
will  be  presumed  to  have  been  delivered  in  such  order  as  to 
give  effect  to  that  intention  (t?). — If  a  deed  be  delivered  to  a 
peraon,  to  be  held  by  him  till  some  condition  be  performed 
(as  the  payment  of  a  sum  of  money),  it  does  not  take  effect 
as  a  deed  until  the  condition  is  performed ;  and  in  the  mean- 
time it  is  an  escrow,  i.e.,  a  scroll  or  wilting,  merely ;  though 
on  performance  of  the  condition,  it  operates  as  a  deed  from 
the  time  of  the  sealing  and  delivery  (w). 

A  person  is  entitled  to  read  a  deed — or,  if  he  be  blind  or 
illiterate,  to  have  it  read  to  him — ^if  he  so  requires,  before  he 
executes  it  (x). 

Attestation  of  a  deed  by  witnesses,  who  subscribe  their 
names,  as  such,  at  the  foot,  or  on  the  back,  of  the  deed,  is 
also  usual ;  though  attestation  is  not  essential  to  the  vaUdity 
of  a  deed  of  conveyance  of  land,  unless  it  be  made  in  exercise 
of  a  power,  which  expressly  requires  that  the  execution  be 
witnessed  (y). — ^The  Conveyancing  and  Law  of  Property  Act, 
1881  (c.  41),  s.  8,  provides  that,  on  a  sale,  the  purchaser  may 
not  require  that  the  conveyance  to  him  be  executed  in  hiis 
presence,  or  in  that  of  his  solicitor,  as  such,  but  may  have  the 
execution  attested  by  some  person  appointed  by  him,  who 
may  be  his  soUcitor. 

A  person  executing  a  deed  may  appoint  an  agent,  to  perform 
the  ceremony  of  execution  on  his  behalf ;  but  the  appoint- 
ment must  itself  be  made  by  deed  (z).  The  instrument  by 
which  such  an  appointment  is  made  is  called  a  power  of  attorney. 
The  donee  of  the  power  usually  executes  the  deed  in  the  name 
of  the  donor  of  the  power ;  but  under  the  Conveyancing  and 
Law  of  Property  Act,  1881  (c.  41),  s.  46,  he  may  execute  it  in 
his  own  name,  by  the  donor's  authority. — At  common  law, 
the  execution  of  a  deed  under  a  power  of  attorney  is  liable 
to  be  invaUdated  through  the  revocation  of  the  power  by  the 


(u)  4  Cruise,  t.  32,  c.  2,  8.  79 ;  Burton,  §  525. 

(v)  Oartnde  v,  SUkstone,  <jfcc.,  Co.,  21  Oh.  D.  762,  51  L.  J.  Ch.  828,  47  L.  T.  76. 

(w)  Co.  Litt.  36  a ;  Shep.  Toach.  59 ;  4  Cruise,  t.  32,  c.  2,  ss.  86-93 ;  WathUu 
v.  Nash,  L.  R.  20  £q.  262,  44  L.  J.  Cb.  505,  23  W.  K.  647 ;  U^yds  Bcmk  v. 
BuUock  1896,  2  Ch.  192,  65  L.  J.  Ch.  680,  74  L.  T.  687 ;  LantUm  Freehold  and 
Leasehold  PropeHy  Co.  v.  Baron  Suffidd,  1897,  2  Ch.  608,  66  L.  J.  Ch.  790,  77 
L.  T.  445  (delivery  as  escrow  to  a  party  to  the  deed). 

(x)  2  £1.  Comm.  304;  Thoroughgood's  Case,  Rep.  pt.  2,  9  a. 

(y)  4  Cruise,  t.  32,  c.  2,  ss.  95-98;  Burton,  §§  446,  450. 

(«)  Co.  Litt.  48  b. 
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donor,  or  his  death,  or  bankruptcy — ^and,  perhaps,  by  his  lunacy 
— before  the  execution  of  the  deed,  although  such  event  be 
unknown  to  the  agent,  or  the  other  parties  to  the  deed ;  and 
the  marriage  of  a  female  donor,  prior  to  the  Married  Women's 
Property  Act,  1882,  had  the  same  effect  (a).  To  meet  this 
difficulty,  to  some  extent,  it  has  been  usual  to  provide,  in  a 
power  of  attorney,  that  the  donor  and  his  successors  shall 
ratify  the  agent's  acts  (6).  By  the  Conveyancing  and  Law' 
of  Property  Act,  1881  (c.  41),  s.  47,  however,  any  person  who 
makes  a  payment  or  does  an  act,  in  good  faith,  in  pursuance 
of  a  power  of  attorney,  in  ignorance  of  the  previous  revocation, 
or  other  such  termination  as  above  mentioned,  of  the  attorney's 
authority,  is  protected  from  liability  (c). — And  by  the  Convey- 
ancing Act,  1882  (c.  39),  ss.  8,  9,  validity  is  given,  in  favour 
of  a  purchaser,  to  acts  done  under  a  power  of  attorney  ex- 
pressed to  be  irrevocable,  and  given  for  valuable  consideration, 
notwithstanding  anything  done  by  the  donor  of  the  power, 
or  his  or  her  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  ;  and  the  same  effect  is  given  to  acts  done  under 
a  power  of  attorney,  within  a  period  not  exceeding  one  year 
from  its  date,  where  it  is  expressed  to  be  irrevocable  for  that 
period,  and  whether  it  be  given  for  valuable  consideration 
or  not. 

Alteration^  t6c.,  in  Deed. — ^An  alteration,  erasure,  obliteration,  lt«  eflfect. 
or  interlineation,  made  after  the  execution  of  a  deed,  in  a 
material  part  of  it,  or  the  breaking  off  of  its  seal  (if  done  in- 
tentionally), makes  the  deed  void,  as  regards  the  subsequent 
operation  of  any  limitation  or  covenant  therein,  if  such  act 
be  done  by  the  grantee,  or  by  a  person  holding  the  deed  on 
his  behalf  (d).  But,  of  course,  any  estate,  right,  or  interest, 
which  has  been  transferred  by,  or  has  arisen  under,  the  deed, 
previously  to  any  such  alteration,  &c.,.  is  not  affected  thereby. 
And  the  validity  of  a  deed  is  not  affected  by  the  filling  in,  after 
execution,  of  the  date,  or  other  particulars  which  merely  com- 
plete the  provisions  of  the  deed,  if  this  is  done  with  the  consent 
of  all  parties  to  the  deed ;  or  by  any  immaterial  alteration, 
which  does  not  vary  or  add  to  the  provisions  of  the  deed,  in 
any  respect  (e).     An  erasure  or  alteration  in  a  deed  is  pre- 


(rt)  See  4  Bjth.  k  Jarm.,  Cod  v.  894  et  seq.  (4th  ed.). 

(b)  See  1  pt.  1  DavidsoD,  Conv.  475  (4th  ed.). 

(c)  And  bCc  Law  of  Property  Amendment  Act,  1859  (c.  ^io),  b.  26. 

(d)  Matk€W9(m'9  Ccue,  Rep.  pt.  5,  23  a ;  Pitjot's  Ccuc,  Kep.  pt.  1,  26  b ;  2  BL 
C'Omm.  308 ;  4  Crui>e,  t.  32,  c.  27,  ss.  12-22 ;  cf.  Jic  IloiojaU  and  OsbonVs 
Contract,  1902,  1  Ch.  451,  71  L.  J.  Ch.  279,  86  L.  T.  180. 

(e)  Elphinsione,  Interp.,  Ch.  2;  Hudson  v.  Rfvftt,  5  Bing.  36S;  Aldowt  v. 
Conncell,  L.  R.  3  Q.  B.  57:5,  37  L.  J.  Q.  B.  201,  16  W.  R.  1045. 

Y 
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sumed,  in  the  absence  of  proof  to  the  contrary,  to  have  been 
made  before  its  execution  (/). 

Stamps  on  Deeds. — Unless  a  deed  or  other  instrument  is 
stamped  as  prescribed  by  the  Stamp  Acts,  it  cannot  be  given 
in  evidence,  except  in  criminal  proceedings ;  save  that  it  will 
be  admitted  in  evidence  in  civU  proceedings,  on  payment  of 
the  proper  stamp  duty,  together  with  a  pecuniary  penalty  (g). 
But  the  want  of  a  proper  stamp  does  not  prevent  the  legal 
operation  of  a  deed. 

Registration  or  Enrohnent, — In  a  few  instances  (referred 
to  in  other  chapters)  public  registration  or  enrolment  of  a  deed 
is  essential  to  its  validity  (h). 

Indentures  and  Deeds-poll. — A  deed  made  between  two  or 
more  parties  is  called  an  indenture.  It  is  so  called,  because  it 
was  formerly  the  practice  to  engross  two  copies  of  a  deed  on 
the  same  piece  of  parchment,  with  some  words,  or  letters  of  the 
alphabet,  between  them ;  through  which  the  parchment  was 
cut — usually  in  an  indented  line  like  the  teeth  of  a  saw  (instar 
dentium),  so  as  to  leave  half  the  letters  on  one  part  and  half  on 
the  other.  Afterwards,  indenting  merely,  in  a  waving  line, 
without  cutting  through  letters,  came  into  use ;  and  this 
practice  is  still  followed  (/).  Formerly,  it  was  necessary,  under 
some  circumstances,  that  a  deed  should  be  actually  indented  (k) ; 
but  imder  the  Real  Property  Act,  1845  (c.  106),  s.  5,  a  deed 
executed  after  the  1st  October,  1845,  purporting  to  be  an  in- 
denture, has  effect  as  such,  though  not  actually  indented. 

Where  the  several  parts  of  an  indenture  are  interchange- 
ably executed  by  the  several  parties,  that  part,  or  copy,  which 
is  executed  by  the  grantor,  is  distinguished  as  the  original 
deed,  and  the  rest  are  called  counterparts ;  but  if  each  part 
is  executed  by  all  the  parties,  they  are  all  originals  (I). 

Formerly,  it  was  necessary  that  a  person  taking,  under 
an  indenture,  an  immediate  interest  (as  distinguished  from  an 
estate  or  interest  in  expectancy),  or  the  benefit  of  a  covenant, 
in  or  respecting  land,  should  be  named  as  a  party  to  the  deed  ; 


(/)  Doe  d.  Tatham  v.  CaUamare,  20  L.  J.  Q.  B.  364 ;  4  Cruise,  t.  32,  c.  27 
8.  14. 

ig)  Stamp  Act,  1891  (c.  39),  ss.  14,  15,  117. 

(A)  See,  as  to  enrolment  of  deeds,  &c.,  barring  entails  p.  4G ;  enrolment  of 
deeds  of  bargain  and  sale,  p.  318 ;  registration  of  deeds  of  arrangement,  p. 
271 ;  registration  of  acknowledgments  of  conveyance  of  land  by  married 
women  prior  to  the  year  1883,  p.  447  ;  registration  of  mortgages  and  charges 
by  companies,  p.  472.  As  to  registration  of  transfers  and  charges  of  land 
registered  under  the  Land  Transfer  Acts,  1875  and  1897,  see  pp.  490-497. 

U)  2  Bl.  Comm.  295>  296. 

{k)  See  Co.  Litt.  by  Butler,  229  a,  note  (2). 

(Z)  2  Bl.  Comm.  296.  As  to  the  effect  of  a  counterpart,  see  BurchrU  v. 
aarlc,  2  C.  P.  D.  88,  46  L.  J.  C.  P.  116,  35  L.  T.  6ilO ;  Oopemon  of  Magdalen 
Hotpitai  V.  KnoU»,  8  Ch,  D.  709,  47  L.  J.  Ch.  72»i,  38  L.  T.  624. 
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but  by  the  Real  Property.  Act,  1845  (c.  106),  s.  5,  this  is 
rendered  unnecessary,  as  regards  indentures  executed  after 
the  Ist  October,  1845. 

A  deed  made  by  one  party  only  is  not  indented,  but  is  Deed-poll. 
polled,  or  shaved  even  at  the  top.    It  is  hence  called  a  deed- 
poll  (m). 

Estoppel  by  Deed. — A  deed  is,  in  general,  an  estoppel,  as  Effect  of 
against  a  person  who  executes  it ;  that  is,  he  is  not  permitted  «"*<>PP«i- 
to  prove,  in  any  legal  proceedings  founded  on  the  deed,  any- 
thing contrary  to  what  is  stated  by  him  in  the  deed,  as  a  matter 
of  fact  (n).  And  if  a  conveyance  by  indenture  contains  an 
express  statement  that  the  aUenor  is  seised  of  the  land,  and  no 
other  statement  inconsistent  therewith — ^although,  at  that 
time,  the  alienor  have  no  such  estate — ^the  conveyance  will 
operate  upon  any  estate  which  he  may  afterwards  acquire 
in  the  same  land  (o).  And  an  indenture  purporting  to  demise 
an  estate  for  a  term  of  years  may  operate  in  this  way,  although 
it  does  not  contain  any  averment  of  the  lessor's  title  or  estate  (p). 
An  estate  cannot,  it  seems,  arise  by  estoppel,  under  a  deed- 
poll  ;  since,  under  such  a  deed,  there  cannot  be  reciprocal 
estoppels  (q). 

(ii.)  Ordinary  Parts,  or  Clauses,  of  Deeds  of  Conveyance. —  Usual 
These  are,  in  practice,  usually  arranged  in  an  estabhshed  order.  »™ngement 
This  arrangement,  however,   as  well  as  the  formal  language  ^ ' 
of  deeds  (whereby  complete  accuracy  of  expression  is  sought 
to  be  obtained),  are  sanctioned  merely  by  custom  and  con- 
venience.    In    strictness,    any    arrangement    or    phraseology 
may  be  adopted  in  a  deed,  provided  the  meaning  be  sufficiently 
and  legally  expressed  (r). — It  may  be  observed  that,  in  practice, 
marks  of  punctuation  are  not  used  in  deeds ;    but  marks  of 
parenthesis  are  commonly  used. 

The  following  are  the  ordinary  parts  of  a  deed  of  convey- 
ance, and  their  usual  order. 

The  commencement  of  the  deed  specifies  the  date  of  its  Commence- 
execution — at  least,  if  it  be  an  indenture,  for  the  date  is  usually  "***°'- 

(m)  2  Bl.  Comm.  296. 

■ 

(n)  4  Cruise,  t.  82,  c.  20,  k.  G4  ;  Sbep.  Touch.  53 ;  Gtcyn  v.  Neath  Canal 
Namgati<m  Co.,  L.  R.  3  Ex.  201),  37  L.  J.  Ex.  122,  18  L.  T.  *688 ;  Exp.  Alonjan, 
2  Ch.  D.  72,  45  L.  J.  Bk.  36,  34  L.  T.  329. 

(o)  Snpr.  V.  &.  P.  568,  559 ;  RU/ht  d.  Jefferys  v.  BttckneU,  2  B.  &  Ad.  278 ; 
General  Finanre,  »frc.,  Co.  v.  Liberator,  <ho.,  Building  Society,  10  Ch.  D.  15,  39 
L.  T.  600,  27  W.  R.  210;  Ouirard  BuUdiny  Society  v.  Smithmti,  1893,  1  Ch.  1, 
62  L.  J.  Ch.  138,  68  L.  T.  125. 

ip)  Co.  Litt.  47  b;  Burton,  §  850;  2  Preat.,  Ab^tr.  217. 

iq)  BurtoD,  §  850;  Co.  Litt.  363  b. 

(r)  2  Bl.  Comm.  298. 
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RecitaLf. 


inserted  at  the  end  of  a  deed-poll — ^and  also  the  party  or  parties 
to  the  deed,  by  name  and  description. 

Recitals  showing  the  creation,  and  the  nature  and  extent, 
of  the  estate  or  interest  of  the  convejong  party,  or  of  each  of 
such  parties,  if  there  be  more  than  one — or,  at  least,  showing 
the  nature  and  extent  of  such  estate  or  interest — and  also 
stating  the  purpose,  or  intended  operation,  of  the  conveyance, 
frequently  follow  the  commencement  of  the  deed. — ^The  effect, 
as  between  vendor  and  purchaser,  of  recitals  in  deeds  twenty 
years  old,  or  more,  as  evidence  of  facts  stated  therein,  has 
already  been  mentioned  (p.  269).  Estoppels,  also,  may  be 
created  by  recitals  in  deeds  (supra).  And  in  case  of  a  discrepancy 
between  the  recitals  in  a  deed  and  its  operative  part,  if  the 
latter  is  obscure  or  ambiguous  (though  not  otherwise),  it  may 
be  explained,  or  even  controlled,  by  the  recitals  («). — Recitals 
by  wluch  the  estates  or  interests  of  conveying  parties  are  shown, 
are  called  narrative  recitals.  When  such  a  recital  merely  shows 
that  an  estate  or  interest  was,  or  is,  vested  in  a  person,  or  be- 
came vested  in  him,  without  mentioning  the  person  or  persons 
from  whom  such  estate  or  interest  proceeded,  the  recital  is 
termed  a  general  recital.  When  it  also  gives  the  information 
last  mentioned,  it  is  called  a  particular  recital. — Under  s.  53 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (c.  41), 
a  deed  which  contains  a  recital  or  statement  to  the  effect  tho^t 
it  is  supplemental  to  a  previous  deed,  or  that  it  is  to  be  read  ai; 
an  annex  thereto,  is,  as  far  as  may  be,  to  be  read  and  have 
effect  as  if  it  were  made  by  way  of  indorsement  on  the  previous 
deed,  or  contained  a  full  recital  thereof. — A  recital  which  shows 
the  purpose  or  intended  operation  of  the  deed,  or  the  contract 
between  the  parties,  is  commonly  called  an  introductory  recital. 
Where  such  a  recital  is  used,  it  immediately  precedes  the 
operative  part  of  the  deed. — ^Recitals,  however,  though  often 
convenient,  and  sometimes  almost  necessary,  are  not,  in  strict- 
ness, essential  clauses  of  any  deed  (t). 

Next  in  order  is  the  operative  part  of  the  deed,  which  consists 
of  several  distinct  clauses  :  (i.)  The  statement  of  the  considera- 
receipt7word8  ^io^  for  the  Conveyance,  and  (where  the  consideration  is  money) 
of  conveyance;  an  acknowledgment  of  its  receipt  by  the  alienor,  (ii.)  The 
parcels.  words  of  Conveyance,  as,  '  the  said  A.  B.,  as  beneficial  owner, 

doth  hereby  grant  unto  the  said  C.  D.'  (iii.)  The  parcels,  or 
description  of  the  land,  or  other  subject  of  the  conveyance  ; 
which  may  be  accompanied  by  a  plan,  drawn  on  the  deed, 
and  referred  to  in  the  parcels,  either  as  descriptive  of  the  pro- 


operative 

part ;  ood- 
sideration  ; 


(«)  See  Burton,  §  530 ;  Jenner  v.  Jenner,  L.  R.  1  Eq.  361,  35  L.  J.  Ch.  329,  14 
W.  R.  305 ;  Ex  parte  Daice*,  17  Q.  B.  D.  275,  65  L.  T.  114,  34  W.  R.  762 ;  Jkuthy 
V.  Owttf,  29  Ch.  D.  600,  54  L.  J.  Ch.  577,  62  L.  T.  401. 

(e)  See  1  Davidson,  Conv.  36,  37. 
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perty,  or  as  being  merely  in  aid  or  explanation  of  the  parcels  (u). 
To  the  parcels  were  formerly  added  general  words,  comprising  General 
their  appurtenances,   &c. ;    bat  under  the  Conveyancing  and  words. 
Law  of  Property  Act,  1881  (c.  41),  s.  6,  as  has  been  seen,  the 
insertion  of  these  words,  in  conveyances  made  after  the  31st  of 
December,  1881. is,  in  general,  unnecessary  (pp.  252,'263).  (iv.)  The  Estate  clause, 
estate  clause — a  form  of  words,  whereby  every  right  or  interest 
of  the  alienor  in  the  subject  of  the  conveyance  was  expressed 
to  be  transferred — was  formerly  added,  after  the  general  words  ; 
but,  undei  the  Act  last  mentioned  (s.  63),  it  is,  in  effect,  implied 
in  every  conveyance  executed  after  the  31st  December,  1881, 
unless   the    contrary   be   expressed. — (v.)  Any   exception   out  Exceptions 
of  the  property,  as  described  in  the  parcels,  of  some  component  *.°^  reserva- 
part  thereof,  as  trees  or  minerals ;    and  any  reservation,  by 
the  grantor,  of  a  right  or  profit,  not  pre^dou3ly  existing  (other 
than  a  rent  or  royalty),  to  arise  from  the  property  conveyed, 
as,  a  right  of  way  over  the  property  conveyed,  or  a  right  to 
get    minerals    therefrom    (uu),     (vi.)  The    habendum,    which  Habendum, 
limits  the  estate  to  be  taken  by  the  grantee,  thus — 'to  hold 
the  said  premises  unto  and  to  the  use  of  the  said  C.  D.  and 
his  heirs'  (or  'in  fee  simple') ;  or  (in  a  conveyance  of  a  chattel 
interest)  '  to  hold  the  said  premises  unto  the  said  C.  D.,  his 
executors  and  administrators.'    But  where  the  grant  is  not 
to  the  use  of  the  grantee,  but  to  some  other  uses,  the  habendum 
is  merely,  '  to  hold  unto  the  said  C.  D.  and  his  heirs,  to  the  use 
(or  uses),'  &c.  (v) ;   and  is  followed  by — (vii.)  The  declaration  Declarations 
of  uses. — (viii.)   The  declaration  of  trusts,  in  the  case  of  a  con-  ^*^  "*®*'  *"^  ^^ 
veyance  upon  trusts  ;  though,  as  has  been  seen,  this  declaration 
may  be  made  by  an  instrument  distinct  from  the  conveyance 
to  the  trustee  (p.  325).     (ix.)  The  reddendum ;   a  clause  in-  Reddendum, 
serted  in  a  lease,  whereby  the  grantor  reserves  a  rent-service  Provisoes,  Ac. 
or  royalty. — (x.)    Provisoes  or  conditions,  and  special  powers, 
if  the  case  require  the  insertion  of  such  ;   e.gr.,  the  proviso  for 
redemption  in  a  mortgage,  and  powers  of  sale,  &c.,  in  settle- 
ments.— (xi.)    The  covenants  for  the  title,  &c.,  where  the  in-  Covenant*  for 
sertion  of  such  is  needed.    But,  as  has  been  seen,  the  ordinary  ^*****»  *^- 
covenants  for  title  (with  the  exception  of  the  covenant  for  quiet 
enjoyment  in  a  lease)  may  be,  and  usually  are,  dispensed  with, 
under  the  provisions,  for  that  purpose,  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  where  the  conveyance  has  been  made 


(u)  See  1  Dart,  V.  &  P.  601  ;  UetcyUeii  v.  £aH  of  Jersey,  11  M.  &  W.  183. 

{uu)  1  Davidson,  Con  v.  75 ;  5  Byth.  Conv.  4th  ed.  177.  That  a  reservation 
operates  by  way  of  re-grant  by  the  grantee  of  the  land,  see  ante,  pp.  251,  260 ; 
and  this  is  the  case  even  where  the  right  expressed  to  be  reserved  does  not 
issue  out  of  the  land,  e.g.  a  right  of  sporting  (see  Wickham  v.  Hawker,  7  M.  & 
W.  63)  ;  though  such  a  riglit  is  more  properly  created  by  express  limitation. 

[v)  As  to  the  habendum  generally,  see  4  Cruise,  t.  32,  c.  21,  ss,  67-87 ;  1 
Davidson,  Conv.  c.  3.  e.  8  ;  Boddiwjtim  v.  Robinson,  L.  R.  10  Bx.  270, 23  W.  R.  925. 
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since  the  Slst  December,  1881  (p.  279€tseq.).    Any  other  cove- 
nants, however,  that  the  case  may  require,  are  usually  found  in 
this  part  of  the  deed  (w).  Here,  also,  the  statutory  undertakings 
for  production,  &c.,  of  title-deeds  (p.  280)  are  usually  inserted. 
i\Mivlu4v>ii.  The  conclusion  of  the  deed  is  an  acknowledgment  of  it,  as 

the  deed  of  the  parties  or  party  named  therein ;  and  also,  in 
si^uAturw*  the  case  of  a  deed-poll,  a  statement  of  its  date.  The  signatures 
*^  **^.P*J]^  and  seak  of  the  parties  are  set  at  the  foot  of  the  deed ;  and 
M)H  wiui«sses.  ^^^  witnesses,  if  any,  usually  append  their  signatures  to  a 
clause  attesting  the  execution  of  the  deed,  and  indorsed  upon  it. 
imUwci)  An  acknowledgment  of  the  receipt  of  the  purchase-money 

''^^P^  (if  any),  indorsed  on  the  deed,  in  addition  to  the  like  acknow- 

ledgment in  the  operative  part,  was  usual  and  proper,  on  the 
execution  of  a  conveyance  on  or  before  the  31st  December, 
1881  ;  but,  under  the  Conveyancing  and  Law  of  Property  Act, 
1881  (c.  41),  this  is  unnecessary  in  the  case  of  a  deed  executed 
since  that  date.  And  the  Act  makes  either  acknowledgment 
of  receipt  sufficient  evidence  of  the  payment  oi  the  money, 
in  favour  of  a  subsequent  purchaser  who  has  no  notice  of  non- 
payment of  the  money  (ss.  54,  55)  (x). 

Sub-sect.  2. — Usiuzl  Provisions  of  Assurances  of  Land. 

Conveyances  on  Sale. 

rae  of  recitals  Freeholds. — On  a  sale  of  an  unincumbered  estate  in  fee 
in  convey-  simple  in  possession,  by  an  owner  in  severalty,  the  convey- 
*"'^*'**  ance  is  often  made  without  recitals,  or  with  recitals  of    the 

vendor's  seisin  and  the  contract  for  sale,  only.  But,  usually, 
where  the  conveying  parties  are  co-tenants,  or  tenants  in 
possession  and  in  expectancy  respectively,  their  respective 
interests  in  the  land  are  shown  by  recitals ;  since,  in  the 
operative  part,  each  conveying  party  is  expressed  to  convey 
as  to  his  share  or  interest  in  the  land,  so  that  his  liability  under 
the  covenants  for  title  may  be  limited  to  the  share  or  interest 
expressly  conveyed  by  him ;  or,  if  they  convey  jointly  as  to 
the  whole  land  (as  joint  tenants  commonly  do),  a  proviso  is 


{w)  Under  rs.  oH-60  of  the  Conv.  and  L.  P.  Act,  1K81,  covenants  relating  to 
land  have  effect  as  if  heirs,  &c.,  of  the  covenantee  or  covenantor  were  ex- 
pressed ;  and  as  if  the  survivors  or  survivor  of  joint  covenantees  were  expressed  ; 
ftubject  to  any  contrary  provision  in  the  covenant.  But  it  may  still  be  necessary 
that  the  covenantor  should  covenant  for  himself  and  his  assigns,  where  the 
burden  of  the  covenant  is  intended  to  run  with  the  land. 

(x)  By  s.  56  of  the  same  Act,  the  production  by  a  solicitor  of  a  deed  having 
the  receipt  in  the  body  thereof,  or  indorsed  thereon — the  deed  being  duly 
executed,  or  the  receipt  signed,  by  the  person  entitled  to  give  a  discharge  for 
the  consideration — is  a  sufficient  authority  for  payment  of  the  money  to  the 
solicitor.  See  hereon  Day  ▼.  Woolwich  EquitcMe  BuUding  Society ^  40  Ch.  D. 
491,  68  L.  J.  Ch.  280,  60  L.  T.  762 ;  Kin(f  v.  Smithy  ISKX),  2  Ch.  425,  69  L.  J.  Ch. 
698,  82  L.  T.  815 ;  and  see  Trustee  Act,  1893  (c.  53),  s.  17. 
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added  to  the  deed,  limiting  the  liability  of  each  party,  under 
the  covenants,  to  the  extent  of  his  share  or  interest  (y).  On 
a  conveyance  by  a  tenant  for  life  and  remainderman,  recitals 
of  the  title  serve,  also,  to  explain  the  covenant  by  the  latter, 
which  the  deed  should  contain,  for  payment  of  any  death 
duties  payable  on  the  death  of  the  tenant  for  life,  and  not  com- 
muted and  paid  in  advance,  and  to  indemnify  the  purchaser 
against  them  (see  pp.  221,  224). 

The   commencement   of   the   conveyance,    and   its   recitals  Clauses  of 
(if  any),  are  followed  by  its  operative  part;  which  comprises ^^^^^^y***^®- 
the  statement  of  the  consideration .  and  receipt,  words  of  con- 
veyance, parcels  (with  any  exceptions),  and  habendum,  and 
(if  the  land  is  not  conveyed  to  the  use  of  the  purchaser  in  fee 
simple)  a  declaration  of  the  uses,  or  uses  and  trusts,  of  the  , 

land ;  with  the  statutory  acknowledgment  and  undertaking 
by  the  vendor,  as  to  any  documents  of  title  retained  by  him  (z). 
— If  any  documents  of  title  are  retained  by  a  person,  other  than 
the  vendor,  that  person  is  sometimes  made  a  party  to  the  deed 
of  conveyance,  for  the  purpose  of  giving  the  statutory  acknow- 
ledgment and  undertaking  as  to  those  documents. 

Where  the  owner  of  mortgaged  land  sells  and  conveys  the  Conveyance 
equity  of  redemption,  the  conveyance  usually  recites  the  mort-  ^^  equity  of 
gage,  and  the  sum  due  thereunder ;    and  the  habendum  to  '^®<^**™P*^'<>"- 
the  use  of  the  purchaser  in  fee  simple,  or  other  declaration 
of  use,  is  expressed  to  be  subject  to  the  mortgage.    The  deed 
also  'contains  a  covenant  by  the  purchaser  to  indemnify  the 
vendor  against  the  mortgage  debt  and  interest  (p.  187*). 

Any  easements,  restrictive  covenants,  or  other  like  incum-  Conveyances 
brances,  subject  to  which  the  land  is  conveyed,  are  conunonly  subject  to 
referred  to  by  way  of  addition  to  the  habendum  of  the  deed,  cumbrwices 
though  sometimes  their  existence  is  also  recited.    The  deed 
should  also  contain  a  covenant  by  the  purchaser  to  indemnify 
the  vendor  against  any  such  restrictive  covenants,  so  far  as  the 
vendor  will  continue  to  be  liable  thereunder  (zz). 

When  the  land  is  to  be  conveyed  to  the  purchaser,  discharged  Conveyance 
from  a  mortgage  afEecting  it,  the  mortgagee  is  commonly  a  by  mortgagee 
conveying  party,  as  well  as  the  mortgagor.    The   deed  then  ^"^o"^'^'" 
recites  the  mortgage,  and  the  amount  due  thereunder  ;  and  the 
mortgagee,  at  the  mortgagor's   request — and,  usually,  in  con- 
sideration of  part  or  the  whole  (as  the  case  may  be)  of  the  pur- 
chase-money, expressed  to  be  paid  to  him  by  the  purchaser,  in 
discharge  of  the  mortgage — conveys  '  as  mortgagee ' ;  and  the 
vendor,  to  whom  the  balance  (if  any)  of  the  purchase-money 
is  expressed  to  be  paid,  conveys  and  confirms  '  as  beneficial 


(y)  1  Davidson,  Conv.  9(5,  97  ;  1  Key  &  Elph.  Free.  41(5,  426. 

{z)  The  ordinary  forms  of  these  clauses,  in  conveyances  on  sale,  are  indi- 
cated in  the  oatline  of  a  deed  given  in  sub- sect.  3. 

{zz)  See  Itc  Poofe  and  aarke's  Contract,  1904,  2  Ch.  173. 
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owner.'    The  habendum  is  to  the  use  of  the  purchaser  in  fee 
simple   (unless  some  other  use  is  declared),  discharged  from 
the   mortgage   and   all   claims   thereunder.    Sometimes,   how- 
Keeping  mort- ever,   the  mortgage  debt,   instead  of  being  thus  discharged, 
<»«**  debt  on    jg  exprcsslv  assigned  to  a  trustee  for  the  purchaser ;    and  the 
land  is  conveyed  to  the  purchaser,  charged,  for  his  benefit,  with 
the  debt  vested  in  the  trustee  for  him  ;    this  being  done  with 
the  object  of  giving  the  purchaser  the  benefit  of  priority,  in 
respect  of  the  mortgage,  over  any  subsequent  latent  incum- 
brance.   The  same  object  may  be  attained,  also,  by  a  mere 
declaration  that  the  purchaser  is  to  have  the  benefit  of  the 
Conveyance     charge  created  by  the  mortgage  (a). — ^When  an  equitable  mort- 
free  from         g^ge  is  discharged  out  of  the  purchase-money,  the  mortgage 
mortgage.        ^^  ^^*  usually  referred  to  in  the  conveyance. 
Appointment.        In  a  Conveyance  by  appointment,  in  exercise  of  a  power 
under  the  law  relating  to  executory  uses  (pp.  1 25, 170),  the  power 
is  usually  recited.    Sometimes,  however^  it  is  noticed  only  in  the 
commencement  of  the  operative  part ;  in  which  part,  the  deed  is 
stated  to  be  made  in  exercise  of  the  power,  and  (if  the  power  so 
directs)  to  be  both  a  revocation  of  the  existing  uses  and  an  ap- 
pointment to  the  use  of  the  purchaser,  in  fee  simple.   Such  a  deed, 
being  merely  a  declaration  of  use,  contains  no  habendum  (6). 
Conveyances  A  Conveyance  by  trustees  or  personal  representatives,  under 

under  powers  a  trust  for  sale,  or  in  exercise  of  a  power  of  sale,  should  show, 
of  sale;  j^y  recitals,  the  creation  of  the  trust  or  power,  and  that  the 

events  upon  which  it  is  exercisable  have  arisen, 
or  under  A  conveyance  by  a  tenant  for  life,  under  the  Settled  Land 

Settled  Land   Acts,  1882  to  1890,  should  show  his  title  as  tenant  for  Ufe.     To 
^^^-  such  a  conveyance,  the  trustees  of  the  settlement  under  the 

Acts  are  usually  made  parties,  for  the  purpose  of  acknowledging 
receipt  of  the  purchase-money,  where  (as  is  usual)  it  is  paid 
to  them,  and  not  into  Court. 
Conveyance  A  Conveyance  by  a  mortgagee  selling  under  a  power  of  sale, 

by  mortgagee  whether  express  or  statutory,  recites  the  mortgage  ;  also  (where 
ofwiie^  *^**^    the  sale  is  under  an  express  power)  the  power  of  sale,  with  its 
clauses  protecting  purchasers  against  irregularities  in  the  sale, 
and  the  receipt  clause.     To  the  habendum  are  added  words 
expressing  that  the  land  is  discharged  from  the  mortgage. 
Conveyance  in        Where  the  consideration  for  the  sale  is  a  rent-charge    in 
consideration    fg^  simple,  upou  the  land  sold,  granted  by  the  purchaser  to 
arge.  ^^^  vendor,  the  conveyance  of  the  land,  and  grant  of  the  rent- 
charge,  are  usually  niade  by  one  deed ;    the  land  being  con- 
veyed to  the  purchaser  and  his  heirs,  to  the  use  that  the  vendor, 
his  heirs  and  assigns,  shall  receive  thereout  a  yearly  rent-charge 
of  £      ,  and  subject  thereto  to  the  use  of  the  purchaser,  in  fee 


(a)  2  Davidson,  Conv.  \.t.  1,  :i24 ;  1  Kt-v  &  El  ph.  Prec.  405 ;  ante,  p.  199. 
{h]  I  Davidson.  Conv.  7^X 
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Simple.  The  statutory  remedies  for  the  recovery  of  the  rent- 
charge  (p.  239)  are  usually  relied  on,  instead  of  express  pro- 
visions for  that  purpose.  The  deed  usually  contains,  also,  a 
covenant  by  the  purchaser  for  payment  of  the  rent-charge. 

In  a  conveyance  of  an  estate  in  reversion  or  remainder,  Conveyance  of 
the  recitals  show  the  nature  of  the  estate.    The  parcels,  how-  *^'»***« »" 
ever,  are  usually  the  same  as  if  the  estate  were  in  possession ;  ^'^P^^*'*"^^- 
and  words  are  addetl  to  the  habendum,  showing  that  the  estate 
is  conveyed  subject  to  the  preceding  estate.    If  it  is  intended 
that  the  vendor  shall  pay  the  death  duties,  when  the  estate 
falls  into  possession,  the  deed  should  contain  a  covenant  to 
that  effect ;  as  otherwise,  the  duties  will  be  payable  by  the 
purchaser  (c). — An  estate  in  fee  simple,  subject  only  to  a  lease 
at  rack  rent,  is  commonly  conveyed  as  an  estate  in  possession, 
merely,  the  lease  not  being  mentioned  (d). 

Leaseholds. — An  assignment  of  leaseholds  usually  recites  ClauHes  in 
the  lease,  including  the  parcels.  If  the  vendor  is  not  the  original  assignment, 
lessee,  the  recitals  show  how  the  lease  has  become  vested  in 
him ;  or,  for  the  sake  of  brevity,  it  may  be  merely  recited  that 
the  lease  is  vested  in  him,  without  mention  of  the  intermediate 
links  in  the  title. — The  parcels  merely  describe  the  property 
as  that  comprised  in  the  previously  recited  lease. — The  habendmn 
is  for  the  residue  of  the  term,  subject  to  the  rent  and  the  lessee's 
covenants  and  conditions  in  the  lease. — The  deed  contains  a  cove- 
nant by  the  purchaser  to  pay  the  rent,  and  perform  and  observe 
the  lessee's  covenants,  and  to  indemnify  the  vendor  against  them. 

Where  part,  only,  of  the  property  comprised  in  a  lease  is  Assignment  at 
sold,  the  vendor  sometimes  makes  an  imderlease  thereof  to  ^^  P**"*  "^ 
the  purchaser,  for  the  residue  of  the  term,  except  the  last  \^^j^,  ^ 
day,  at  an  apportioned  part  of  the  entire  rent,  and  subject 
to  covenants  by  the  under-lessee  and  conditions  similar  to 
those  contained  in  the  superior  lease,  which  apply  to  the  property 
sold.  The  vendor,  in  such  case,  covenants  to  pay  the  rent 
reserved  by  the  superior  lease,  and  to  perform  the  covenants 
therein,  so  far  as  thev  relate  to  the  land  retained  bv  him  ;  and 
the  purchaser's  covenants,  in  the  underlease  to  him,  include  a 
covenant  to  pay  the  apportioned  rent.  Sometimes,  however, 
the  part  sold  is  assigned  by  the  vendor  to  the  purchaser,  and 
the  vendor  and  purchaser  covenant  to  pay  their  respective 
shares  (apportioned  by  agreement  between  them)  of  the  entire 
rent,  and  to  perform  and  observe  the  covenants  of  the  lease 
so  far  as  they  relate  to  their  respective  parts  of  the  whole 
property ;  and  frequently  a  power  of  entry,  or  charge,  is  given 
to  each  of  them  over  the  part  of  the  other,  as  security  for  any 
damages  on  breach  of  this  covenant  by  the  other.      Siniilar 

(c)  See  ante,  pp.  221,  224."  (rf)  5  Byth.  &  Jarm.  Conv.  211. 
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devices  are  employed,  where  the  whole  of  land  leased  at  an  entire 
rent  is  sold  to  different  purchasers,  in  lots  (e). 

Copyholds. — In  a  covenant  to  surrender  copyholds  (p.  324) 
the  narrative  and  introductory  recitals  (if  any)  are  similar 
to  those  contained  in  a  conveyance  of  freeholds.  The  operative 
part  of  the  deed  is  a  covenant  by  the  vendor  *  as  beneficial 
owner '  (or  as  the  case  may  be,  see  p.  270)  to  surrender  to  the 
use  of  the  purchaser,  his  heirs  or  assigns  (ee),  and  a  declaration 
by  the  vendor  of  trust  of  the  land  for  the  purchaser,  his  heirs 
or  assigns,  until  surrender.  The  deed  sometimes,  also,  contains 
a  power  of  attorney  enabling  the  purchaser,  his  heirs  or  assigns, 
to  make  the  surrender  in  the  name  of  the  vendor. — As  to  the 
surrender  and  admittance,  see  ante,  p.  322. 

Where  mortgaged  copyholds  are  sold  by  the  mortgagee 
under  his  power  of  sale,  the  covenant  for  surrender  should 
provide  for  his  admittance  (if  this  has  not  taken  place),  before 
he  surrenders  to  the  use  of  the  purchaser.  Where  the  sale 
is  by  mortgagor  and  mortgagee,  the  surrender  in  favour  of 
the  latter  may  be  simply  vacated,  and  a  new  surrender  taken 
by  the  purchaser  from  the  mortgagor ;  in  which  case,  the 
covenant  to  surrender  contains  provisions  for  that  purpose. 
But  if  there  have  been  subsequent  surrenders,  the  mortgagee 
must  be  admitted,  and  then  surrender  to  the  purchaser ;  and 
the  covenant  to  surrender  should  provide  accordingly  (/). 

In  cases  where  the  legal  estate  in  copyholds  may  be  con- 
veyed to  a  purchaser  by  deed,  or  deed  and  admittance,  without 
previous  surrender  to  his  use  (g),  the  deed  is  similar  in  terms 
to  a  conveyance  of  freeholds.  The  habendum,  however,  is 
expressed  to  be  to  the  use  of  the  purchaser,  his  heirs  and  assigns, 
according  to  the  custom  of  the  manor. 

Equitable  Estates.  —  As  to  conveyances  of  equitable 
estates,  see  ante,  pp.  325,  326. 


Varieties  of 
leanes. 


Building 
contract. 


Leases. 

The  meanings  of  the  terms  building  lease,  occupation  lease, 
farming  lease,  and  mining  lease,  and  the  distinctions  between 
leases  denoted  by  these  terms,  have  already  been  explained  (p.  79). 

Contra.ct  for  Lecuse. — The  grant  of  a  lease  is  sometimes 
preceded  by  an  executory  contract  for  the  lease.    A  common 

(«r)  2  Davidson,  Conv.  pt.  1,  218,  427;  1  Key  k  Elph.  Free.  54«. 

{ee)  As  to  the  rights  of  an  assignee  of  the  benefit  of  a  covenant  to  sur- 
render, see  p.  324. 

(/)  Elphinstone,  Conv.  129. 

(«/)  As  to  these  cases,  see  p.  321 ;  also  p.  172,  as  to  conveyance  of  copyholds 
by  appointment. 
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instance  of  this  is  an  agreement  for  a  lease  of  land  to  a  builder, 
or  his  nominee,  at  a  stated  rent,  and  subject  to  specified 
covenants,  upon  the  completion  by  him  of  a  building,  which 
he  thereby  undertakes  to  erect  on  the  land,  and  to  maintain 
throughout  the  term  of  the  lease ;  and  for  the  holding  of  the 
land  by  him,  as  tenant  at  will,  merely,  until  the  execution  of 
the  lease  (h). — ^Where  the  agreement  is  for  the  erection  of  several  Leases  under 
houses  on  the  land,  it  usually  provides  for  the  grant  of  a  separate  building 
lease  of  each  house  to  the  builder,  or  his  nominee,  at  an  appor-  ^^  ^*^** 
tioned  part  of  the  entire  ground-rent.  If  the  builder  sells  his 
right  to  a  lease  under  the  agreement,  on  the  completion  of  a 
house,  the  lease  is  usually  granted  by  the  lessor  to  the  purchaser, 
as  lessee,  at  the  ground -rent,  and  in  consideration,  also,  of 
the  price  of  the  house  paid  by  the  purchaser  to  the  builder ; 
and  the  builder  is  a  party  to  the  deed,  and  thereby  authorises 
the  grant  of  the  lease  to  the  purchaser.  Sometimes,  however, 
the  lease  is  granted  to  the  buUder  himself,  who,  on  selling  the 
house,  either  assigns  the  lease  to  the  purchaser,  in  consideration 
of  the  price  of  the  house,  or  grants  him  an  underlease  for  the 
residue  of  the  term,  except  the  last  day,  in  consideration  of  a 
certain  sum  of  purchase-money,  and  also  an  *  improved  ground- 
rent  ' — that  is,  a  rent  of  somewhat  larger  amount  than  the 
ground-rent  reserved  by  the  superior  lease  {i). 

Leases  grenerally.  —  A  lease  does  not  usually  contain  Recitals  not 
recitals,  even  where  two  or  more  persons  having  different  interests  ««uai. 
in  the  land  are  the  lessors ;  or  where  a  person,  whose  consent 
to  the  granting  of  the  lease  is  necessary,  joins  therein  to  express 
his  consent. — When  a  lease  is  made  under  a  power  of  leasing, 
the  power,  usually,  is  not  recited ;  but,  in  the  operative  part, 
the  lessor  is  expressed  to  demise  in  exercise  of  the  power. 

The  ordinary  clauses  of  a  lease,  after  the  commencement,  Usual  clauses 
comprise  the  statement  of  the  consideration ;  the  operative  ^^  leases. 
words  ;  the  parcels,  together  with  any  special  licences  or  profits 
included  in  the  demise ;  the  exceptions  and  reservations  of 
rights  to  the  lessor,  if  any ;  the  habendum  ;  the  reddendum, 
or  reservation  of  rent  or  royalty ;  the  lessee's  covenants  ;  the 
condition  of  re-entry  ;  and  the  lessor's  covenants. 

The  consideration  is  expressed  to  be  the  rent  or  royalty,  Consideration 
or  both  (as  the  case  may  be),  and  lessee's  covenants,  therein-  ^^^  !«»««• 
after  reserved  and  contained ;  in  addition  to  any  premium  or 
fine  paid  by  the  lessee  to  the  lessor,  or  (in  the  case,  above  ex- 
plained, of  a  lease  granted  to  a  purchaser  from  a  builder)  the 
purchase-money  paid  to  the  builder. — Sometimes,  but  not 
usually  in  modem  practice,   a  nominal  money  consideration, 


(A)  See  as  to  the  effect  of  possession  under  an  agreement  for  a  lease,  in  the 
absence  of  agreement  to  the  contrary,  ante,  p.  310. 

(t)  Elphinstone,  Con  v.  231. 
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also,  is  expressed  to  be  paid,  and  the  lessor  is  expressed  to 
bargain  and  sell,  as  well  as  demise ;  in  order  that  the  deed 
may  operate,  as  a  bargain  and  sale,  to  vest  the  estate  in  the 
lessee,  without  the  necessity  of  entry  by  him  (/). 

The  parcels  are  followed  by  a  statement  of  any  licences 
or  privileges,  easements  or  profits  a  prendre,  included  in  the 
demise,  in  addition  to  the  property  as  described  in  the  parcels. 
Various  rights  of  these  kinds  are  usually  given  in  mining  leases, 
for  the  due  working  of  the  mines  {k).  And,  in  any  lease,  acts 
of  voluntary  waste,  which  the  lessee  is  intended  to  have  the 
right  of  committing,  should  be  expressly  authorised  (t). 

The  parcels,  with  any  such  additional  rights  as  last  men- 
tioned, are  followed  by  any  stipulated  exceptions  from  the 
subject-matter  of  the  demise,  or  reservations  in  the  lessor's 
favour. 

The  habendum  specifies  the  duration  of  the  term,  and  the 
date  of  its  commencement. 

The  reddendum  states  the  rent  or  royalty,  and  the  times 
at  which  it  is  to  be  payable.  Where  the  rent  is  reserved  gene- 
rally, that  is,  not  to  any  particular  person — as  is  usual  in  a 
lease  of  settled  property,  made  under  a  power  of  leasing — ^the 
right  to  the  rent  will  pass  with  the  reversion  (m). 

The  lessee's  covenants  are  usually  expressed  to  be  given 
by  him  for  himself  and  his  assigns  (n).  The  covenants  commonly 
contained  in  a  lease  of  a  house  have  already  been  briefly  in- 
dicated (p.  80). — If,  however,  an  agreement  for  a  lease  of  a 
house  stipulates  that  the  lease  shall  contain  the  usual  cove- 
nants, or  does  not  specify  the  intended  covenants,  it  seems 
that  the  lessor  can  only  require  the  insertion  of  the  lessee's 
covenants  for  pa3nnent  of  the  rent,  and  of  rates  and  taxes 
(other  than  landlord's  property-tax,  and  tithe  rent-charge) ; 
for  keeping  the  property  in  repair,  and  delivering  it  up  in  re- 
pair at  the  end  of  the  term ;  and  for  allowing  the  lessor  to 
enter  at  reasonable  times,  and  view  the  state  of  repair  (o). — A 
building  lease  contains,  also,  covenants  by  the  lessee  for  the 
erection  of  the  buildings,  according  to  detailed  provisions 
contained,  or  referred  to,  in  the  lease ;  and  mining  leases,  and 
agricultural  leases,  commonly  contain  various  covenants  by 
the  lessee  for  maintaining  the  property  in  proper  condition, 
and  against  the  commission  of  specified  acts  of  waste. 


(j)  See  2  Piatt,  7  ;  anU,  p.  318. 

(k)  MacBwinnej  on  Mines,  239-253. 

(/)  As  to  a  lessee's  liability  for  waste  generally,  see  p.  75. 

{m)  WhiOock't  Cote,  Rep.  pt.  8,  6U  b;   2  Piatt,  99;  and  see  Conv.  Act,  1881, 
P.    10. 

(n)  As  to  the  reason  for  this,  see  ante,  p.  82,  p.  342,  note  (w), 

(o)  5  Davidson,  Conv.  pt.  1,  51-54  ;  Hampshire  v.  \Vicken»,  7  Ch.  D.  555,  47 
L.  J.  Ch.  243,  38  L.  T.  i08. 


ALIENATION   INTER   VIVOS.  349 

Although  the  usual  clause  of  reservation  of  rent  amounts  Covenant  for 
to  a  covenant  by  the  lessee  to  pay  it  (p),  a  separate  covenant  P»y™ent  of 
for  its  pajrment  is,  in  practice,  inserted  in  the  lease.    And,  ^°  ' 
in  the  case  of  a  royalty  or  tonnage  rent,  or  the  like,  further 
covenants  by  the  lessee,  providing  for  the  ascertainment  of 
the  amounts  payable,  from  time  to  time,  are  usually  necessary. 

Under  the  Income  Tax  Act,  1842  (c.  35),  s.  73,  no  agreement  —for  payment 
by  a  lessee  for  payment,  as  between  himself  and  the  lessor,  ^*  ****^*»  *^* 
of  the  property  or  income  tax,  in  respect  of  the  lessor's  in- 
terest in  the  property,  is  of  any  effect ;  and  the  Tithe  Act, 
1891  (c.  8),  contains  a  similar  provision  with  respect  to  tithe 
rent-charge  (p.  245).  All  other  taxes  and  rates,  and  all  charges 
for  public  works,  whether  imposed  on  the  owner  or  occupier, 
or  upon  the  premises,  may,  by  suitable  words  of  covenant  on 
the  part  of  the  lessee,  be  made  payable  by  him,  as  between 
himself  and  the  lessor ;  and,  in  modern  practice,  the  lessee 
usually  covenants  to  pay  all  such  outgoings. 

A  lease  commonly  contains  a  general  covenant  by  the  lessee  Repairing 
to  keep,  and  leave,  the  premises  in  repair.  Under  this  cove-  covenant, 
nant,  the  lessee  is  bound  only  to  keep  the  property,  as  nearly 
as  possible,  in  the  same  condition  of  repair  as  when  it  was  de- 
mised to  him  {q) ;  and  he  is  not  liable  for  damage,  caused  by 
radical  defects  in  the  original  structure  (r).  He  is  bound  how- 
ever, under  this  covenant,  to  repair  or  reconstruct  buildings 
in  case  of  damage  by  fire  or  tempest,  unless  such  damage  be 
expressly  excepted  from  the  operation  of  the  covenant ;  and, 
in  the  absence  of  a  provision  to  the  contrary,  he  continues 
liable  for  the  rent,  notwithstanding  destruction  of  the  pre- 
mises by  fire  or  tempest  (s). — In  addition  to  the  general  covenant 
to  repair,  a  lease  (unless  it  be  for  a  short  term)  usually  contains 
a  covenant  by  the  lessee  to  do  specified  repairs  (re-painting, 
&c.)  at  stated  intervals,  and  commonly,  also,  at  the  expiration 
of  the  term.  In  leases  for  short  terms,  on  the  other  hand, 
the  general  covenant  to  repair  is  frequently  qualified  by  the 
addition  of  the  words  '  reasonable  wear  and  tear  excepted.' — 
A  lessor,  it  may  be  observed,  is  not  bound,  imder  any  circum-  r 

stances,  to  repair  the  property  leased,  unless  he  has  expressly 
covenanted  to  do  so  (t). 

Where  the  lessee  covenants  to  keep  buildings  comprised  in  Insurance 
the  lease  insured  against  fire,  it  is  commonly  provided  that,  covenant*. 


( p)  See  anUj  p.  80. 

{(j)  Proudfoot  V.  Hart,  25  Q.  B.  D.  42,  59  L.  J.  Q.  B.  389,  63  L.  T.  171 ;  Foa, 
202,203. 

(r)  GuUeridge  v.  Munyard,  1   Mood,  k  Rob.  at  p.  366;    Litter  v.  Lane  «t 
ye^vam,  1893,  2  Q.  B.  212,  218,  62  L.  J.  Q.  B.  583,  69  L.  T.  176. 

(<)  See  Foa.  156,  201,  and  cases  there  cited. 

(0  See  Foa,  133. 
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on  his  failure  to  do  so,  the  lessor  may  insure  ;  and  that  premiums 
paid  by  him  shall  be  repaid  by  the  lessee,  and  may  be  distrained 
for  by  the  lessor.  The  lessee  also  covenants,  that  money  re- 
ceived under  any  insurance  shall  be  applied  in  the  restoration 
of  the  buildings. — Sometimes,  the  lessor  covenants  to  keep  the 
buildings  insured,  and  the  premiums  are  made  repayable  to 
him  by  the  lessee,  as  an  additional  rent,  reserved  in  the  red- 
dendum. In  such  case,  the  lessor  usually  covenants  to  restore 
buildings  destroyed  or  damaged  by  fire,  and  to  apply  towards 
such  restoration  any  money  received  under  the  insurance ; 
and  the  general  repairing  covenant  contains  words  exempting 
the  lessee  from  liability  thereimder,  for  loss  or  damage  by  fire 
to  which  the  insurance  applies.  And  a  clause  is  sometimes 
inserted,  suspending  the  lessee's  liabiUty  for  rent,  pending  the 
restoration. 

A  lessee's  covenant  not  to  assign  the  lease,  or  underlet 
the  property,  without  the  lessor's  licence,  is  broken  by  a  legal 
mortgage  in  either  form,  but  not  by  an  equitable  mortgage 
by  deposit  (u),  without  licence.  A  declaration  of  trust  by 
the  lessee  in  favour  of  another,  without  licence,  is  not,  it  seems, 
a  breach  of  the  covenant ;  though  it  would  probably  be  a  breach 
of  a  covenant  against  parting  with  the  possession  of  the  pro- 
perty, without  licence  (v).  The  covenant  does  not  apply  to 
a  bequest  of  the  lease  by  will  (w),  unless  it  expressly  so  provides  ; 
nor,  in  the  absence  of  such  express  provision,  does  it  apply 
to  an  assignment  of  the  lease  by  operation  of  law,  as  on  the 
death  intestate,  or  bankruptcy,  of  the  lessee  ;  nor  to  the  taking 
of  the  lease  in  execution  under  a  judgment  (x). — A  covenant 
against  assignment  of  the  lease  is  not  broken  by  an  underlease  ; 
nor,  it  seems,  is  an  assignment  of  the  lease  a  breach  of  a  covenant 
against  under-letting  (y). — If  the  covenant  contains  a  proviso 
that  the  lessor's  consent  is  not  to  be  arbitrarily  withheld,  or 
the  like,  an  unreasonable  refusal  by  the  lessor  leaves  the  lessee 
free  to  assign  or  under-let  without  the  lessor's  consent  (z). 

As  to  the  condition  of  re-entry  in  a  lease,  see  ante,  p.  85. — 
When  an  agreement  for  a  lease  stipulates  that  it  shall  contain 
the  usual  clauses,  or  does  not  specify  the  terms  of  the  condition 
of  re-entry,  the  lessor  can  only  require  that  it  shall  provide 


(u)  See  Foa,  246 ;  Woodfall,  734. 

(v)  OenOe  v.  Fatdhner,  1900,  2  Q.  B.  267,  69  L.  J.  Q.  B.  777,  82  L.  T.  708. 

{w)  Doe  V.  Beran,  3  M.  &  S.  353 ;  Foa,  246 ;  Woodfall,  735. 

(X)  See  Foa,  247 ;  Woodfall,  734 ;  Re  Hujgs,  1901,  2  K.  B.  16,  70  L.  J.  K.  B. 
541,  84  L.  T.  428. 

iy)  See  Foa,  248 ;  Woodfall,  732 ;  Be  DoyU,  1899,  1  I.  R.  113. 

(2)  Trdoar  v.  Bi^ge,  L.  R.  9  Ex.  151,  43  L.  J.  Ex.  95,  22  W.  R.  843 ;  Hyde  v. 
Warden,  3  Ex.  D.  72,  47  L.  J.  Ex.  121,  37  L.  T.  567 ;  Sear  v.  JItmse  Property 
Investment  Society,  16  Ch.  D.  387,  50  L.  J.  Ch.  72,  43  L.  T.  531 ;  Bate$  v. 
D&naldaon,  1896,  2  Q.  B.  241,  65  L.  J.  Q.  B.  241,  74  L.  T.  751. 
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for  re-entry  on  default  in  payment  of  rent  (a).  Usually,  how- 
ever, by  agreement,  the  condition  extends  to  a  breach  of  any 
of  the  lessee's  covenants ;  and  sometimes,  also,  to  the  case 
of  the  bankruptcy  of  the  lessee,  or  any  person  claiming  under 
him,  or  the  winding-up  of  a  company  holding  under  the  lease, 
or  the  taking  of  the  leasehold  interest  in  execution. 

As  to  the  lessor's  covenant  for  quiet  enjoyment,  seeante,  p.  278.  Lessor's 
— An  underlease  sometimes  contains  a  covenant  by  the  under-  coyenanta. 
lessor  to  pay  the  rent  reserved  by  the  superior  lease,  and  to 
perform  and  observe  the  lessee's  covenants  therein,  so  far  as 
the  under-lessee's  covenants  are  not,  in  effect,  the  same  as 
those  in  the  superior  lease  ;  and  sometimes,  also,  the  under- 
lessor  gives  the  statutory  acknowledgment  and  undertaking  for 
production  and  safe  custody  of  the  superior  lease  (6). 

As  to  a  proviso  for  determination  of  the  lease,  see  anUy  p.  88.  Proviso  for 

determiua- 
tion. 

Mortgages,  and  Deeds  relating  to  Mortgages. 

Legral  Mortgraeres  of  Freeholds. — A  deed  of  mortgage  of  Recitals, 
freehold  land  sometimes — though  not  usually,  where  the  fee 
simple  is  mortgaged — contains  narrative  recitals,  showing  the 
interest  intended  to  be  mortgaged.  It  frequently  contains  an 
introductory  recital  of  the  agreement  for  the  loan,  and  for  the 
same  being  secured  as  thereinafter  appears. 

The  deed,  in  its  ordinary  form,  contains  different  sets  of  Operative 
operative  clauses,  the  first  of  which  defines  the  personal  obUga-  clauses. 
tions  of  the  mortgagor  t6  the  mortgagee,  while  the  second  (the 
mortgage  proper)  vests  the  estate  in  the  mortgagee,  and  pro- 
vides for  its  redemption.  These  may  be  followed  by  other 
clauses,  containing  any  agreed  modifications  of  the  provisions 
of  the  preceding  clauses,  and  any  special  powers  agreed  to 
be  given  to  the  mortgagee,  or  special  disabilities  agreed  to 
be  imposed  on  the  mortgagor. 

The  first  set  of  operative  clauses  commences  with  a  state-  Consideration, 
ment  of  the  consideration  for  the  security ;    an  acknowledg- 
ment of  receipt  by  the  mortgagor  being  added,  where  the  con- 
sideration is  an  immediate  loan  of  money. — ^Where  the  loan  Loan  on  joint 
is  made  by  two  or  more  jointly,  and  it  is  intended  that  the  mort-  account. 
gage  security  shall  be  held  by  them  as  joint  tenants,  so  as  to 
be  subject  to  survivorship — which  occurs,  in  practice,  when- 
ever an  investment  is  made  on  mortgage  by  co-trustees,  but 
rarely  under  other  circumstances — the  intention  to  create   a 
joint  tenancy  of  the  security  should  appear  in  the  mortgage 


(a)  Re  AnderUm  and  MUner's  CmUractj  45  Ch.  D.  476,  59  L.  J.  Ch.  765,  6H 
L.  T.  332. 

(6)  6  Davidson,  Conv.  pt.  1,  200 ;  arUe,  pp.  276,  280. 
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liereon. 


deed,  in  order  to  rebut  the  equitable  presumption  of  a  tenancy 
in  common  thereof  (c).  For  this  purpose,  disclosure,  in  the 
deed  of  mortgage,  of  the  fact  that  the  lenders  are  trustees  of 
the  mortgage-money  (where  such  is  the  case)  is,  of  course, 
sufficient ;  but  this  is  usually  inconvenient,  since  it  will  gene- 
rally necessitate  inquiry  into  the  title  of  the  trustees,  as  such, 
Joint  account  on  any  dealing  by  them  with  their  security  (d).  It  has  there- 
ijroviaion.        f^^  ^^^^j^  ^j^^  common  practice,  in  such  case,  to  state  in  the 

deed  of  mortgage — ^usually,  by  way  of  addition  to  the  statement 
of  the  consideration — that  the  loan  is  made  out  of  money  be- 
longing to  the  mortgagees  on  a  joint  account.  These  words 
exclude  the  equitable  presumption  of  a  tenancy  in  common 
of  the  mortgage  security ;  and  where  they  are  inserted  in  a 
deed  of  mortgage  to  trustees,  and  the  fact  that  the  mortgagees 
are  trustees  does  not  otherwise  appear,  a  person  dealing  with 
them,  as  mortgagees,  is  not  bound,  or  entitled,  to  make  inquiry 
as  to  the  trust  (e).  The  law  on  this  point,  applicable  to  any 
mortgage,  or  transfer  of  mortgage,  made  since  1881  (so  far 
as  a  contrary  intention  is  not  expressed  therein,  and  subject 
Conveyancing  to  its  terms)  is  uow  contained  in  the  Conveyancing  and  Law 
Act,  1881,  q{  Property  Act,  1881  (c.  41),  s.  61 ;  which  provides,  in  effect, 
that  where  the  sum  advanced,  or  any  part  of  it,  is  expressed 
in  the  instrument  to  be  advanced  by,  or  owing  to,  more 
persons  than  one,  out  of,  or  as,  money  belonging  to  them  on 
a  joint  account,  or  the  mortgage  or  transfer  is  made  to  them 
jointly,  and  not  in  shares,  the  amount  for  the  time  being  due 
to  them  on  the  mortgage  is  to  be  deemed  to  be  money  belong- 
ing to  them  on  a  joint  account,  as  between  them  and  the  mort- 
gagor ;  and  the  receipt  of  the  survivors  or  last  survivor  of 
them,  or  of  the  latter's  personal  representatives,  is  to  be  a 
complete  discharge  for  the  money  for  the  time  being  due,  not- 
witl^anding  any  notice  to  the  payor  of  a  severance  of  the 
joint  account. 

In  the  case  of  a  contributory  mortgage — that  is,  where  a 
loan  on  mortgage  is  contributed  in  shares  by  several  lenders, 
and  the  mortgage  is  intended  to  be  a  security  to  each  lender 
separately,  for  his  share  of  the  loan — the  mortgage  is  usually 
made  to  trustees  for  the  contributories  to  the  loan,  by  a  deed 
which  does  not  disclose  the  trust,  but  states  that  the  loan  is 
made  out  of  money  belonging  to  the  mortgagees  on  joint  ac- 
count. A  declaration  of  trust  of  the  benefit  of  the  mortgage 
for  the  contributories  severally,  according  to  their  respective 
shares  of  the  loan,  is  then  executed  by  the  trustees  (/). 


Contributory 
mortgage. 


(c)  As  to  this  presamption,  see  p.  129. 

{d)  Re  Blaiherg  and  Abrahams,  1899,  2  Cli.  340,  68  L.  J.  Ch.  578,  81  L.  T.  75. 
(e)  Re  Harman  and  Uxbridge  amd  Richmanstoorth  Ry,  Co,,  24  Cb.  D.  720,  52 
L.  J.  Cli.  808,  49  L.  T.  130 ;  c/.  Re  Blaiherg  and  Abrahams,  supra,  note  (d). 

(/)  See  hereon,  Elphinstone,  Codv.  156,  157. 
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The  statement  of  the  consideration  in  the  deed  is  followed  Covenant  for 
by  a  covenant  by  the  mortgagor  for  the  repayment  of  the  loan,  repayment  of 
with  interest  at  the  agreed  rate,  either  on  a  day  named  (which  *^"' 
is  usually  six  months  from  the  date  of  the  mortgage),  or  on 
demand.    But  if  it  is  intended  that  the  mortgaged  estate  shall 
be  the  sole  security,  this  should  be  expressed  in  the  deed ;  for, 
though  the  deed  contain  no  covenant  for  re-payment,  the  loan 
will  create  a  simple  contract  debt  due  from  the  mortgagor 
personally,  in  the  absence  of  agreement  to  the  contrary  (g). 

The  above  covenant  is  followed  by  a  covenant  for  payment  Covenant  for 
of  interest  on  so  much  of  the  principal  as  shall  remain  owing  P*^™®°*^  ^^ 
on  the  security  created  by  the  deed  (^),  after  the  debt  becomes  ^^  '^ 
due  under  the  preceding  covenant.    This  covenant  gives  a 
right  of  action  for  the  interest  separately ;  but  in  its  absence, 
interest  could  be  recovered  as  damages,  in  an  action  for  the 
principal  (t). 

It  was  formerly  the  practice  to  insert,  in  a  deed  of  mort-  Attornment 
gage,  either  a  power  enabling  the  mortgagee  to  distrain  for^*'**®* 
arrears  of  interest,  as  for  rent  in  arrear,  or  a  clause  whereby 
the  mortgagor  attorned  tenant  to  the  mortgagee,  at  a  yearly 
rent  equal  in  amoimt  to  the  yearly  interest,  so  as  to  give  the 
mortgagee  the  remedies  of  a  landlord  for  recovery  of  the  arrears 
of  interest,  without  prejudice  to  his  other  remedies  as  mort- 
gagee. But  since,  under  the  Bills  of  Sale  Acts,  1878  (c.  31), 
ss.  6,  8,  and  1882  (c.  43),  s.  3,  such  a  power  of  distress,  or  at- 
tornment clause,  is  to  -be  deemed  a  bill  of  sale,  for  purposes 
of  registration  under  those  Acts,  and  is  void  if  not  so  registered, 
it  is  not  now  the  usual  practice  to  insert  either  provision  in  a 
deed  of  mortgage  (j). 

The  second  set  of  operative  clauses  comprises  the  convey-  Conveyance 
ance  of  the  property  to  the  mortgagee — ^in  terms  similar  to  those  ^^  provieo 
of  an  absolute  conveyance — and  the  proviso  for  redemption.  ^^^  *"^ 
The  latter  is  to  the  efEect  that,  if  the  mortgage  debt  and  the 
interest  thereon  be  paid  at  the  time  fixed  by  the  covenant  for 
payment  of  the  debt,  the  mortgagee  will,  at  any  time  there- 
after, reconvey  the  estate  to  the  mortgagor  his  heirs  or  assigns 
— or,  in  the  case  of  a  mortgage  of  settl^  land,  to  the  uses  or 
trusts  of  the  settlement — ^at  the  request  and  cost  of  the  person 
requiring  the  reconveyance. 

The  chief  reason  for  naming  a  time  for  redemption  in  the  Time  for 

redemption, 

why  stated. 
ig)  Yates  v.  Aston,  4  Q.  B.  182.  '^ 

{h)  That  judgment  for  the  principal  and  interest  in  arrear,  wiU  not  prevent 
recovery  of  subsequent  interest  under  the  above  covenant,  see  Popple  v. 
Sylvester,  22  Ch.  D.  98,  52  L.  J.  Ch.  54,  47  L.  T.  329 ;  ef.  Exp,  Fewings,  25  Ch. 
D.  338,  53  L.  J.  Oh.  545,  50  L.  T.  109. 

(♦)  Jie  JRobertSy  14  Ch.  D.  49,  42  L.  T.  666,  28  W.  R.  870. 

(j)  See  Qreen  v.  JforaA,  1892,  2  Q.  B.  330,  61  L.  J.  Q.  B.  442,  66  L.  T. 
480. 
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Mortgage  of 
life  estate  and 
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proviso  is  that,  before  tliat  time,  the  mortgagee  camiot  take 
proceedings  for  foreclosure,  nor  can  the  mortgagor  redeem. — 
Although  the  terms  of  the  proviso  for  redemption  as  to  re- 
conveyance of  the  land  be  not  consistent  with  the  mortgagor's 
title  at  the  time  of  the  mortgage,  the  presumption  nevertheless 
is  that  the  beneficial  ownership  of  the  property  was  intended 
to  pass  on  redemption,  according  to  the  original  title ;  unless 
an  intention  that  it  should  pass  as  expressed  in  the  proviso 
IB  otherwise  clearly  shown  in  the  deed  of  mortgage  (k). 

Any  agreed  modifications  of  the  contract  between  the  parties, 
as  contained  in  the  preceding  provisions,  usually  follow  the 
proviso  for  redemption.  These  include — (1)  an  agreement  fot 
acceptance  of  interest  at  a  lower  rate  than  the  interest  previ- 
ously covenanted  to  be  paid,  if  the  interest  at  the  lower  rate 
be  punctually  paid  (as  to  which,  see  p.  196) ;  (2)  an  agreement 
that  the  repayment  of  the  loan  shsJl  not  be  enforced  within 
a  specified  period,  if  the  interest  be  regularly  paid  ;  (3)  an  agree- 
ment that  the  mortgagor  shall  not  be  entitled  to  pay  off  the 
mortgage  debt  before  a  specified  time ;  (4)  an  agreement  for 
the  acceptance  by  the  mortgagee  of  payment  of  the  mortgage 
debt  by  instalments,  and  entitling  the  mortgagor  thus  to  pay 
the  debt ;  with  a  proviso  making  the  whole  of  the  impaid  part 
of  the  mortgage  debt  inmiediately  payable,  and  the  security 
enforceable,  on  default  in  payment  of  any  instalment  or  interest. 
Sometimes,  however,  tiie  covenants  for  payment  of  the  mort- 
gage debt  and  interest,  in  the  first  set  of  operative  clauses, 
provide  for  payment  of  the  debt  by  instalments,  with  interest ; 
with  a  proviso  as  above,  on  default  in  payment  of  any  instal- 
ment or  interest. 

The  remaining  clauses,  if  any,  of  the  deed  usually  consist 
of  some  agreed  modifications  of  the  statutory  powers  of  sale 
(p.  202),  insurance  (p.  197),  leasing  (p.  197),  or  appointment  of  a 
receiver  (p.  201).  Sometimes,  also,  the  mortgagor  covenants 
to  keep  the  property  in  repair ;  and,  occasionally,  a  clause  is 
inserted  excluding  the  appUcation  of  the  provisions  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  s.  17,  relating 
to  consolidation  of  mortgages  (p.  200).  ' 

A  mortgage  of  a  life  estate  in  realty  is  usually  accompanied 
by  a  mortgage  of  a  policy  of  insurance  on  the  tenant  s  life, 
with  a  provision  malong  simis  that  the  mortgagee  may  have 
to  expend  in  keeping  up  the  policy  (if  the  mortgagor  fails 
to  do  so)  a  charge  on  the  life  estate.  In  this  way,  a  security 
is  provided  for  repayment  of  the  mortgage  debt,  after  the 
termination  of  the  mortgagor's  estate,  by  his  death. 


{k)  See  2  Davidson,  Conv.  pt.  2,  38-43 ;  as  to  the  rule  on  this  point  where 
the  fee  simple  is  mortgaged  bj  a  tenant  in  tail,  see  p.  186;  and  in  the  case  of 
a  mortgage  by  husband  and  wife  of  the  wife's  estate,  see  p.  407. 
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Legal  Mortfifaeres  of  Lecugeholds. — A  legal  mortgage  of  Byassign- 
leaseholds,  whether  it  be  made  by  assignment  or  by  under-  underlease 
lease  (p.  191),  contains  provisions  similar  to  those  of  a  mortgage 
of  freeholds.  Where  it  is  made  by  underlease,  the  proviso  for 
redemption  stipulates  for  reconveyance  by  a  surrender  of  the 
sub-term;  and  the  trusts  of  the  nominal  reversion  for  the 
mortgagee's  benefit  (p.  191)  should  be  supplemented  by  a  power 
of  attorney  enabUng  the  mortgagee  to  assign  the  nominal  re- 
version to  himself  or  another,  and  a  power  enabling  him  to 
appoint  a  new  trustee  of  the  reversion  in  place  of  the  mort- 
gagor (I). — In  whichever  way  the  mortgage  be  made,  the  deed 
contains  a  covenant  by  the  mortgagor  to  pay  the  rent,  and 
to  perform  and  observe  the  lessee's  covenants  under  the  lease. 

Statutory  Mortgragres. — ^The    Conveyancing    and    Law  of  Under  Conv. 
Property  Act,  1881  (c.  41),  s.  26,  authorises  the  making  of   a  *°f  \'^: 
mortgage  of  freeholds  or  leaseholds  by  a  short  form  of  deed,       ' 
expressed  to  be  made  by  way  of  statutory  mortgage.    In  this 
deed,   the  covenants  for  payment  of  principal  and  interest, 
and  the  proviso  for  redemption,  are  implied. 

Legral  Mortfiragres  of  Copyholds. — ^The  conditional  surrender,  Conditional 
by  which  a  legal  mortgage  of  copyholds  is  effected  (p.  192),  is  ^^"en^l®*'- 
usually  preceded  by  a  deed  of  covenant  to  surrender  to  the 
mortgagee's  use,  subject  to  a  proviso  that,  on  payment  of  the 
mortgage  debt  and  interest  on  a  day  named,  the  surrender 
shall  be  void.  It  usually,  also,  contains  a  declaration  of  trust 
of  the  mortgaged  estate  for  the  mortgagee,  until  the  surrender, 
subject  to  the  equity  of  redemption  of  the  property;  and  a 
power  of  attorney  authorising  the  mortgagee  to  make  the 
conditional  surrender.  The  deed  also  contains  covenants  for 
payment  of  the  principal  and  interest,  and  any  other  agreed 
provisions,  as  in  a  mortgage  of  freeholds. 

Equitable    Mortgagea.  —  As   to  the  forms,  or  modes  of  Forms  of. 
creation,  of  equitable  mortgages,  whether  formal  or  informal, 
including  a  mortgage  of  an  equity  of  redemption,  see   ante, 
pp.  192,  193. 

Further  Chargre. — ^This  is  an  instrument  by  which  the  Form  of. 
security  created  by  a  mortgage  is  extended  to  a  further  ad- 
vance made  by  the  mortgagee  to  the  mortgagor,  where  the 
equity  of  redemption  under  the  mortgage  has  not  been  in- 
cumbered by  the  mortgagor.  It  contains  covenants  for  the 
repajrment  of  the  further  loan,  with  interest,  and  for  the  further 
payment  of  interest  (on  the  days  on  which  interest  will  thence- 


(l)  Blphinstone,  Conv.  178, 179. 


356  THE  LAW  OF  PEOPEBTT  IN  LAND. 

forth  be  payable  under  the  original  mortgage),  similar  to  those 
contained  in  the  original  mortgage.  It  also  contains  a  de- 
claration that  the  estate  compiised  in  the  original  mortgage 
shall  be  a  security  for  the  farther  loan  and  interest,  as  well  as 
for  the  original  loan  and  interest. — ^A  further  charge  on  copy- 
hold land  is  usually  efEected  by  a  deed  of  covenant  to  surrender, 
and  a  conditional  surrender,  subject  to  the  preceding  con- 
ditional surrender  (m). 

Of  freeholds,  Transfers  of  Mortfira«res. — ^Where  a  transfer  of  a  mort- 
or  leaseholda,  gage  of  freeholds  or  leaseholds  is  made  without  the  concurrence 
mortgagor's  ^^  ^^'^  mortgagor  therein,  the  deed  of  transfer,  as  has  been 
ooDcurrence.  Seen  (p.  206),  comprises  an  absolute  assignment  to  the  trans- 
feree of  the  mortgage  debt,  and  the  right  to  interest  thereon, 
and  a  conveyance  to  him  of  the  mortgaged  estate,  subject  to 
the  existing  equity  of  redemption.  The  debt  is  usually  ex- 
pressed to  be  assigned  together  with  all  powers  and  remedies 
for  the  same ;  but  powers  given  to  the  mortgagee  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  are,  under 
s.  2  (vi.)  of  that  Act,  exercisable  by  a  transferee  of  the  mort- 
gage. Any  other  power  given  by  the  mortgage  deed  to  the 
mortgagee,  and  thereby  expressly  extended  to  his  assigns, 
passes  to  the  transferee ;  but  otherwise  the  power  is  not 
exercisable  by  a  transferee  of  the  mortgage  (n). 
Of  freeholds,  Where  the  mortgagor  is  a  party  to  the  transfer  (o),  and  no 
wheire  mort''  i^^^^^^rance,  subsequent  to  the  mortgage  to  be  transferred, 
gagor  oonoura.  a^ects  the  property,  the  transfer  usually  consists  of  an  as- 
signment by  the  mortgagee  of  the  mortgage  debt  and  the  right 
to  interest  thereon,  as  in  the  preceding  case,  and  a  convejrance 
of  the  mortgaged  land  by  the  mortgagor  to  the  transferee, 
at  the  mortgagor's  request,  discharged  from  the  equity  of  re- 
demption  mider  the  mortgage,  and  subject  to  a  new  equity 
of  redemption.  This  mode  of  transfer — ^which  is,  in  enect, 
a  new  mortgage  of  the  property — cannot  be  adopted  if  any 
incumbrance  subsequent  to  the  mortgage  to  be  transferred 
is  known  to  affect  the  property;  since  such  subsequent  in- 
cumbrance would  have  priority  over  the  conveyance  to  the 
transferee  subject  to  the  new  equity  of  redemption.  In 
that  case,  therefore,  the  mortgagee  conveys  the  mortgaged 
land  to  the  transferee,  at  the  mortgagor's  request,  subject 
to  the  equity  of  redemption  existing  under  the  mortgage.  In 
either  case,  the  mortgagor  usually  enters  into  new  covenants 
with  the  transferee  for  payment  of  the  mortgage  debt  and 
interest. 

(m)  See  hereon,  Elphinstone,  Conv.  218,  219. 

jn)  2  DaTidsoD,  Conv.  pt.  %7^;  Be  Rwnney  and  Smith,  1897,  2  Ch.  351,  66 
L.  J.  Ch.  641,  76  L.  T.  800 ;  onto,  p.  174. 
(o)  As  to  making  the  mortgagor  a  party  to  the  transfer,  see  p.  207. 
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The  Conveyancing  and  Law  of  Property  Act,  1881,  c.  41,  Of  statutory 
8.  27,  provides  that  a  statutory  mortgage  (p.  355)  may  be  ™<»^'*8*g«' 
transferred,  so  as  to  vest  in  the  transferee  the  mortgage  debt, 
and  the  securities  and  powers,  and  the  mortgaged  estate  sub- 
ject to  redemption,  by  one  of  three  short  forms  of  deed, 
adapted  to  the  several  cases  above  referred  to,  and  expressed 
to  be  made  by  way  of  statutory  transfer  of  mortgage  (oo). 

On  the  transfer  of  a  mortgage  of  copyholds  created,  or  Of  legal 
covenanted  to  be  created,  by  conditional  surrender,  the  mort-  "°**?^  ^^ 
gage  debt  and  right  to  interest  thereon  are  assigned  by  deed,  ^^^  ° 
as  in  the  case  of  a  transfer  of  a  mortgage  of  freeholds.  If  no 
conditional  surrender  has  been  made  pursuant  to  the  covenant 
to  surrender,  the  mortgagee  assigns  to  the  transferee  the  equit- 
able interest  in  the  copyholds,  created  by  the  covenant  to 
surrender  (p)  and  the  benefit  of  that  covenant,  subject  to  the 
existing  equity  of  redemption,  with  authority  to  enforce  the 
covenant  in  the  mortgagee's  name.  Where  the  conditional 
surrender  has  been  made,  the  assignment  of  the  mortgage  debt, 
&c.,  will  also  contain  a  covenant  by  the  mortgagee  to  be  ad- 
mitted, and  then  to  surrender  to  the  use  of  the  transferee, 
subject  to  the  equity  of  redemption,  and  meanwhile  to  hold 
the  security  in  trust  for  the  transferee ;  and  this  is  followed 
by  admittance  of  the  mortgagee, '  and  surrender  by  him  ac- 
cording to  his  covenant.  But  if  no  surrender  has  been  made, 
subsequent  to  the  surrender  to  the  mortgagee,  and  the  mort- 
gagor concurs  in  the  transfer,  and  the  mortgagee  has  not 
been  admitted,  satisfaction  of  the  conditional  surrende]>  in 
his  favour  may  be  entered  on  the  court  roU;  and  a  fresh 
conditional  surrender  is  then  made  by  the  mortgagor  to  the 
use  of  the  transferee. 

A  formal  mortgage  of  an  equitable  interest  is  usually  trans-  Of  eqnitabie 
f erred  in  the  same  way  as  a  legal  mortgage.    An  informal  ™^^^*fif®- 
equitable  mortgage  may  be  transferred  by  any  writing  that 
siifficiently  indicates  the  intention  of  the  parties,  and  is  signed 
by  the  transferror  (g). 

Sub-mortgragres. — See  ante,  p.  207. 

Beconveyanoes. — See  ante,  p.  209. 

Settlements. 

Settlements  of  land  comprise — strict  settlements,  whereby  Kinds  of. 
estates  and  interests  in  the  land  itself  are  limited ;   and  settle- 

{oo)  That  a  transfer  in  this  statutory  form  will  not  operate  as  a  transfer  of 
a  mortgage  made  in  the  ordinary  form,  see  He  Beactiey,  1904,  1  Ch.  67. 

(p)  See  p.  192. 

({)  See  Fisher,  Mortg.  96 ;  ante,  p.  326. 
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meats  whereby  the  land  is  vested  in  trustees  upon  trust  for 
sale,  and  interests  are  created  in  the  property  into  which,  by 
virtue  of  the  trust  for  sale,  the  land  is  to  be  converted. 

Strict  Settlement. — ^The  chief  objects  of  a  strict  settle- 
ment of  land,  stated  generally,  are  to  secure  that,  after  the 
death  of  a  person  to  whom  an  estate  for  Kfe  in  the  land  is  thereby 
limited,  the  ownership  of  the  land  shall  continue,  so  far  as  the 
law  permits,  in  his  family,  and,  primarily,  in  his  descendants ; 
and  that  it  shall  pass  from  one  owner  to  another,  according  to 
seniority  as  between  males,  and  with  preference  of  males  to 
females  (r).  The  rule  against  double  possibilities  (p.  115),  and 
the  law  as  to  perpetuities  (p.  283),  and  the  rights  of  siliena- 
tion  incident  to  estates  of  inheritance,  prevent  the  operation 
of  a  strict  settlement,  as  regards  its  primary  object,  beyond  a 
period  of  limited  duration.  When  that  period  has  expired, 
however,  a  re-settlement  of  the  land  is  frequently  made  by 
the  owners  for  the  time  being,  whereby  the  purposes  of  the 
previous  settlement  are,  in  effect,  continued  for  a  further  period, 
with  such  variations  as  existing  circumstances  may  render 
necessary  or  desirable  (see  p.  261). — As  has  been  seen,  land  which 
is  the  subject  of  a  strict  settlement  may  be  sold  under  the 
Settled  Land  Acts,  .1882  to  1890,  and  thus  released  from  the 
limitations  of  ownership  created  by  the  settlement,  not- 
withstanding anything  to  the  contrary  therein;  but,  in  that 
ease,  the  provisions  of  the  settlement  continue  to  apply,  as 
directed  by  the  Acts,  to  the  capital  money  produced  by  the 
sale  (pp.  65,  71). 

Another  object  of  a  strict  settlement  subsidiary  to  the 
above,  is  the  provision  of  pin-money  (s)  for  the  wife,  and  a 
jointure  (p.  413)  for  the  widow,  of  the  tenant  for  life  under  the 
settlement,  and  portions  for  his  younger  children  (or,  for  the 
younger  children  of  the  intended  marriage,  in  the  case  of  a 
marriage  settlement),  by  making  the  settled  land  a  security 
for  the  payment  of  these. 

The  parties  to  a  strict  settlement  of  freehold  land,  in  its 
usual  form  under  the  present  law  (other  than  a  re-settlement, 
as  to  which,  see  p.  361),  are  the  settlor  ;  the  tenant  for  hfe  under 
the  settlement,  if  he  be  not  also  the  settlor ;  the  intended  wife 
of  the  tenant  for  hfe,  if  the  settlement  be  a  marriage  settlement ; 
and  trustees. 

The  settlor's  title  to  the  land  is  sometimes  recited ;  and  the 
deed  also  recites  the  intended  marriage  (if  it  be  a  settlement 
on  marriage),  and  the  agreement  for  the  settlement. 

The  usual  operative  clauses  of  the  deed  commence  with 

(r)  3  Davidson,  Cony.  pt.  1,  324-328. 

(t)  A  yearly  Bum  given  to  a  wife  for  purposes  of  dress,  personal  ornament , 
and  pocket-money. 
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a  conveyance  of  the  land  by  the  settlor  (usually  '  as  settlor,' 
see  p.  279)  to  the  trustees,  to  hold  to  them  in  fee  simple,  to  the 
uses  following — of  which  (1)  and  (2)  are  applicable  only  in 
the  case  of  a  marriage  settlement ; — 

(1)  To  the  use  of  the  settlor  until  the  intended  marriage  ; 
and  thereafter 

(2)  To  the  use  that  the  intended  wife  shall  receive  a  certain 
rent-charge  out  of  the  land  during  the  joint  lives  of 
herself  and  her  intended  husband,  for  her  separate  use, 
without  power  of  anticipation,  as  pin-money ;  and 
subject  thereto, 

(3)  To  the  use  of  the  intended  tenant  for  life  during  his 
life — usually,  without  impeachment  of  waste — ^and  after 
his  death 

(4)  To  the  use  that  his  widow  shall  receive  a  certain  yearly 
rent-charge  out  of  the  land  during  her  life,  as  her  jointure  ; 
and  subject  to  such  rent-charge, 

(5)  To  the  use  of  the  trustees,  for  a  term  of  one  thousand 
years  ;  and  subject  thereto, 

(6)  To  the  use  of  the  sons  of  the  tenant  for  life  (or,  usually, 
in  the  case  of  a  marriage  settlement,  the  sons  of  him 
and  his  intended  wife)  successively,  according  to  seniority, 
in  tail — or,  sometimes,  in  tail  male,  with  remainder 
to  the  use  of  such  sons  successively  in  tail — ^with  re- 
mainder 

(7)  To  the  use  of  the  daughters  or  daughter  of  the  tenant 
for  life  (or,  usually,  in  the  case  of  a  marriage  settlement, 
of  him  and  his  intended  wife)  in  tail,  and,  if  more  than 
one,  as  tenants  in  common,  with  cross-remainders  between 
them ;  with  remainder 

(8)  To  the  use  of  the  settlor  in  fee  simple;  or,  sometimes, 
to  a  series  of  uses  in  favour  of  other  members  of  the 
settlor's  family  as  tenants  for  life,  with  remainders  to 
their  children  in  tail,  similar  to  the  Umitations  in  tail 
(6)  and  (7),  above,  with  an  ultimate  remainder  to  the 
use  of  the  settlor  in  fee  simple  (t). 

The  foregoing  provisions  are  followed  by  a  declaration  of  Portions  term. 
the  trusts  of  the  term  of  1000  years.    This  term  is  created  in 
order  to  make  the  land  a  security  for  the  payment  of  the  por- 
tions of  the  younger  children  of  the  tenant  for  life  (or,  of  the 
intended  marriage,  in  the  case  of  a  marriage  settlement). — ^Un-  *  Younger 
less  the  settlement  otherwise  provides,  a  child  who,  though  children '  who 
not  the  eldest  in  birth,  is  tenant  in  tail  under  the  settlement  ^^^' 
at  the  time  when  the  portions  become  payable,  is  not  a  yoimger 
child  within  the  meaning  of  this  provision ;    while  a  daughter 
who,  though  the  eldest  born  child,  is  not  tenant  in  tail  under 

{t)  As  to  occasional  v^ariations,  in  settlements,  of  the  Umitations  (6)  (7)  and 
(8)  above,  see  3  Davidson,  Conv.  pt.  1,  324-335. 
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the  settlement,  is  a  younger  child  within  the  provision  (u). — 
The  trusts  declared  of  the  tenn  are,  in  effect,  to  raise  the  sum 
or  sums  required  for  the  portions,  out  of  the  rents  and  profits 
of  the  land,  or  by  sale  or  mortgage  of  the  land,  or  any  part 
of  it,  for  the  term,  or  part  of  it.  Since  the  grant  of  the  term 
precedes  the  limitations  of  the  estates  for  life  and  in  tail  in 
the  settlement,  these  estates  are,  in  effect,  superseded  by  the 
term,  if,  and  so  far  as,  it  becomes  necessary  to  execute  the 
trusts  of'  the  term.  The  settlement  provides,  however,  that, 
subject  to  the  preceding  provisions,  the  trustees  are  to  permit 
the  person  entitled  to  the  land,  in  reversion  immediately  ex- 
pectant on  the  term,  to  receive  the  rents  and  profits  (v). — 
Usually,  trusts  are  declared  of  the  portions  fund  for  the 
younger  children,  in  such  shares  as  the  tenant  for  life  shall 
appoint ;  and,  subject  to  such  appointment,  in  trust  for  such 
of  them  as  attain  the  age  of  twenty-one  years,  or,  being  females, 
attain  that  age  or  marry,  in  equal  shares ;  with  supplementary 
provisions  for  the  maintenance  or  advancement  of  any  child, 
out  of  his  or  her  expectant  share  of  the  portions  fund  (w). 

A  strict  settlement,  made  on  the  marriage  of  the  tenant 
for  life,  commonly  contains  further  provisions  for  the  benefit 
of  any  wife  of  his  by  a  subsequent  marriage,  and  his  children 
by  her  (or  his  younger  children  by  her,  when  the  hmitations 
of  estates  tail  extend  to  his  children  by  any  wife) ;  similar  to 
the  provisions  for  his  wife  and  younger  children  by  the  then 
intended  marriage. 

In  strict  settlements  made  before  the  year  1883,  it  was 
usual  to  insert  powers  of  dealing  with  the  settled  land  by  leas- 
ing, sale  or  exchange,  partition  (where  an  undivided  share 
of  land  was  settled),  and  enfranchisement  of  copyhold  settled 
land. — ^The  power  of  leasing  was  usually  given  to  the  tenant  for 
life  in  possession,  and  to  the  trustees  under  the  settl^nent, 
during  the  minority  of  any  tenant  in  tail ;  and  a  lease  there- 
under took  effect  as  an  appointment  of  the  land  to  the  use  of 
the  lessee,  for  the  term  (x), — ^The  other  powers  were  usually 
given  to  the  trustees,  but,  (luring  the  life  of  the  tenant  for  life, 
to  be  exercised  only  with  his  consent.  For  the  purpose  of 
enabling  the  trustees  to  exercise  these  powers,  they  were  ex- 
pressly empowered  to  revoke  the  uses  of  the  settlement,  as 
regards  the  land  to  be  sold,  &c.,  and  to  appoint  the  land  to 
the   purchaser  or   other  ahenee  thereof.    An  appointment  so 

(u)  3  Davidson,  Conv.  pt.  1,  411-414;  and  cases  cited,  ante,  p.  178,  note  (t). 

(v)  As  to  when  such  a  term  becomes  satisfied,  and  the  effect  thereof,  see 
p.  88. 

{w)  For  the  general  rules  of  constrnction  as  to  the  vesting  of  portions 
charged  on  land,  see  3  Davidson,  Conv.  pt.  1,  427-444 ;  Elphinstone,  Conv. 
376. 

{x)  3  Davidson  Conv.  481-484. 
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made  took  effect  tinder  the  Statute  of  Uses,  as  a  declaration 
of  use  in  favour  of  the  alienee  (y). — ^But  since  the  enactment 
of  the  Settled  Land  Act,  1882,  it  has  not  been  usual  to  insert 
express  powers  for  these  purposes  in  the  settlement ;  the  powers 
given  by  that  Act  to  the  tenant  for  life  (see  pp.  63-67)  being 
considered  sufficient.  And  powers  of  managing  the  land 
during  the  infancv  of  any  tenant  in  tail,  which  formerly  were 
commonly  given  by  the  settlement  to  the  trustees  thereunder, 
are  now  usually  omitted,  in  reUance  on  similar  powers  given 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (see  p.  459). 
And  the  powers,  given  by  that  Act,  of  enforcing  rent-charges 
(p.  239)  have  superseded  the  powers  which,  previously,  were 
inserted  in  settlements,  for  enforcement  of  the  pin-money  and 
jointure  rent-charges. 

Where  the  settlement  includes  copyhold  land,  the  settlor  Strict  Rettie- 
usually  covenants  to  surrender  the  land  to  the  use  of  the  trustees,  ™®"'j^*^f , 
upon  trusts  corresponding  with  the  uses  and  trusts  of  the  free-  ^^^^  ^ 
holds ;   and,  meanwhile,  to  hold  the  copyholds  upon  the  same 
trusts  as  if  the  surrender  had  been  made. 

If  leaseholds  for  years  are  included  in  the  settlement,  they  strict  settle- 
are  usually  assigned  to  the  trustees,  upon  trust  (subject  to  the  ™«»*  ^^ 
payment  of  the  rent  and  performance  of  the  lessee's  covenants  ^*^"®*'"^^^  '* 
by  the  trustees)  for  the  benefit  of  the  tenant  for  hfe  during 
his  lifetime,  and,  after  his  death,  upon  trusts  corresponding, 
as  far  as  the  law  permits,  to  the  uses  of  the  freeholds ;   subject 
to  a  provision  that  the  leaseholds  shall  hot  vest  in  any  donee 
of  an  estate  tail  under  the  settlement,  unless  and  imtil  he  or 
she  attains  the  age  of  21  years ;  and  that,  on  his  or  her  death 
tmder  that  age,  the  leaseholds  shall  devolve  as  if  they  had  been 
freeholds  imder  the  settlement.    The  reason  for  the  insertion 
of  the  last  provision  is  that,  in  the  absence  of  such  a  provision, 
the  leaseholds  would  vest  absolutely  in   the    first   tenant   in 
tail  of  the  freeholds  at  his  or  her  birth,  and  therefore,  on  his 
or  her  death  during  minority,  would  pass  to  his  or  her  personal 
representatives,  and  not  to  the  next  tenant  in  tail  imder  the 
settlement. — ^If  personal  chattels  are  included  in  the  settlement,  and  of  chattels 
and  are  intended  to  be  held  and  pass  as  heirlooms,  with  the  p«"on»i. 
freeholds,  they  are  settled  upon  trusts  similar  to  the  trusts 
of  leaseholds  (z). 

Be-settlement. — ^Where    the    first    tenant   in   tail   in   re-  When  usually 
mainder,  for  the  time  being,  under  a  strict  settlement  has  at-  °**^'" 
tained  the  age  of  21  years,  and  the  tenant  for  life  is  still  Uving, 
a  re-settlement  of  the  land  is  sometimes  made,  by  arrangement 
between  the  tenant  for  life  and  the  tenant  in  taU — ^usually,  on 

(y)  See  ante,  pp.  125,  170. 

(z)  See  5  Davidson,  Conv.  pt.  1,  599,  624 ;  Me  HiU,  1902,  1  Gh.  807. 
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i>i,<ui.«uuii>  thd  occasion  of  the  latter's  marriage.  The  deed  of  re-settle- 
.ji>va  i»ivv*ra-  ixieiit  is  preceded  by  a  disentailing  deed,  duly  enrolled,  whereby 
uiv»a.^^^^*  the  tenant  in  tail,  with  the  consent  of  the  tenant  for  life  as 
protector  (p.  104),  and  the  tenant  for  life  in  respect  of  his  life 
est£^,  grant  the  land  to  a  person,  to  be  held  by  him  (subject 
to  the  jointure  and  portions,  and  the  term  for  securing  the 
latter,  under  the  settlement)  to  such  uses  as  they  shall  jointly 
CiitviHionM  of  appoint.  The  re-settlement,  which  is  made  in  exercise  of  this 
i«.at5ttien»»ut.  power  of  appointment,  contains  a  limitation  of  the  land  to 
the  use  that  the  son  shall  have  a  rent-charge  of  a  specified 
amount  thereon  during  the  joint  Uves  of  himself  and  the  father, 
and,  subject  thereto,  to  the  use  of  the  father,  in  restoration 
of  his  life  estate  under  the  previous  settlement  (a) ;  with  re- 
mainder to  the  use  of  the  son  for  his  life ;  with  remainders 
to  the  sons  and  daughters  of  the  latter,  successively,  in  tail, 
similar  to  the  limitations  of  estates  tail  in  the  original  settle- 
ment ;  with  any  further  remainders  that  may  have  been  agreed 
upon.  And  the  deed  usually  empowers  the  son  to  create  a 
rent-charge  on  the  land,  for  his  wife's  jointure ;  and  to  charge 
the  land  with  portions  for  his  younger  children ;  and  to  limit 
the  land  to  trustees  for  a  term  of  years,  for  securing  the 
portions  (6). 

Objects  of.  Settlement  by  Trust  for  Sale. — ^Land,  usually,  is  settled 

in  this  manner  with  the  object  of  providing  for  the  ultimate 
division  of  the  property  as  personal  estate,  among  the  settlor's 
children.  The  land  is  commonly  conveyed  to  trustees,  upon 
trust  for  sale  with  the  consent  oi  the  settlor  (or  of  him  and  his 
wife,  and  the  survivor  of  them)  during  the  settlor's  life  (or 
during  the  joint  Uves  of  him  and  his  wife,  and  the  life  of  the 
survivor),  and  afterwards  at  the  discretion  of  the  trustees ; 
and  upon  trust  to  hold  the  proceeds  of  the  sale,  and  the  rents 
and  profits  of  the  property  until  the  sale,  upon  trusts  which 
are  declared  by  another  deed,  then  intended  to  be  executed. 
And  it  usually,  also,  contains  provisions  giving  the  trustees 
powers  of  management  of  the  property,  and  of  leasing  it,  until 

Settlement  of  gale.    The  Other  deed  contains  a  declaration  of  trust,  directing 

8ftie^^^*^^  investment  of  the  proceeds  of  the  sale,  and  payment  of  the 
income  of  the  investments  to  the  settlor  during  his  life,  and 
(usually)  after  his  death,  to  his  wife  during  her  life,  and,  sub- 
ject thereto,  that  the  trust  fund  is  to  be  held  in  trust  for  the 

Two  deeds      Settlor's  children,  as  may  be  thereby  directed. — ^The  settlement 

usual.  


Conveyance 
on  trust  for 

Hule. 


(a)  That  this  enables  the  tenant  for  life  to  exercise  powers  under  the 
original  settlement,  or  under  the  Settled  Land  Acts,  1882  to  1890,  without 
the  consent  of  persons  entitled  under  the  re-.«ettlement,  see  3  Davidson. 
Conv.  pt.  1,  p.  696 ;  Re  Mtmdy  and  Roper's  CmUraoU  1899,  1  Ch.  275,  6H  L.  J. 
Ch.  135,  79  L.  T.  583. 

(6)  See  hereon,  3  Davidson,  Conv.  pt.  1,  276,  594. 


ALIENATION   INTER   VIVOS.  363 

is  made  by' two  deeds,  in  order  that,  on  sale  of  the  property, 
the  trustees  may  not  be  obliged  to  deliver  to  the  purchaser 
the  settlement  containing  the  trusts  of  the  proceeds  of  sale. 
The  purchaser  can  only  require  delivery  to  him  of  the  deed 
containiog  the  trust  for  sale  (c).  • 

Where,  in  a  settlement  of  personalty,  power  is  given  to  Power  to  buy 
the  trustees  thereof  to  invest  the  trust  funds  in  the  purchase  1»»«^»  i" 
of  land,  it  is  usually  provided  that  the  purchased  land  shall  J^^"g"*g^^ 
be  held  by  them  upon  trust  for  sale ;    and  that  the  proceeds 
of  such  sale,  and  the  rents  and  profits  of  the  land  until  sale, 
shall  be  held  upon  the  trusts  to  which  the  purchase-money 
and  its  income  would  have  been  subject,  if  the  sale  had  not 
been  made  {d). 


{c)  See  hereoD,  3  DavidsoD,  Cody.  pt.  1,  57-59. 
{d)  See  3  Davidson,  Conv,  pt,  1,  QO. 


CHAPTER   IV. 


Division  of 
subject. 


ALIENATION  BY  WILL. 

The  present  subject  may  be  considered  under  the  following 
heads : — (i.)  The  definition  of  a  will,  and  the  sources  of  the 
law  of  testamentary  alienation ;  (ii.)  the  formalities  required 
in  the  making  of  wills ;  (iii.)  the  mode  of  operation  of  wills ; 
(iv.)  the  different  kinds  of  testamentary  gifts ;  {v.)  the  con- 
struction or  interpretation  of  wills ;  (vi.)  the  vesting,  lapse, 
and  ademption  of  testamentary  gifts ;  and  (vii.)  the  revoca- 
tion of  wills. 


Will  defined. 


Codicil. 


Testamentary 
alienation  at 
common  law,, 
and  stotottjry 
extennons. 


(i.)  Definition. — Sources  of  Law. — ^A  will,  or  testament, 
is  an  instrument  of  alienation  that  takes  effect  on  the  death  of 
the  person  by  whom  it  is  made ;  and  which,  as  distinguished 
from  a  conveyance  inter  vivos,  is  wholly  inoperative  during 
that  person's  lifetime,  and  may,  therefore,  be  altered,  added 
to,  revoked,  or  superseded  by  a  subsequent  instrument  of 
the  same  kind,  at  his  pleasure. 

Alterations  in,  or  additions  to,  a  wiU  already  made,  are 
frequently  contained  in  a  codicil,  which  is  a  kind  of  supplement 
to  the  will ;  and  any  number  of  codicils  may  be  made  to  the 
same  will.  Every  codicil  to  a  will  is  taken  as  forming  part 
of  the  original  instrument ;  but  an  instrument  described  as 
a  codicil  to  a  will  may  take  effect  as  a  will,  where  there  is  ap- 
parently no  prior  will  (a).  The  rules  applicable  to  wills  apply, 
in  general,  to  codicils  also  (&). 

By  the  common  law,  personalty  (including  chattels  real) 
was  alienable  by  wiU  (c) ;  but  the  right  of  testamentary  dis- 
position did  not  extend  to  estates  in  fee  simple,  in  land  of  free- 
hold tenure — except  where,  as  in  the  county  of  Kent,  it  was 
sanctioned  by  special  local  custom  (d).  The  inconvenience  of 
the  common  law,  in  this  respect,  was  mitigated,  however,  by 
rules  of  equity,  under  which,  as  has  been  seen  (p.  119),  the  use, 

{a)  1  Jarmsn,  Wills,  125 ;  In  b,  aementt,  1892,  P.  254,  61  L.  J.  P.  130,  67 
L.  T.  366. 

(b)  Wills  Act,  1837  (c.  26),  s.  1. 

(c)  2  Bl.  Gomm.  491  et  aeq, 

{d)  2  Bl.  Comm.  374 ;  amU,  p.  16. 
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or  equitable  ownership,  of  an  estate  in  fee  simple  was  alienable 
by  will.  The  Statute  of  Uses,  by  converting  uses  into  legal 
estates,  put  an  end  to  this  equitable  power  of  testamentary 
disposition.  But,  by  the  Statute  of  Wills,  1540  (c.  1)  (c), 
the  right  of  testamentary  disposition  was  extended  to 
legal  estates  in  fee  simple ;  and  by  the  Statute  of  Frauds, 
as  has  been  seen  (p.  59),  it  was  applied  to  estates  fur 
avtre  vie.  Estates  in  land  of  copyhold  tenure  were  not  within 
the  Statute  of  Wills ;  but,  by  general  copyhold  custom,  such 
estates  were  devisable  by  will,  provided  the  testator  had,  in 
his  lifetime,  surrendered  them  to  the  use  of  his  will — ^the  devisee 
under  the  will  being  entitled,  in  such  case,  to  be  admitted, 
as  being  the  person  in  whose  favour  the  surrender  had  been 
made  (/).  And  by  the  st.  55  George  III.,  c.  192  (1815),  copy- 
holds were  made  devisable  without  a  previous  surrender  to  the 
use  of  the  will. 

Ab  regards  wills  made  since  the  31st  December,  1837,  the  The  Wilis  Act, 
right  of  testamentary  disposition  depends  on  the  Wills  Act,  ^^^^'  Testa- 
1837  (c.  26)  {g).    This  statute  enacts,  with  respect  to  every  ™®°e"given 
such  will,  that  the  testator  may  thereby  dispose  of  all  real  and  thereby. 
personal  estate  to  which  he  shall  be  entitled,  either  at  law  or 
in  equity,  at  the  time  of  his  death  (notwithstanding  that  he 
may  become  entitled  to  the  same  after  the  execution  of  the 
will),  and  which,  if  not  so  disposed  of,  would  devolve  upon 
the  heir-at-law,  or  customary  heir,  of  him,*  or  (if  he  became 
entitled  by  descent)  of  his  ancestor,  or  upon  his  executor  or 
administrator ;     including  copyholds   not   surrendered  to   the 
use  of  his  will,  or  to  which  he  shall  be  entitled  to  be,  but  shall 
not  have  been,  admitted,  and  contingent,  executory,  and  other 
future  interests,  rights  of  entry  for  condition  broken  and  other 
rights  of  entry,  and  estates  ipmr  a/utre  vie  (whether  or  not  there 
be  a  special  occupant  thereof)  (s.  3) ;   and,  further,  that  every 
such  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before  the  testator's  death, 
unless  a  contrary  intention  shall  appear  thereby  (s.  24)  (A).    The 

(e)  Explained  by  stat.  34  and  35  Hen.  8,  c.  5.  Under  this  statute,  only 
two-thirds  of  lands  held  by  knight-service  were  devisable ;  but  this  restric- 
tion was  removed  through  the  conversion  of  that  tenure  into  free  socage  by 
the  Stat.  12  Gar.  2,  c.  24. 

(/)  Burton,  §§  1287,  1288. 

{g)  This  Act  repeals  (s.  2)  the  Statute  of  Wills  of  Hen.  8,  and  the  above 
provision  of  the  Statute  of  Frauds,  and  the  st.  65  Geo.  3,  c.  192^  except  as  to 
wills  made  before  1838. 

{h)  As  to  what  is  an  expression  of  a  contrary  intention,  as  above,  see 
Boe  d.  York  v.  Walker,  12  M.  &  W.  591 ;  Re  Ord,  12  Ch.  D.  22,  41  L.  T.  13 ; 
Jte  Pwial  cvnd  Lamb,  30  Ch.  D.  50,  54  L.  J.  Ch.  1012,  51  L.  T.  392 ;  Re  WeUs' 
Trusts,  42  Ch.  D.  646,  58  L.  J.  Ch.  835,  61  L.  T.  588 ;  BeddingUm  v.  Ba\MMinn, 
1903,  A.  0. 13,  72  L.  J.  Ch.  155,  87  L.  T.  668. 
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last  enactment  extends  to  property  appointed  by  will  in  exercise 
of  a  general  power ;  so  that,  even  though  the  power  has  been 
created  since  the  date  of  the  will,  it  will  be  deemed  to  have 
been  exercised  by  a  provision  in  the  will,  which  would  have 
been  a  good  exercise  of  the  power  had  it  been  created  before 
the  date  of  the  will ;  provided,  of  course,  the  power  is  created 
by  an  instrument  which  has  become  operative  before  the  death 
of  the  testator  (hh), — ^Under  the  law  prior  to  the  Wills  Act,  1837, 
a  will  could  operate,  as  regards  real  estate  of  freehold  tenure, 
only  upon  that  which  the  testator  had  at  the  date  of  the  will ; 
as  to  real  estate  acquired  by  him  after  that  date,  he  necessarily 
died  intestate,  unless  he  disposed  of  it  by  a  subsequent  testa- 
mentary instrument.  This  rule,  however,  did  not  apply  to 
copyholds,  or  to  personalty  (i). 

(ii.)  Formalities  required  in  the  maJdnfir  of  Wills. — 
Wills  made  before  the  1st  of  January,  1838,  disposing  of  estates 
in  fee  simple,  or  pur  autre  vie,  in  lands  of  freehold  tenure,  were 
required  by  the  Statute  of  Frauds,  1677  (c.  3),  s.  5,  to  be  in 
writing  signed  by  the  testator  and  by  three  or  four  credible 
witnesses,  attesting  his  signature ;  but  for  wills  of  copyholds, 
chattels  real,  or  other  personal  estate,  no  formalities  were  pre- 
scribed by  law  (/).  With  respect  to  wills  made  on  or  aSfter 
the  1st  of  January,  1838,  the  Wills  Act,  1837,  has  repealed  the 
above  provision  of  the  Statute  of  Frauds,  and  has  enacted, 
that  no  wiU,  whether  of  real  or  personal  estate  {k),  shall  be 
vaUd,  unless  it  be  in  writing,  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more  witnesses,  present 
at  the  same  time ;  and  such  witnesses  attest  and  subscribe 
the  wiU  in  the  testator's  presence  ;  but  that  no  form  of  attesta- 
tion shall  be  necessary  (s.  9).  A  formal  clause  of  attestation 
is  usual,  however,  and  facilitates  the  admission  of  the  will  to 
probate  (I), 

Any  document,  existing  at  the  time  when  the  will  is  made, 
may  be  incorporated  with  the  will,  so  as  to  form  part  of  it,  if 


(AA)  1  Jarman,  Wills,  301 ;  Jones  v.  SouUuUl,  32  Beav.  31.  Qu.  whether  an 
appoiiitment  hj  will  can  operate  in  exercise  of  a  special  power  created  after 
the  date  of  the  wiU;  Re  Hayet,  1901,  2  Ch.  529,  70  L.  J.  Ch.  770,  85  L.  T.  85. 

(t)  Burton,  §§  933, 1290. 

{j)  Burton,  §§  935,  1287. 

(k)  Except  wills  of  personalty  of  soldiers  and  seamen  on  service  (ss.  11,  12), 
which  may  be  made  without  the  ordinary  formalities,  and  are  the  subjects  of 
special  statutory  provisions.  And  see  the  Wills  Act,  1861  (c.  114),  as  to  wills 
made  abroad,  by  British  subjects,  so  far  as  the  same  relate  to  personal  estate 
other  than  land'. 

(I)  See  1  Wm5>.  Exors.  82. 
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the  document  be  sufficiently  referred  to,  for  that  purpose,  in 
the  will  (m). 

A  will  that  has  been  revoked  may  afterwards  be  revived ;  Re-execution 
but,  under  the  Wills  Act,  1837,  only  by  its  re-execution,  or  o^  ^i^l  o"  »*« 
by  a  duly  executed  codicil  showing  an  intention  to  revive  it'^^^i^*!' 
(s.  22).    And  the  revival  of  a  will  that  has  been  wholly  revoked, 
after  having  been  partly  revoked,  will  not  revive  the  part  first 
revoked,   unless  a  contrary  intention  is  shown  {ib,), — ^It  has 
been  held  that  a  will  that  has  been  destroyed,  and  thus  re- 
voked, cannot  be  revived  by  a  codicil  (n). 

An  alteration  or  interlineation,  appearing  on  the  face  of  Alterations  or 
a  will,  is  presumed,  in  the  absence  of  evidence  to  the  contrary,  interiinea- 
to  have  been  made  after  its  execution  (o).  And,  by  the  Wills  **^"*" 
Act,  1837,  no  obliteration,  interlineation,  or  other  alteration, 
made  in  a  will  after  its  execution,  is  to  have  any  effect  (except 
so  far  as  the  words  or  effect  of  the  will,  before  such  alteration, 
shall  not  be  apparent),  unless  such  alteration  be  executed  as 
a  will  is  thereby  required  to  be  executed ;  but  the  will,  with 
such  alteration  as  part  thereof,  is  to  be  deemed  duly  executed, 
if  the  testator's  signature  and  the  subscription  of  the  witnesses 
be  made  in  the  margin  of  the  will,  or  on  some  other  part  of 
it,  opposite  or  near  to  such  alteration,  or  be  appended  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the 
end  of  the  will,  or  on  some  other  part  of  it  (s.  21).  The  initials 
of  the  testator  and  witnesses  are  a  sufficient  signature  for  the 
purposes  of  this  enactment  (p). — ^Although  this  provision 
applies  only  to  alterations  made  after  the  execution  of  the  will, 
an  alteration  made  previously  thereto  is  usually  authenticated 
in  the  same  way,  in  order  to  obviate  any  question  as  to  when 
the  alteration  was  made. 

Neither  sealing  nor  delivery  (as  in  the  case  of  a  deed)  is  How  will  is  to 
requisite  to  the  execution  of  a  will ;  the  only  formalities  re-  ^  signed, 
quired,  under  the  present  law,  being  those  expressly  pre- 
scribed by  the  Wills  Act,  1837.  A  mark,  or  initials,  have  been 
held  to  be  a  sufficient  signature  of  the  testator,  or  of  a 
witness  (q).  And  an  acknowledgment  by  the  testator  in  the 
presence  of  the  witnesses,  of  a  signature  previously  made, 
is  a  sufficient  execution  by  him  (r ).     As  regards  the  position 


(m)  1  Wms.  Elors,  86  et  seq.;  In  b.  OameU,  1894,  P.  90,  63  L.  J.  P.  82,  70 
L.  T.  37. 

(n)  Rogers  v.  Goodenougk,  2  Sw.  k  Tr.  342. 

(o)  1  Jarman,  Wills,  117.    It  is  otherwise  in  the  case  of  a  deed  ;  see  an/e, 
p.  337. 

(jD)  1  Jarman,  Wills,  79,  85. 

iq)  In  b.  BlewUt,  5  P.  D.  116,  49  L,  J.  P.  31,  42  L.  T.  329 ;  l.Jarman,  Wills, 
79. 

(r)  In  b.  Warden,  2  Cur.  334 ;  1  Jarman,  Wills,  83,  84. 
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of  the  testator's  signature,  it  has  been  enacted,  by  the  Wills 
Act  Amendment  Act,  1852  (c.  24),  that  it  shall  be  sufficient 
if  the  signature  be  placed  at,  or  after,  or  following,  or  imder, 
or  beside,  or  opposite  to,  the  end  of  the  wiU,  so  that  it  be  ap- 
parent that  the  testator  intended  thereby  to  give  efiect  to 
the  writing  signed,  as  his  will;  but  that  the  signature  shall 
not  be  operative  to  give  effect  to  any  disposition  or  direction 
underneath  or  following  it,  or  which  shiJl  be  inserted  after 
the  making  of  the  signature  (s). 
Witnesses  to  By  a  strict  interpretation  of  the  requirement  of  the  Statute 

wills,  rules  as  ^f  Frauds  that  the  witnesses  to  a  will  of  freeholds  should  be 
credible,  a  person  who  was  entitled  to  any  benefit  under  a 
will  was  held  not  to  be  a  competent  witness  to  the  will ;  and 
it  was  even  doubted  whether  a  creditor,  who  was  entitled, 
imder  the  will,  to  the  benefit  of  a  charge  of  the  testator's 
debts  on  his  real  estate,  was  a  competent  witness  (t).  But  the 
Wills  Act,  1837,  has  enacted,  with  respect  to  wills  made  after 
that  year,  that  a  person  on  whom,  or  on  whose  husband  or 
wife,  any  gift  is  conferred  by  a  will,  shall  be  a  competent 
witness  thereto ;  but  that  the  benefit  thereby  conf  en^  on 
such  person,  or  on  his  or  her  wife  or  husband  (not  being  a 
charge  or  direction  for  the  payment  of  any  debt  or  debts), 
shall  be  void  (ss.  15,  16).  Under  this  enactment,  a  gift  by 
will  to  one  of  the  witnesses  thereto  is  void,  although  his  at- 
testation be  unnecessary  by  reason  of  there  being  two  other 
witnesses  (u). — ^The  Act  also  provides  that  no  person  shall 
be  incompetent  as  a  witness  to  a  will,  on  account  of  his  being 
executor  of  the  will  (s.  17). 

Alterations  by  (iii.)  Mods  of  Operation  of  Wills. — The  law  respecting  the 
Act**l89T'^*^  operation  of  testamentary  dispositions  of  real  estate  has  been 
*  *  materially  altered  by  the  Land  Transfer  Act,  1897  (c.  65), 
the  date  of  commencement  of  which  was  the  1st  of  January, 
1898.  This  Act  enacts  that,  where  real  estate  is  vested  in 
any  perBon.  without  a  right  in  any  other  person  to  take  by 
survivorship,  it  shall  on  his  death  [after  the  commencement 
of  the  Act],  notwithstanding  any  testamentary  disposition, 
devolve  to,  and  become  vested  in,  his  personal  representatives 
or  representative  from  time  to  time,  as  if  it  were  a  chattel  real 
vesting  in  them  or  him ;  and  that  this  enactment  is  to  apply 
to  any  real  estate  over  which  a  person  executes  by  wiU  a 
general  power  of  appointment,  as  if  it  were  real  estate  vested 
in  him  (s.  1  (1)  (2) ).     The  Act  provides,  however,  that  the 

(f)  See  Marga/ry  v.  Jiobimony  12  P.  D.  8,  56  L.  J.  P.  42,  57  L.  T.  281 ;  In  b, 
Benjamin  Hughes,  12  P.  D.  107,  56  L.  J.  P.  71,  67  L.  T.  495. 

{t)  2  Bl.  Ck>mm.  377 ;  Barton,  §  265. 

(u)  Wigan  v.  Rowla/nd,  11  Hare,  157. 
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expression  *  real  estate,'  in  that  part  of  the  Act  {v),  is  not  to 
be  deemed  to  include  land  of  copyhold  tenure  or  customary 
freehold,  in  any  case  in  which  an  admission,  or  any  act  by 
the  lord  of  the  manor,  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  (s.  1  (4)).  The  interest 
of  a  surrenderee  of  copyhold  land,  who  has  not  been  admitted, 
would  seem  to  be  within  the  last  provision.  But  an  equitable 
estate  of  a  cestui  que  trust  in  copyholds  is  not  within  the  terms 
of  the  provision,  and  therefore  passes  to  the  personal  repre- 
sentative imder  the  foregoing  enactment  (w). — ^Except  as  last 
mentioned,  the  Act  does  not  state  what  estates  or  interests 
are  included  in  the  term  '  real  estate,'  as  used  therein ;  but 
since  it  provides  for  the  devolution  of  real  estate  '  notwith- 
standing any  testamentary  disposition,'  it  would  seem  that  the 
term  is  intended  to  include  only  such  real  estate  as  is  devisable 
by  will,  and,  therefore,  not  estates  tail  (x).  It  would  seem, 
also,  that  the  term  includes  contingent  as  well  as  vested  in- 
terests ;  but  only  real  estate  to  which  the  deceased  was  bene- 
ficially entitled  (whether  his  interest  therein  was  legal  or  merely 
equitable)  {y),  or  which  passed  by  his  will  in  execution  of  a 
general  power  (z). 

The  will  of  a  testator,  who  has  died  before  the  commence-  Operation  of 
ment  of  the  Act,  operates  upon  real  estate  of  freehold  tenure  ^'P  ^^^u*'*!*^ 

T  •.ii'*^  ,,11-  before  the  Act. 

given  and  passmg  thereby,  as  a  conveyance  to  the  devisee, 
taking  efEect  upon  the  death  of  the  testator  ;  upon  which  event, 
therefore,  and  by  force  of  the  will  alone,  the  devisee's  title  to 
the  land  immediately  accrues  (a).  As  regards  a  devise  of  copy- 
hold or  customary  freehold  land  which  is  excluded,  as  above 
mentioned,  from  the  operation  of  the  Act — ^whether  the  testator 
has  died  before  or  since  the  commencement  of  the  Act — the 
devisee  is  entitled  to  be  admitted  as  tenant,  on  delivering  to 
the  lord  of  the  manor,  or  hra  steward,  a  copy  of  the  will — ^which 
is  to  be  entered  on  the  court  rolls — ^and  on  payment  of  the 
proper  fine  and  fees  (b).  Until  his  admittance,  the  estate  re- 
mains in  the  testator's  customary  heir  (o). 


(v)  J.e.  Part  I.  of  the  Act,  which  deals  with  the  devolution  of  real  estate, 
as  above,  and  its  administration. 

(w)  lie  Somerville  and  Turner's  C(mtract,  1903,  2  Ch.  583,  72  L.  J.  Ch.  727,  89 
L.  T.  405. 

(x)  As  to  the  application  of  the  Act  to  estates  pur  autre  vie,  see  p.  60. 

(y)  As  to  the  devolution  of  real  estate  on  the  personal  representative  of  a 
sole  trustee,  see  p.  153 ;  and  as  to  the  like  devolution  on  death  of  a  sole  mort- 
gagee, see  p.  194. 

{z)  Cf.  s.  2  (2)  (3). 

(a)  6  Cruise,  t.  38,  c.  1,  s.  10. 

(6)  See  Wills  Act,  1837  (c.  26),  s.  4 ;  Copyhold  Act,  1894  (c.  46),  s.  85. 

(c)  2L  V.  Garland,  L.  R.  5  Q.  B.  269,  39  L.  J.  Q.  B.  86,  22  L.  T.  160 ;  OaHand 
V.  Mead,  L.  R.  6  Q.  B.  441,  40  L.  J.  Q.  B.  179,  24  L.  T.  421. 
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Provisions  of 
the  Act  as  to 
adiuinistra- 
tion. 


Office  of 
personal  re- 
presentative. 


Survivorship 
or  renuncia- 
tion. 


Special 
executor. 


It  has  already  been  seen  that  the  personal  estate  (including 
chattels  real)  of  a  deceased  person,  passes,  as  from  his  death, 
to  his  personal  representative,  to  be  applied  by  him,  in  the 
first  place,  in  discharge  of  the  debts  of  the  deceased,  and  his 
funeral  and  testamentary  expenses  ;  also,  that  under  the  Land 
Transfer  Act,  1897,  s.  2  (3),  the  real  estate  of  the  deceased  which 
vests  in  the  personal  representative,  as  thereby  provided,  is 
to  be  administered  in  the  same  manner  as  if  it  were  personal 
estate  (pp.  228,  230).  The  Act,  however,  expressly  preserves  the 
order  in  which,  as  hereafter  explained  (p.376),  real  and  personal 
assets,  respectively,  were  previously  applicable  in  discharge  of 
the  above-mentioned  Uabilities,  as  between  persons  beneficially 
entitled  to  different  parts  of  the  deceased's  estate. 

A  personal  representative  of  a  testator  may  be  either  an 
executor  appointeid  to  the  office  by  the  testator's  will,  or  an 
administrator  of  the  testator's  estate,  appointed  by  the  Court  (d). 
— Two  or  more  persons  may  be  appointed  co-executors ;  and, 
in  such  case,  they  may,  in  general,  act  either  jointly  or  separately 
in  the  administration  of  the  estate — ^the  act  of  any  one  of  them 
being  deemed  the  act  of  all  (e).  The  Land  Transfer  Act,  1897, 
however,  provides  that  it  shall  not  be  lawful  for  some  or  one, 
only,  of  several  joint  personal  representatives,  to  sell  or  transfer 
real  estate  without  the  authority  of  the  Court  (s.  2  (2)). 

On  the  death  of  one  of  several  joint  executors,  the  office 
remains  in  the  survivors  or  survivor ;  and  it  passes  to  the  exe- 
cutor (though  not  to  the  administrator)  of  a  sole,  or  sole  sur- 
viving, executor.  So  also,  if  any  one  of  several  joint  executors 
renounces  the  office  (which  he  may  do,  if  he  has  not  acted  therein) 
it  remains  in  the  others  or  other  (/). 

The  appointment  of  an  executor  may  be  limited,  by  the 
terms  of  the  will,  as  to  time,  place,  or  subject-matter.  And 
where  a  special  executor  is  appointed  with  such  limited  functions, 
the  testator  may  also  appoint  a  general  executor  for  the  re- 
maining purposes  of  his  will  {g).  Where  a  special  executor 
is  appointed,  but  not  specially  for  the  testator's  real  estate 
in  England,  and  the  testator  also  appoints  general  executors 
for  his  personal  estate  generally  (including  chattels  real,  if  any), 
the  testator's  real  estate  vests  in  the  general  executors,  as  his 
personal  representatives  under  the  Land  Transfer  Act,  1897  (A). 
Whether  special  executors  for  the  real  estate  would  be  personal 
representatives  within  the  meaning  of  the  Act,  is  uncertain. 

{d)  Le.  The  Probate  Divorce  and  Admiralty  Division  of  the  High  Court  of 
Justice ;  or  a  County  Court,  in  certain  cases  of  small  estates. 

(e)  2  Wms.  Ezors.  785  et  aeq, 

(/)  1  Wms.  Exors.  225,  233,  821. 

{g)  Ibid.  201. 

(A)  Be  Cohen* i  Executors  and  London  County  CoutteU,  1902,  1  Ch.  187,  71  L.  J. 
Ch.  164,  86  L.  T.  73. 
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If  there  is  no  executor — as  where  none  is  appointed  byAdminiH- 
the  will,  or  the  executorship  is  renounced  by  the  appointed  trator,  where 
executors  or  executoi^the  right  of  adminiatermg  the  estate  ^T  o"*:fiu" 
according  to  the  will  is  granted  to  some  person  by  the  Court. 
Administration  of  the  estate  is  also  granted  by  the  Court  in 
other  cases  of    vacancy  in  the  office    of    legal    personal    re- 
presentative ;    as  on  the  death   of   a   sole   executor,  without 
having  appointed  an  executor ;    or  on  the  death  of  an  admin- 
istrator ;  or  where,  by  reason  of  the  infancy,  absence,  &c.,  of 
the   appointed   executor,   he  is  incapable   of  acting — ^the   ad- 
ministration, in  the  latter  case,  being  limited  to  the  period  of 
the  appointed  executor's  incapacity.    The  rights  and  duties 
of  an  administrator  thus  appomted,  are,  in  general,  the  same 
as  those  of  an  executor  appointed  by  the  will  (%), 

The  office  of  personal  representative  cannot  be  resigned  by  Office  cannot 
an  executor,  who  has  acted  therein  ;  nor  by  a  duly  appointed  ^  resigned,  or 
administrator ;  nor  can  it  be  assigned.    But  under  the  Judicial  '"*^"  ®^^    ' 
Trustee  Act,  1896,  c.  35  (as  to  which,  see  ante,  p.  157),  a  judicial 
trustee  may  be  appointed  to  act  with,  or  as,  or  in  place  of,  an 
executor  or  administrator  (s.  1  (1)  (2))  (j), 

A  will  must  be  proved  in  the  Court,  by  proper  evidence,  by  the  Proof  of  will. 
executor  or  the  duly  appointed  administrator.    This  proof  may  be  in  common 
either  in  common  form — ^that  is,  merely  by  the  oath  of  the  personal  ^o^™- 
representative  as  to  his  beUef  in  the  vaUdity  of  the  will,  together 
with  the  oath  of  one  of  the  witnesses  to  the  will ;  or  by  the  oath 
of  the  personal  representative  alone,  if  it  appear  by  an  attesta- 
tion clause,  appended  to  the  will,  that  all  the  requirements  for 
execution  have  been  comphed  with  (k) — or  in  solenm  form,  in  solemn 
by  the  oaths  of  both  witnesses,  and  any  other  evidence  the  form, 
case  may  require,  after  the  persons  who  would  be  entitled  to 
the  estate  of  the  deceased,  in  case  of  his  intestacy,  have  been 
cited  to  be  present  at  the  proceedings.    Proof  of  a  will  in  solemn 
form  may  be  required  by  a  person  having  an  interest  in  the 
estate,  at  any  time  within  thirty  years,  notwithstanding  its 
previous  proof  in  common  form ;  and  if  it  is  not  then  estabhshed, 
the  previous  probate  will  be  revoked.    But  after  proof  of  a 
will  in  solemn  form,  further  proof  cannot  be  required.    Hence, 
a  will  is  often  proved  in  solemn  form  in  the  first  instance,  for 
the  executor's  greater  security ;   though  even  after  it  has  been 
so  proved,  the  probate  may  be  revoked,  if  fraud  can  be  shown, 
or  a  later  will  is  discovered  (l). 

When  the  will  is  proved,  it  is  deposited  and  kept  in  the  Probate, 
registry  of  the  Court ;    and  a  copy  of  the  will,  under  the  seal 

(t)  See  Wms.  Ezors.  pt.  1,  bk.  5,  oh.  3 ;  2  Bl.  Comm.  505. 
(j)  Be  Ratdiff,  1898,  2  Ch.  352,  67  L.  J.  Ch.  662,  78  L.  T.  834. 
{k)  1  Wms.  Exors.  271-274. 
{I)  2  Wms.  Ezors.  274  et  aeq. 
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Act.  1897. 


of  the  Court,  is  delivered  to  the  executor  or  administrator, 
together  with  a  certificate  of  its  proof,  and  (where  the  personal 
representative  is  an  administrator)  of  the  grant  of  adioinistra^ 
tion.  Such  copy  and  certificate  are  called  the  probate  of 
the  will,  or  (where  an  administrator  is  appointed)  letters  of 
administration  with  the  will  annexed ;  and  they  constitute 
the  proper  evidence  of  the  title  of  the  executor  or  administrator, 
and  of  the  validity  of  the  will. 
Probate  under  Before  the  Land  Transfer  Act,  1897  (c.  65),  the  Court's 
^*?^i  oa-"**^^'  jurisdiction,  with  respect  to  proof  of  wills,  extended  only  to  wills 
by  which  personal  estate  was  disposed  of,  or  executors  appointed. 
A  will  disposing  of  real  estate  only,  and  not  appointing  executors, 
was  not  within  the  Court's  jurisdiction,  inasmuch  as  it  did  not 
affect  personal  estate.  But  the  Act  last  mentioned  enacts  that 
probate  and  letters  of  administration  may  be  granted  in  re- 
spect of  real  estate  only,  although  there  is  no  personal  estate 
(s.  1  (3)) ;  also,  that  aU  enactments  and  rules  of  law  relating 
to  the  effect  of  probate  or  letters  of  administration,  as  respects 
chattels  real,  shall  apply  to  real  estate,  as  far  as  the  same  are 
applicable,  as  if  it  were  a  chattel  real  vesting  in  personal  re- 
presentatives (s.  2  (2)). 

Probate  granted  to  one  of  several  executors  operates  for 
the  benefit  of  the  others  ;  though  it  is  the  practice,  on  grant  of 
probate  to  one  or  some  of  them,  to  reserve  power  of  making 
the  like  grant  to  the  other  or  others. — ^Where  different  executors 
are  appointed  for  different  parts  of  the  estate,  one  probate  is 
sufficient  (U). 

Since  an  executor's  title  is  derived  from  the  will,  and  not 
from  the  probate,  he  may,  before  proving  the  will,  do  most  acts 
of  administration,  including  the  sale  of  chattels  real  (m) ;  though 
a  purchaser  from  him  would  not  be  bound  to  complete  the 
purchase  before  production  of  the  probate,  that  being  the 
proper  evidence  of  the  executor's  title  (n).  The  law  would 
seem  to  be  the  same  under  the  Land  Transfer  Act,  1897,  as 
regards  sale  of  real  estate  by  an  executor  before  probate.  It 
hi^  been  held  that  the  restriction  imposed  by  that  Act  on  a  sale 
of  real  estate  by  some  or  one,  only,  of  several  personal  represen- 
tatives (supra,  p.  370),  prevents  executors,  who  have  proved  a 
will,  from  malang  a  conveyance  of  the  testator's  real  estate 
to  a  purchaser,  without  the  concurrence  of  a  co-executor  who 
has  not  proved  (o). 
Title  of  An  administrator  of  a  testator's  estate  derives  his  title 

administrator. 


Grant  to 
one  of  co- 
executors. 


Acts  before 
probate. 


{U)  1  Wms.  Exors.  321. 

(m)  Ibid.  249-250. 

(n)  Ibid,  251,  252 ;  Brasier  v.  Hudwn,  8  Sim.  67. 

(o)  Paidey  and  L<md(m  and  Provincial  Bank,  1900,  1  Ch.  58,  69  L.  J.  Ch.  6, 
81  L.  T.  507. 
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from  the  grant  of  administration  to  him  by  the  Court.  He 
cannot,  therefore,  make  valid  dispositions  of  the  estate  before 
the  grant,  and  such  a  disposition  is  not,  in  general,  rendered 
valid  by  the  subsequent  grant  to  him  (p).  When  the  grant  is 
made,  the  personal  estate  vests  in  him,  and  his  title  to  it  relates 
back  to  the  death  of  the  testator — at  least,  for  some  purposes, 
including  the  right  to  bring  actions  respecting  leaseholds  of 
the  deceased,  and  the  liability  to  account  for  the  rents  and 
profits  of  leaseholds,  as  from  the  death  (q).  The  rule  would 
seem  to  be  the  same  as  regards  real  estate,  under  the  Land 
Transfer  Act,  1897.  It  is  uncertain  in  whom  the  estate  of  the 
testator  is  vested,  before  the  grant  is  made  (r). 

The  personal  representative's  powers  of  disposing  of  the  Personal  re- 
assets  of  the  deceased — ^including  real  estate,  in  cases  to  which  presentative's 
the  Land   Transfer  Act,    1897,   applies — ^in  order  to  provide  §^^y'j^"^ 
for  the  discharge  of  the  liabilities  of  the  estate,  have  beenaBsets. 
already  stated ;    and  it  has  been  seen  that  a  purchaser  from 
the  personal  representative  is  not  boimd,  or  entitled,  to  inquire 
as  to  the  propriety  of  the  disposition  (p.  229).    It  would  seem, 
however,  that  it  is  the  duty  of  the  personal  representative  of 
a  testator,   as  between  himself  and  the  persons  beneficially 
entitled  to  the  assets  of  the  deceased,  not  to  sell,  contrary  to 
the  testator's  apparent  intention,  assets  specifically  given  by 
the  will,  where  there  are  other  assets  sufficient  to  meet  the 
claims  on  the  estate,  and  earlier  in  order  of  liability  in  the 
marshalling  of  assets  (as  to  which,  see  p.  376)  (s). 

Subject  to  any  such  disposition  by  the  personal  representa-  Vesting  of 
tive  as  above  mentioned,  personal  estate  given  specifically  by  personalty  in 
will  passes  to  the  legatee,  upon  the  mere  assent  of  the  personal  ^^*  ®* 
representative  to  the  gift  (t).    Such  assent  may  be  expressed 
in  any  way,  or  it  may  be  impUed ;  for  no  formality  is  required 
for  the  transfer  of  the  subject-matter  of  the  gfit  from  the 
personal  representative  to  the  legatee,  even  where  it  is  an  estate 
for   years   (u).    The   personal   representative's   assent   to   the 
legacy  may  be  enforced  by  action,  if  it  is  unreasonably  refused  (ww); 

(p)  1  Wms.  Exors.  342,  343. 

(q)  1  Wms.  Exors.  563,  564 ;  R  v.  H&rdey,  8  East,  406,  410. 

(r)  That,  in  case  of  intestacy,  the  personal  estate  vests  in  the  judge  of  the 
Court  until  the  grant,  and  as  to  the  vesting  of  the  real  estate,  in  such  case, 
see  p.  396. 

(«)  See,  on  this  pointy  Clarke  v.  Ormonde^  Jac.  108 ;  2  Wms.  Exors.  1303 ;  1 
Roper  on  Legacies,  816. 

{t)  2  Wms.  Exors.  1231.  That  the  assent  of  one  of  several  executors  is 
sufficient  for  this  purpose,  see  1  Wms.  Exors.  819. 

(w)  See  2  Wms.  Exors.  1228,  1229 ;  Stevenson  v.  Mayor  of  Liverpod^  L.  R.  10 
Q.  B.  81,  44  L.  J.  Q.  B.  34,  31  L.  T.  673;  Re  Cxdverhouie,  1896,  2  Ch.  251,  65 
L.  J.  Ch.  484,  74  L.  T.  347. 

(mu)  2  Wms.  Exors,  1227-1230. 
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but  a  personal  representative  cannot  be  compelled  to  transfer 
leaseholds  to  a  legatee  thereof,  where  the  estate  of  the  deceased 
continues  liable  for  the  obligations  of  the  lease,  unless  he  does 
so  under  the  order  of  the  Court,  which  indemnifies  him,  or 
unless  he  is  otherwise  sufficiently  indemnified  against  liability 
for  such  obligations  (v). — ^A  general,  or  residuary,  legacy  does 
not  vest  in  the  legatee  by  the  mere  assent  of  the  personal  re- 
presentative ;  nor  can  it  be  recovered  from  him  by  action  at 
common  law ;  the  legatee's  remedy  being  in  equity  only,  by 
proceedings  for  the  administration  of  the  estate  (w). 
Vesting  of  With  respect  to  real  estate  which  passes  to  the  personal 

realty  in  representatives  under  the  Land  Transfer  Act,  1897  (c.  65), 
L.  T.  Act,  that  Act  enacts  that,  subject  to  the  powers,  rights,  duties  and 
1897.  liabilities  of  the  personal  representatives  imder  the  Act,  they 

shall  hold  the  real  estate  as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto  ;  and  that  those  persons  shall  have 
the  same  power  of  requiring  a  transfer  of  real  estate,  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring  a 
transfer  of  the  same  (s.  2  (1)).  It  also  enacts  that,  at  any  time 
after  the  death  of  the  owner  of  any  land,  his  personal  representa- 
tives may  assent  to  any  devise  contained  in  his  will,  or  may 
convey  the  land  to  any  person  entitled  thereto  as  heir,  devisee, 
or  otherwise  (s.  3  (1)).  It  further  enacts  that,  at  any  time  after 
the  expiration  of  one  year  from  the  death  of  the  owner  of  any 
land,  if  his  personal  representatives  have  failed,  on  the  request 
of  the  person  entitled  to  the  land,  to  convey  the  land  to  that 
person,  the  Court  may,  if  it  thinks  fit,  on  the  application  of 
that  person,  and  after  notice  to  the  personal  representatives, 
order  that  the  conveyance  be  made  (s.  3  (2))  (w). — ^Under  these 
provisions,  the  personal  representative  is  entitled  to  assent  to 
the  devise,  in  preference  to  executing  a  conveyance  to  the 
devisee  {unv). 
Income,  or  The  incomc  and  profits  of  personal  estate,  specifically  given 

profit8*'of  ^y  ^'^J  ^^  applicable  by  the  personal  representative,  before 
penonalty  or  the  legacy  has  vested  in  the  legatee,  as  assets  of  the  deceased, 
realty  given     in  discharge  of  the  liabilities  of  his  estate,  in  due  course  of  ad- 

by  will. 

(r)  Bennett  v.  Lytton,  2  J.  &  H.  155 ;  Dea/n  v.  Alien,  24  Beav.  413 ;  SimmondA 
V.  BolUmdy  3  Mer.  647 ;  HioHing  v.  Bwfer,  3  Mac.  k  G.  635 ;  c/.  Re.  Nixon,  1904, 

1  Ch.  638 

(w)  Deek$  v.  Strutt,  5  T.  R.  690 ;  A*  Rawe,  58  L.  J.  Ch.  703,  61  L.  T.  581 ; 

2  Wms.  Ezors.,  1828. 

(w)  By  8.  4  (1)  the  personal  representative  may  appropriate  any  part  of  the 
resldnary  estate  in  satisfaction  of  a  legacy  or  share  of  residue,  nnder  certain 
conditions ;  and  for  that  purpose  he  may  value  the  property,  according  to 
provisions  to  be  prescribed  by  rules  of  court ;  but  no  rules  for  this  purpose 
have  been  made.  As  to  an  executor's  power  to  make  such  appropriation 
independently  of  this  enactment,  see  Re  Lepine,  1892,  1  Ch.  210;  61  L.  J.  Ch. 
153,  66  L.  T.  360;  Brickdale  k  Sheldon,  L.  T.  Acts,  274-277. 

(irw)  Re  Pix,  W.  N.  1901,  165. 
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ministration  (x) ;  and  so,  also,  it  would  seem,  are  the  rents 
and  profits  of  real  estate  which  passes  to  the  personal  represen- 
tative under  the  Land  Transfer  Act,  1897.  But  as  between 
the  persons  beneficially  entitled  to  the  assets  of  the  deceased, 
a  legatee  of  personalty  so  given,  or  a  devisee  of  real  estate, 
is  entitled  to  the  income,  or  rents  and  profits,  as  from  the  death 
of  the  testator,  when  the  gift  is  not  of  a  future  estate  or  inte- 
rest (xx). 

(iv.)   Different   Classes   of  Testamentary  Gifts. — Mar- Devises  and 
shallingr. — Election. — ^A  devise  or  bequest  is  called  specific  bequest*, 
when  the  subject  of  the  gift  is  a  certain  thing  belonging  to  g^ef^i  *""* 
the  testator,  and  is  described  accordingly  in  the  will ;  as,  the 
testator's  land  'situate  at,'  &c.,  or  his  shares  in  a  particular 
company.    A  bequest  in  general  terms,  that  is,  not  specifying 
any  particular  thing  included  in  the  testator's  estate,  is  called 
a  general  legacy  or  bequest.    A  legacy  of  money  to  be  paid 
out  of  a  specified  property  of  the  testator,  eg,,  his  real  estate,  is 
called  a  demonstrative  legacy  (y).  A  gift  of  proceeds,  or  of  a  share 
of  proceeds,  to  arise  from  sale  of  land  directed  by  the  will  to 
be  sold  is  a  specific  legacy  (z) ;   but  a  mere  charge  of  a  money 
legacy  on  land  of  the  testator  as  a  security  for  its  payment 
does  not  render  the  legacy  specific  (a). 

A  devise  or  bequest  of  all  the  real  or  personal  estate  of  the  Residuary 
testator,  not  otherwise  disposed  of  by  the  will,  is  called  a^"*?*^ 
residuary  devise  or  bequest.  Such  a  devise,  also,  may  be  made  ^"®'*  * 
of  the  testator's  freeholds  or  copyholds  alone  (6). — ^Under  the 
law  prior  to  the  Wills  Act,  1837,  a  residuary  devise,  so  far  as 
it  appUed  to  freeholds,  included  only  that  which  constituted 
the  residue  of  the  testator's  freeholds  at  the  date  of  his  will. 
For,  as  has  been  seen,  the  operation  of  a  will,  with  respect  to 
real  estate  of  freehold  tenure,  was  confined  to  that  which  the 
testator  had  at  the  date  of  the  will  (p.  866) ;  and,  as  to  such 
estate,  the  will  was  regarded  as  a  present  conveyance,  coming 
into  operation  on  the  testator's  death.  As  to  freeholds  acquired 
by  the  testator  after  the  making  of  the  will,  or  freeholds  com- 
prised in  the  will,  the  devise  of  which  had  failed  or  was  void, 
the  testator  necessarily  died  intestate ;  unless  he  made  a  sub- 
sequent will  or  codicil,  disposing  of  such  freeholds  (o).    These 

(z)  2  Wms.  Ezors.  1520,  1521. 

{xx)    Olive  V.  Clive,  'Kja^j,  600 ;  Theobald  on  Wills,  158. 

(y)  2  Wms.  Exors.  1019 ;  Re  Nottage,  1895,  2  Ch.  657.     For  distinctions 
between  these  different  legacies,  in  the  marshalling  of  assets,  see  p.  377. 

(z)  Page  v.  Leapingvxll,   18  Ves.  463. 

(a)   Willox  V.  Rhodes,  2  Russ.  452. 

(6)  Re  Mas(m,  1901,  1  Ch.  619,  70  L.  J.  Ch.  343,  84  L.  T.  175. 

(c)  2  BL  Comm.  378,  379. 
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rules,  however,  did  not  apply  to  copyholds  or  personalty — a 
residuary  gift  of  which  might  comprise  any  estate  acquired  after 
the  date  of  the  will,  as  well  as  any  testamentary  gifts  that  were 
void,  or  had  failed  (d):  And  as  to  wills  made  on  or  after  the 
1st  January,  1838,  this  is  also  the  rule  with  respect  to  freeholds 
included  in  a  residuary  devise.  For,  under  the  Wills  Act,  1837, 
as  has  been  seen,  a  will  may  take  effect,  as  to  both  real  and 
personal  estate,  as  from  the  death  of  the  testator,  and  may 
comprise  real  or  personal  estate  to  which  the  testator  becomes 
entitled  after  the  execution  of  the  will  (p.  365).  Moreover,  the 
Act  expressly  provides  that,  unless  a  contrary  intention  appears 
by  the  will,  reial  estate  comprised  in  any  devise  therein,  which 
shall  fail  or  be  void,  shall  be  included  in  the  residuary  devise, 
if  any,  contained  in  the  will  (s.  25)  (e).  Where  an  appointment, 
made  by  will  in  exercise  of  a  general  power,  has  failed  by  the 
death  of  the  appointee  in  the  testator's  lifetime,  the  appointed 
property  will  form  part  of  the  testator's  estate,  and  will  there- 
fore pass  imder  a  residuary  devise  or  bequest  in  his  wiU,  if  it 
appears  that  the  testator,  in  appointing  the  property,  intended 
to  make  it  his  own  for  all  the  purposes  of  his  will  (ee). 
Devolution  of  As  to  any  real  estate  which  is  not  the  subject  of  a  residuary 
estate  where  dcvisc,  or  is  not  included  in  such  a  devise,  and  which  is  not 
"ift^^"^"*'^  specifically  devised,  the  testator  dies  intestate.  Formerly,  if 
^*  "  a  will  contained  no  residuary  bequest  of  personal  estate,  the 

executor,  if  any,  appointed  by  the  will,  was  entitled  to  the 
residue  for  his  own  benefit,  unless  a  contrary  intention  ap- 
peared from  the  will  (/).  This  rule  was  altered,  however,  by 
the  Executors  Act,  1830  (c.  40),  under  which,  unless  it  appears 
by  the  will,  or  a  codicil  thereto,  that  the  executor  was  intended 
to  take  the  undisposed  of  residue  for  his  own  benefit,  he  holds 
it  in  trust  for  the  successors  of  the  deceased  under  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates ;  but 
the  right  of  the  executor,  as  before  the  Act,  is  preserved  by 
the  Act,  in  case  of  there  being  no  such  successor  of  the  de- 
ceased. (^). 
Marshalling  Marshalling, — ^As  between  the  different  persons  who  may 

of  assets  as  have  interests  in  the  estate  of  a  deceased  person,  either  as  devisees 
^rt^^**  -  ^^  legatees  under  his  will,  or  as  successors  under  his  intestacy, 
titled  to^esute  ^  assets  are  appUcable  in  a  certain  order,  in  discharge  of  Ins 

of  deceased.      

{d)  2  BL  Comm.  378,  379. 

{e)  As  to  fail  are  of  a  gift  of  a  share  of  residue,  see  p.  386. 

(ee)  Coxen  v.  RovJUtmd,  1894,  1  Ch.  at  p.  412,  63  L.  J.  Ch.  179,  70  L.  T.  89 ; 
see  amUy  p.  228. 

(/)  2  Wms.  Exors.  1342. 

(g)  As  to  evidence  of  the  testator's  intention,  see  WUliams  t.  Arklcy  L.  R.  7 
H.  L.  606,  45  L.  J.  Ch.  690,  33  L.  T.  187 ;  Re  Bacon't  Will,  31  Ch.  D.  460,  65 
L.  J.  Ch.  368,  54  L.  T.  150.  That  the  Statutes  of  Limitations  apply  to  the 
executor's  trusteeship  under  this  Act,  see  Re  Lctcyy  1899,  2  Ch.  149,  68  L.  J. 
Ch.  488,  80  L.  T.  706.    As  to  the  Statutes  of  Distribution,  see  p.  402. 
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debts  (h).  Gonseqnently,  if  certain  assets  of  the  deceased 
have  been  applied  for  this  purpose,  while  other  assets,  earlier 
in  the  order  of  Uability,  have  not  been  so  applied,  any  person 
having  a  beneficial  interest  in  the  assets  that  have  been  so 
applied  will  be  entitled  to  have  the  various  assets  of  the  de- 
ceased marshalled ;  that  is,  to  have  refunded  to  him,  out  of 
the  assets  which  stood  earher  in  the  order  of  liability,  the 
amount  that  has  been  taken  out  of  the  assets  in  which  he  had 
such  interest,  or  a  part  of  that  amount  sufficient  for  the  satis- 
faction of  his  claim.  Thel  deceased  may,  of  course,  by  his  will, 
direct  that  a  specified  part  of  his  estate  shall  be  appUcable  in 
satisfaction  of  his  debts,  in  exoneration  of  any  other  part  (i). 
But,  subject  to  any  such  direction,  the  assets  are  applied  (in 
accordance  with  the  presumed  intention  of  the  deceased)  as 
follows  : — ^Debts  secured  by  mortgage  of,  or  charge  or  lien  upon, 
any  lands  or  hereditaments  of  the  deceased,  are  now  payable, 
as  has  been  seen,  out  of  such  lands  or  hereditaments,  in  exonera- 
tion of  his  other  estate  (pp.  187,  212).  In  discharge  of  debts  not 
so  secured,  the  assets  are  apphcable  in  the  following  order : 
1st,  the  residuary  personal  estate,  i.6.,  the  general  personal 
estate,  other  than  that  required  for  discharge  of  the  legacies 
bequeathed  by  the  deceased ;  2ndly,  real  estate  devised  by 
the  deceased  expressly  on  trust  for  payment  of  his  debts ; 
unless  he  has  directed  that  it  be  sold,  and  the  proceeds  of  sale 
and  his  personal  estate  appUed  as  a  mixed  fund  in  payment 
of  his  debts ;  in  which  case,  the  real  and  personal  estate  con- 
tribute, in  proportion  to  their  relative  amounts,  to  the  pay- 
ment of  the  debts  (ii) ;  3rdly,  real  estate  not  passing  by  the 
will  of  the  deceased,  and  therefore  descending  to  the  heir-at- 
law  (j) ;  4thly,  real  estate  given  by  the  will  of  the  deceased, 
but  charged  thereby  with  the  payment  of  his  debts  (including 
any  land  so  charg^,  which  passes  to  the  heir-at-law  through 
failure  of  a  gift  by  the  will)  {k) ;  5thly,  general  legacies  (l) ; 
6thly,  specific  or  residuary  devises  of  real  estate,  not  charged 
with  pajmient  of  debts,  and  specific  or  demonstrative  legacies 
— ^all  of  which  are  applicable  ratably  (m) ;  7thly,  real  or  per- 

(A)  That  this  order  is  preserved  by  the  Land  Transfer  Act,  1897,  in  cases 
to  which  Part  I.  of  that  Act  applies,  see  p.  370. 

(t)  See  hereon,  2  Wms.  Exors.  1576,  2  Jarman,  Wills;  1461. 

(ii)  2  Wms  Exors.  1583;  2  Jarman,  Wills,  1435. 

ij)  As  to  the  effect  of  a  devise  by  will  to  the  heir-at-law,  see  p.  899. 

{k)  Peacock  v.  Peacock,  34  L.  J.  Ch.  315 ;  2  Jarman,  Wills,  1433,  1434. 

(l)  Re  Stokes,  67  L.  T.  (N.  S.)  223 ;  Re  Salt,  1896,  2  Ch.  203,  64  L.  J.  Ch.  494 ; 
also  Re  Roberts,  1902,  2  Ch.  834,  72  L.  J.  Ch.  38,  87  L.  T.  623,  where  Re  Bate, 
43  Ch.  D.  600,  to  the  contrary,  was  held  to  be  overruled. 

(m)  Ifenaman  v.  Fryer,  L.  R.  3  Ch.  App.  420,  17  L.  T.  394,  16  W.  R.  162 ; 
Lancefield  v.  Iggvlden,  L.  R.  10  Ch.  App.  136,  44  L.  J.  Ch.  203,  31  L.  T.  813 ; 
establishing  that  a  residuary  devise  is  to  be  deemed  Hpecific  as  regards 
liability  for  payment  of  debts ;  Re  Maddock,  1902,  2  Ch.  220,  71  L.  J.  Ch.  567, 
86  L.  T.  644. 
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sonal  estate  over  which  the  deceased  had  a  general  power  of 
appointment,  which  he  has  exercised  by  voluntary  deed,  or 
by  his  will  (n). 

The  personal  estate  is  the  primary  fund  for  payment  of 
general  legacies,  although  the  testator  has  charged  his  real  estate 
also  with  their  payment ;  unless  he  has  directed  payment  of 
the  legacies  out  of  a  mixed  fund  of  his  personal  estate  and  the 
proceeds  of  sale  of  real  estate  directed  by  the  will  to  be  sold — 
in  which  case,  the  legacies  are  payable  out  of  these  two  parts  of 
the  property,  ratably  (o).  Where  the  fund  out  of  which  the 
legacies  are  primarily  payable  is  insufficient  for  payment  of 
all  the  legacies  in  fuU,  legatees  whose  legacies  are  not  charged 
upon  the  testator's  real  estate  (other  than  real  estate  directed 
to  be  sold  for  payment  of  legacies)  are  nevertheless  entitled 
to  payment  out  of  that  real  estate,  to  the  extent  to  which  the 
primary  fund  for  payment  of  the  legacies  has  been  appUed 
in  the  pajmient  of  those  charged  on  the  real  estate  {p). — ^It 
may  be  observed  that  a  gift  by  will  of  the  residue  of  the 
testator's  real  and  personal  estate,  after  bequests  of  pecuniary 
legacies,  operates  as  a  charge  of  the  legacies  on  the  real 
estate  (q). 

Election. — ^Where,  in  a  will,  the  testator  makes  a  disposi- 
tion of  property  which  belongs  to  another  person,  and  also 
gives  property  of  his  own  to  that  person,  the  latter  is  bound, 
in  equity,  to  elect  whether  he  will  surrender  his  own  property 
to  the  person  to  whom  it  has  been  given  by  the  will,  or  keep 
his  own  property,  and  surrender  to  the  person  to  whom  his 
own  property  is  expressed  in  the  will  to  be  given  so  much  of 
the  testator's  property  given  him  by  the  will  as  is  equivalent 
in  value  to  his  own  property ;  in  accordance  with  a  principle 
of  equity,  that  a  person  who  takes  a  benefit  under  an  instru- 
ment must  renounce  any  right  of  his  own  which  is  inconsistent 
with  the  provisions  of  the  instrument,  so  far  as  may  be  neces- 
sary to  give  effect  to  those  provisions.  This  election  must  be 
made  whether  the  testator,  in  making  his  will,  was  aware  or 
ignorant  of  the  fact  that  he  was  di^sing  of  another's  pro- 
perty (r). — The  principle  of  election  applies  where  an  appoint- 


(n)  2  Wms.  Exors.  1550-1552;  ffolmet  v.  CogktU,  12Ves.  206;  Fleming  y. 
Buc/uman,  3  D.  M.  &  G,  976 ;  Re  Lawley,  1902,  2  Gh.  799,  71  L.  J.  Ch.  895,  87 
L.  T.  536 ;  and  see  antCy  p.  228 ;  cf.  WiUiamt  v,  WUliavis,  Be  HarOeyy  1900,  1 
Ch.  152,  155,  69  L.  J.  Ch.  77,  81  L.  T.  804,  as  to  where  the  power  is  exercised 
by  a  general  devise  or  bequest. 

(o)  1  Roper  on  Legacies,  671. 

(p)  ffanby  y.  Roberta,  Amb.  127 ;  Scales  v.  CoUina,  9  Hare,  656. 

{q)  OreviUe  v.  Brovme,  7  H.  L.  C.  689. 

(r)  Strea^eld  v.  StreaHMd,  Gas.  t.  Talbot,  176,  1  L.  G.  Bq.  416 ;  1  Jarman, 
WUls,  415. 
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ment  is  expressed  to  be  made  by  will,  under  a  special  power, 
to  one  who  is  not  an  object  of  the  power,  and  the  testator 
gives  property  of  his  own  to  a  person  entitled,  in  default  of 
appointment,  to  the  property  expressed  to  be  appointed.  In 
such  case,  the  latter  must  elect  between  his  right  to  the  im- 
properly appointed  property  and  the  gift  to  him  of  the  testator's 
own  property  (s) ;  unless  the  appointment  would  have  been 
invalid  under  the  rule  against  perpetuities,  or  on  some  other 
ground,  had  the  appointee  been,  in  fact,  a  proper  object  of  the 
power  (t).  But  if,  under  a  special  power,  the  testator  appoints 
to  A. — ^who  is  an  object  of  the  power,  and  is  also  entitled  to 
any  part  of  the  .property  which  may  remain  unappointed— 
and  the  testator  also  appoints  part  of  the  property  to  B.,  who 
is  not  an  object  of  the  power,  but  makes  no  gift  of  property 
of  his  own  to  A.,  A.  is  not  bound  to  elect  between  the  part 
appointed  to  him  and  the  part  he  is  entitled  to  in  default  of 
appointment,  but  may  claim  both ;  because  the  appointment 
to  him  is  not  a  gift  of  the  testator's  own  property  (u), 

(v.)   Construction,  or    Interpretation,  of  Wills.  —  This  Divipion  «£ 
subject  may  be  considered  with  reference  to — (a)  general  rules  subject. 
of  construction ;    (/3)  operative  words  of  gift,  and  gifts  by  im- 
plication  :   (7)  words  of  description  of  testamentary  gifts  ;   and 
(S)  words  of  limitation. 

(a)  General  Rides  of  Construction, — ^Wills  are  subject  to  General  rules. 
some  of  the  general  rules  of  construction  applicable  to  deeds  (v). 
Thus,  the  testator's  intention  is,  if  possible,  to  be  effectuated. 
And  this  intention  is  to  be  gathered  from  the  words  of  the  will 
itself ;  though,  as  in  the  interpretation  of  deeds,  extrinsic  evi- 
dence may  be  admitted  of  facts  respecting  persons  or  things  to 
which  the  instrument  refers,  including  evidence  as  to  latent 
ambiguities  (i^;).  Again,  the  words  of  a  will  are  to  be  taken 
in  their  ordinary  and  grammatical  sense,  unless  a  clear  intention 
to  use  them  in  another  sense  is  apparent  (x).  Hence,  technical 
words  and  expressions  are,  in  general,  construed  in  their  ordi- 
nary technical  senses   (y).    But  the  use  of  technical  terms, 

(a)  Farwell,  Pow.  377 ;  Sug.  Pow.  578. 

[t)  Farwell,  Pow.  382,  383 ;  Wollastan  v.  King,  L.  R.  8  Eq.  175,  38  L.  J.  Ch. 
392,  20  L.  T.  1003 ;  Re  Warren,  26  Ch.  D.  208,  63  L.  J.  Ch.  1016,  50  L.  T.  454 ; 
Jie  Bradshaw,  1902,  1  Ch.  436,  71  L.  J.  Ch.  230,  86  L.  T.  253. 

(u)  Farwell,  Pow.  380,  384 ;  WoUasUm  v.  King,  tup. 

(v)  As  to  which,  see  p.  326. 

(ti;)  See  Doe  d.  Hiacocks  v.  Jliaoocka,  5  M.  &  W.  363 ;  S.C.,  and  notes  thereto. 
L.  C.  R.  P.  489. 

(as)  Orey  v.  Pearson,  6  H.  L.  Cas.  61 ;  AbboU  v.  Middieton,  7  H.  L.  Cas.  68, 
114 ;  Modes  v.  Modes,  7  App.  Cas.  192,  61  L.  J.  P.  C.  53,  46  L.  T.  463. 

(y)  See  Hawkins,  Wills,  4 ;  Leach  v.  /ay,  9  Ch.  D.  42,  47  L.  J.  Ch.  876,  Si) 
L.  T.  242. 
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which,  as  has  been  seen,  is  necessary,  in  some  instances,  in  the 
Umitation  of  estates  by  deed,  is  never  essential  for  this  purpose 
in  wills ;  for,  in  a  will,  informal  expressions  take  effect  accord- 
ing to  the  testator's  presumed  intention.  The  application  of 
the  last  rule  to  wills  in  which  the  intention  has  been  imper- 
fectly expressed  has,  however,  given  rise  to  a  considerable 
body  of  rules  for  the  interpretation  of  various  words  and 
phrases  in  wills ;  and  these  rules  modify,  to  a  large  extent, 
the  general  rule  respecting  the  observance  of  the  testator's 
intention  {z). 
Uses  declared  As  already  stated,  the  Statute  of  Uses  does  not,  in  strict- 
by  will.  neaa^  ftpp'y  to  uses  declared  by  will  (p.  124).     But  since,  as 

above  mentioned,  a  will  takes  effect  according  to  the  testator's 
intention,  as  far  as  possible,  limitations  to  uses  in  wills  are 
construed,  as  regards  the  vesting  of  the  legal  estate,  and  the 
effect  of  a  declaration  of  a  use  upon  a  use,  in  the  same  way 
as  similar  limitations  in  deeds,  where  they  are  apparently  in- 
tended to  have  such  effect  (a).  On  the  other  hand,  in  a  will 
the  legal  estate  in  freeholds  may  pass  by  direct  gift  to  the 
donee,  without  any  declaration  of  use  in  his  favour;  and  a 
trust  of  freeholds  may,  therefore,  be  created  by  direct  devise 
to  the  trustee,  upon  the  trusts  intended,  without  a  limitation 
of  a  use  upon  a  use  (6). 

Operative  {/5)   Operative   Words   of   Gift,    Gifts   by   Implication. — The 

words.  operative  words  usually  employed  in  wills  are  '  give,'  or  '  devise,' 

in  gifts  of  real  estate ;    and    give,'  or  '  bequeath,'  in  gifts  of 
personal  estate  ;  but  other  words  of  gift  may  be  used  (c). 
Effect  of  Under  the  law  prior  to  the  Wills  Act,  1837,  a  general  devise 

general  devise  ^^  bcqucst  of  the  tcstator's  real  or  personal  estate  would  not 

or  bequest  on    ,    ,        ^-,     .  .    .  .    i        i  •         •  •  *• 

general  power,  take  effect  as  an  appomtment  by  hmi,  m  exercise  of  a  power 
vested  in  him  of  appointing  real  or  personal  estate  by  will ; 
unless  it  otherwise  appeared  by  the  will  that  the  testator 
intended  the  devise  or  bequest  to  operate  as  an  exercise  of 
the  power  {d).  And  this  is  still  the  rule  with  respect  to  a 
special  or  particular  power   (e).    But  as  to  general   powers, 

(z)  For  a  snmmary  of  the  general  rales  of  construction  of  wills,  see  Jarman, 
Wills,  ch.  51. 

(a)  1  Sand.,  Uses,  250 ;  Burton,  §  281 ;  Baher  v.  White,  L.  R.  20  Eq.  166,  44 
L.  J.  Ch.  651,  33  L.  T.  347. 

(6)  Burton,  §  282;  iZf  Brooke,  1894,  I'Ch.  43,  63  L.  J.  Ch.  159,  70  L.  T.  71, 
arite,  p.  152,  and  cases  there  cited,  note  (d), 

(c)  6  Cruise,  t.  38,  ch.  10,  s.  2. 

id)  1  Jarman,  Wills,  629,  630. 

{e)  aovet  V.  Awdry,  12  Beav.  604 ;  WUdbore  v.  Gregory,  L.  R.  12  Eq.  482,  41 
L.  J.  Ch.  129,  19  W.  R.  967 ;  Re  MUU;  34  Ch.  D.  186,  66  L.  J.  Ch.  118,  55  L.  T. 
665 ;  Jie  JIuddleaton,  1894,  3  Ch.  595,  564  L.  J.  Ch.  157,  43  W.  R.  139.  As  to 
what  is  a  sufficient  indication  of  an  intention  to  exercise  a  special  power,  see 
Amea  v.  Cadoffan,  12  Ch.  D.  868,  48  L.  J.  Ch.  762,  41  L.  T.  211 ;  Von  Broekdorf 
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the  Wills  Act,  1837,  enacts,  in  effect,  tliat  in  a  will  made  on 
or  after  the  Ist  of  January  1838,  a  general  devise  of  the  tes- 
tator's real  estate,  or  of  his  real  estate  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner — or  a  bequest  of  his  personal 
estate,  or  of  personal  property  described  in  a  general  manner 
— shall  be  construed  to  include  any  real  or  personal  estate 
(as  the  case  may  be)  to  which  such  description  shall  extend, 
which  the  testator  may  have  power  to  appoint  in  any  maimer 
he  may  think  proper ;  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  shall  appear  by  the 
will  (c.  26,  s.  27).  Under  this  enactment,  a  residuary  devise 
or  bequest  may  operate  as  an  execution  of  a  general  power 
of  appointment  created  after  the  date  of  the  will  (p.  366)  (/). 

In  some  instances,  gifts  by  will  of  estates  and  interests  are  Gifts  by 
implied,  by  reason  of  other  dispositions  contained  in  the  will  (a),  «npii<»t'"n- 
where  the  impucation  thus  ansmg  is  a  necessary  one,  and  not 
merely  possible  or  probable  (h).  Thus,  if  an  owner  in  fee  simple 
of  land  devises  it  to  his  (the  testator's)  heir-at-law,  after  the 
death  of  A.,  and  the  will  contains  no  residuary  devise,  A.  takes 
a  life  estate  by  implication ;  because  the  testator  evidently 
intended  that  his  heir-at-law  should  not  have  the  land  till  after 
A.'s  death  ;  and  to  give  effect  to  that  intention,  A.  must  be 
heM  to  take  an  estate  for  his  life  (i).  And  the  result  would 
be  similar  in  the  case  of  a  bequest  of  chattels  real,  or  other 
personalty,  exclusively  to  all  of  the  testator's  next  of  kin,  after 
the  death  of  A. — ^the  will  containing  no  residuary  bequest  (/). 
But  if,  in  the  first  case,  the  devisee  were  not  the  testator's  heir- 
at-law,  or  the  will  contained  a  residuary  devise ;  or  if,  in  the 
second  case,  the  legatees  were  not  the  testator's  next  of  kin 
or  all  of  them,  or  the  will  contained  a  residuary  bequest — an 
estate  for  life  would  not  be  impUed  in  A.'s  favour ;  for,  during 
his  Ufe,  the  subject  of  the  gift  would  vest  in  the  heir-at-law 

V.  Malcolm,  30  Ch.  D.  172,  65  L.  J.  Ch.  121,  63  L.  T.  263  ;  Re  Wait,  30  Ch.  D. 
617,  54  L.  J.  Ch.  1172,  53  L.  T.  336 ;  Re  Esther  WUliams,  42  Ch.  D.  93,  58  L.  J. 
Ch.  451,  61  L.  T.  58 ;  ife  MUner,  1899,  1  Ch.  563,  68  L.  J.  Ch.  255,  80  L.  T.  151 ; 
Re  Mayhew,  1901,  1  Ch.  677,  70  L.  J.  Ch.  428,  84  L.  T.  761 ;  72c  Marten,  1902, 
1  Ch.  314,  71  L.  J.  Ch.  203,  85  L.  T.  704. 

(/)  1  Jarman,  Wills,  301 ;  Boyes  v.  Cook,  14  Ch.  D.  53,  49  L.  J.  Ch.  .350,  42 
L.  T.  556 ;  Airey  v.  B&wer,  12  App.  Cas.  263,  56  L.  J.  Ch.  742,  56  L.  T.  409. 

{g)  As  to  gifts  by  implication  generally,  see  Gardner  v.  Sheldon  (Vaughan, 
259),  and  notes  thereto,  L.  C.  R.  P.  388 ;  Jarman,  Wills,  ch.  17. 

(A)  'Necessary  implication  means,  not  natural  necessity,  but  so  strong  a 
probability  of  intention,  that  an  intention  contrary  to  that  which  is  imputed 
to  the  testator  cannot  be  supposed ' :  per  Lord  Eldon,  1  Ves.  8c  B.  466. 

(i)  Vaughan,  gupra, 

(j)  Roe  d.  Bendale  v.  Summerset,  5  Burr.  2608 ;  Ralph  v.  Carrick,  11  Ch.  D. 
873,  48  L.  J.  Ch.  801,  40  L.  T.  505;  In  Re  Smith's  Trusts,  L.  R.  1  Eq.  79; 
Humphreys  v  Humphreys,  L.  R.  4  Bq.  575,  15  L.  T.  557 ;  Re  Springfield,  1894, 
3  Ch.  603,  64  L.  J.  Ch.  201. 
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or  residuary  devisee,  in  the  first  case,  and  in  the  next  of  kin 
or  some  of  them,  or  in  the  residuary  legatee,  in  the  second 
case  (k). 
Further  Again,  if  a  devise  or  bequest  be  made  to  a  person  till  he 

inatence.  attains  a  Certain  age,  and  if  he  die  under  that  age,  then  to 
another  person,  he  will,  in  general,  take,  by  impUcation,  an 
estate  in  fee  simple  in  realty,  or  an  absolute  interest  in  per- 
sonalty, subject  to  the  gift  over  in  case  of  his  death  before 
attaining  the  required  age  (I). 
Devise  with  Under  the  law  prior  to  the  Wills  Act,  1837,.  where  land  was 

gift  over  on     dcviscd  to  a  pcrson,  and  if  he  should  die  without  issue  (or 
Imuc*  ^Before  ^*l^o^*  children)  then  to  another  person,  the  devisee  would, 
Wills  Act.       in  general,  take  an  estate  tail  by  implication — ^the  words  *die 
without  issue,'  8cc.,  being  construed  to  mean  failure  of  issue 
at  death,  or  at  any  time  afterwards ;    and  the  gift  over  was 
construed  as  a  remainder  expectant  on  the  estate  tail  (m).    A 
similar  construction  of  a  bequest  of  personal  estate,  with  a 
gift  over  in  case  of  the  death  of  the  legatee  without  leaving 
issue,  &c.,  gave  the  legatee  the  absolute  ownership ;    for,  as 
the  gift  over  on  failure  of  issue  was  not  defeasible  (as  a  re- 
mainder expectant  on  an  estate  tail  is),  it  was  void  by  the 
rule  against  perpetuities  (n).    This  rule  of  construction,  which 
tended,  in  general,  to  defeat  the  testator's  intention,  was  altered 
by  the  Wills  Act,  1837,  with  respect  to  wills  made  on  or  after 
Since  Wills     the  Ist  JanuaTv,  1838.    Under  that  Act,  the  words  '  die  with- 
^^^  out  issue,'  or    die  without  leaving  issue,'  or  *have  no  issue,' 

or  other  words  importing  either  a  want  or  failure  of  issue  of 
any  person  in  his  lifetime  or  at  his  death,  or  an  indefinite  failure 
of  his  issue,  are  to  be  construed  to  mean  a  want  or  failure  of 
issue  in  the  lifetime  or  at  the  death  of  such  person,  and  not 
an  indefinite  failure  of  his  issue ;  unless  a  contrary  intention 
appears,  by  reason  of  such  person  having  a  prior  estate  tail, 
or  of  a  preceding  gift  being,  without  any  implication  arising 
from  such  words,  a  limitation  of  an  estate  tail  to  such  person 
or  issue,  or  otherwise  (c.  26,  s.  29).  The  effect  of  this  enact- 
ment is,  that  if  real  estate  be  devised  to  a  person,  with  a  limita- 
tion over  in  case  of  his  death  without  issue,  or  without  having 
or  leaving  issue,  he  will  not,  as  formerly,  take  an  estate  tail 
with  remainder  over,  but  will  take  an  estate  in  fee  simple,  with 
an  executory  devise  over  in  the  event  of  his  death  without 

(k)  HorUm  v.  Horton,  Cro.  Jac.  74;  AspinaU  v.  Petvin,  1  S.  &  S.  544;  bat 
fsee  Re  Blake's  Trust,  L.  C.  3  Eq.  799,  16  L.  T.  279 ;  ScaU  v.  Rawlins,  1892, 
A.  C.  342,  61  L.  J.  Ch.  421,  66  L.  T.  542. 

{I)  1  Jarman,  Wills,  513 ;  CropUm  v.  Davies,  L.  R.  4  C.  P.  159,  38  L.  J.  C.  P. 
159,  20  L.  T.  30;  Andrew  v.  Andrew^  1  Ch.  D.  410,  45  L.  J.  Ch.  232,  34  L.  T. 
82 ;  Sweeting  v.  PridoMix,  2  Ch.  D.  413,  45  L.  J.  Ch.  378,  34  L.  T.  240. 

(m)  Candy  v.  Campbell^  2  CI.  and  F.  421 ;  2  Jarman,  Wills,  1324. 

(n)  See  2  Jarman,  WiUs,  1327  ;  Dawson  v.  Small,  L.  R.  9  Ch.  App.  651. 
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issue  living  at  his  death,  unless  a  contrary  intention  appears, 
as  above  stated ;  and,  that  if  personal  estate  be  given  by  will 
to  a  person,  with  a  bequest  over  in  case  of  his  death  without 
issue,  the  gift  over  will  not,  as  formerly,  be  void  for  remote- 
ness, but  wiU  take  effect  as  an  executory  bequest,  contingent 
upon  the  death  of  the  legatee  without  issue  living  at  his  death  (o). 

Where  lands  are  devised  to  two  or  more  persons  in  tail,  impiicatioD  of 
severally  or  as  tenants  in  common,  and  upon  failure  of  their  ^^"**:J'®™*j"" 
issue  to  a  third  person,  and  it  is  apparently  intended  that  all 
the  lands  should  pass  together  to  such  third  person,  in  the 
event  of  his  becoming  entitled  in  possession,  cross-remainders 
in  tail  between  the  prior  devisees  are  impUed ;  that  is,  each 
takes  a  vested  remainder  in  tail,  expectant  on  the  other's 
estate  (p). 

(7)  Words  of  Description  of  Testamentary  Gifts, — ^Testa-  Construed 
mentary  dispositions  are  subject  to  less  strict  rules  of  con- !^^'^.*°^  ^^' 
struction  than  conveyances  by  deed,  as  regards  words  of 
description  of  things  given  thereby.  What  mR  pass  by  the 
words  used  depends,  in  each  case,  on  the  testator's  intention 
appearing  by  the  will  (q).  A  general  gift  of  the  testator's 
'  estate,'  or  of  '  all  his  estate,'  or  of  '  all  he  may  die  possessed 
of,'  and  similar  expressions,  will  pass  all  the  testator's  estate, 
both  real  and  personal,  unless  it  appear  from  the  context  that 
such  words  were  used  with  a  narrower  meaning  (7). 

I  Under  the  law  prior  to  the  Wills  Act,  1837,  leaseholds  for  Effect  of 

years  would  not  pass  under  a  general  devise  of  the  testator's  general  devise 
'  land,'  or  '  lands,  tenements,  and  hereditaments,'  if  the  testator  ^  ***  >  ^• 
had  any  estate  in  fee  simple  to  which  the  words  might  apply ; 
though  if  he  had  only  leaseholds  for  years,  they  would  pass 
by  such  words — ^as,  otherwise,  the  devise  would  have  no  opera- 
tion («).  But,  under  the  Wills  Act,  1837,  a  devise  in  a  will 
made  on  or  after  the  1st  January  1838,  of  the  testator's  land, 

'  or  of  his  land  in  any  place,  or  in  the  occupation  of  any  person, 

or  otherwise  described  generally,  will  include  customary,  copy- 
hold, and  leasehold  estates  of  the  testator,  as  well  as  freehold 
estates,  unless  a  contrary  intention  appears  by  the  will  (c.  26, 
s.  26). 

(o)  Hawkins  on  Wills,  215 ;  see  2  Jarman,  Wills,  ch,  41,  p.  1320 ;  Jte  Edwards, 
1894,  3  Ch.  644,  43  W.  R.  169.  As  to  the  restriction  on  such  an  executory 
limitation  under  the  Con  v.  Act,  1882,  s.  10,  see  p.  126. 

(p)  2  Jarman,  Wills,  ch.  42  ;  Burton,  §§  668-670 ;  PovxU  v.  Howelh,  L.  R.  3 
Q.  B.  654,  16  W.  R.  1116 ;  Ucmnaford  v.  Ufmnafard,  L.  R.  7  Q.  B.  116,  41  L.  J. 
Q.  B.  62,  25  L.  T.  820.    As  to  cross-remainders,  see  ainJU^  p.  137. 

(9)  6  Cruise,  t.  38,  ch.  10,  s.  61.  As  to  meanings  of  particular  words  of 
description  in  -wills,  see  1  Jarman,  Wills,  ch.  24. 

(r)  1- Jarman,  Wills,  ch.  22;  Cruise,  t.  38,  ch.  10,  ss.  69-74;  Kirby-Smith  v. 
Parnell,  1903,  1  Ch.  483,  72  L.  J.  Ch.  460,  51  W.  R.  493. 

i  («)  1  Jarman,  Wills,  623. 
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General  devise       A  general  devisB  of  *  real  estate,'  however,  will  not  include 
of  *real  estate.' leag^liolds  for  years,  under  the  preceding  enactment,  unless 

an  intention  that  they  shaU  pass  by  such  words  appears  in 

the  will  (t). 


Words  of 
limitation. 


Technical, 
terms  not 
necessary. 


bevise  with- 
out words  of 
limitation. 


(8)  Words  of  Limitation, — ^In  accordance  with  the  general 
rule  of  construction  already  mentioned,  technical  words  of 
Umitation  used  in  wills  have,  in  general,  the  same  interpre- 
tation and  effect  as  in  deeds.  Hence,  the  rule  in  SheUetfs  Case 
applies  to  gifts  by  will,  and,  indeed,  more  widely  than  in  its 
application  to  conveyances  ;  for,  in  wills,  several  words  besides 
heirs  (such  as  *  issue '  and  •'  children ')  may  be  construed  as 
words  of  limitation  rather  than  of  purchase  (u).  And  in 
general,  no  indication,  however  clear,  of  the  testator's  inten- 
tion that  an  estate  given  by  the  will  is  to  be  a  life  estate  only, 
will  prevent  a  superadded  limitation  to  that  person's  heirs, 
or  the  heirs  of  his  body,  from  being  construed  as  words  of 
limitation  (v) ;  for  these,  being  words  of  known  legal  import, 
must  have  their  legal  effect,  even  though  the  testator  uses 
inconsistent  words ;  unless  those  words  are  such  as  to  make 
it  perfectly  clear  that  he  did  not  mean  to  use  the  technical 
words  in  their  proper  sense  (w).  But  where  the  testator  has 
expressed  a  clear  unequivocal  intention  that  '  heirs,'  or  '  heirs 
of  the  body,'  are  not  to  be  deemed  words  of  hmitation,  the 
application  of  the  rule  in  SheUey^s  Case  may  be  thereby  ex- 
cluded {x). 

As  regards  the  necessity  for  the  use  of  technical  terms  in 
the  Umitation  of  estates,  however,  the  rules  appUcable  to  wills 
differ  widely  from  those  applying  to  deeds  (y).  Estates  of 
inheritance  may  be  limited  by  will,  without  the  use  of  any 
of  the  terms  required  for  that  purpose  in  Umitations  by  deed. 
Any  words  in  a  will,  evincing  an  intention  to  give  the  whole 
of  the  testator's  interest,  have  always  been  held  sufficient  to 
pass  the  fee  simple.  Under  the  law  prior  to  the  Wills  Act, 
1837,   however,   a   devise   without   any   accompanying   words 

(t)  BuOer  v.  BuU^,  28  Ch.  D.  66,  54  L.  J.  Ch.  197,  52  L.  T.  90 ;  Gully  v. 
Z)avw,  L.  R.  10  Eq.  562,  39  L.  J.  Ch.  684 ;  Moa»e  v.  White,  3  Ch.  D.  763,  24 
W.  R.  1038 ;  Re  Guyton  and  Rosenberg's  CorUract,  1901,  2  Ch.  591,  70  L.  J.  Ch. 
751,  85  L.  T.  66. 

(u)  Burton,  §  803.  See  2  Jarman,  Wills,  ch.  36 ;  Bmoen  v.  Leicis,  9  App.  Cas. 
890,  54  L.  J.  Q.  B.  2,  55 ;  Pelham  Clinton  v.  Duke  of  NeiccatOe,  1903,  A.  C.  Ill, 
72  L.  J.  Ch.  424,  88  L.  T.  27.3.    As  to  this  rule,  see  anU,  p.  329. 

(v)  See  per  Cockburn,  C.J.,  Jordan  v.  Adams^  9  C.  B.  (N.S.)  483,  497 ;  Perrin 
V.  Blake,,  I  W.  Bl.  672 ;  S.C.,  6  Cruise,  t.  38,  ch.  14,  ss.  76,  77 ;  Robinson,  v. 
Robinson,  1  Burr.  38 ;  Jesson  v.  WriglU,  2  Bligh  1. 

(w)  See  Doe  d,  GaUini  v.  GaUini,  5  B.  &  Ad.  621,  640. 

{x)  See  Goodtitle  d,  Svxet  v.  HerH'ng,  1  East,  264 :  2  Jarman,  Wills,  920, 
1178-79. 

(y)  As  to  which,  see  pp.  327-333. 
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from  which  such  an  intention  might  be  inferred — as  *  to  A.B.' 
simply — ^was  held  to  pass  an  estate  for  life,  merely  (z).  But 
this  was  altered,  as  regards  wills  made  on  or  after  the  1st  January, 
1838,  by  the  Wills  Act,  1837,  which  enacts  that  a  devise  of 
real  estate  to  a  person,  without  words  of  limitation,  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will  (c.  26,  s.  28)  (a). 

Again,  in  a  will,  an  estate  tail  may  be  limited  by  any  words  Limitation  of 
indicating  an  intention  to  create  an  estate  of  inheritance  re- *^"^*^  ***^  ^y 
stricted  in  descent  to  lineal  descendants  of  the  devisee.    Thus,  ^* 
a  devise  to  a  person  '  and  his  issue,'  or  to  him  '  and  his  heirs 
lawfully  begotten,'  will  pass  an  estate  tail ;    and  a  gift  to  a 
person  '  and  his  children '  may  have  the  same  effect  (6). 

A  limitation  by  will,  of  real  estate  to  a  person  and  his  chil-  Rale  in  WUd'it 
dren,  or  issue,  is  subject,  however,  to  a  peculiar  rule  of  con-  ^^^*- 
struction,  known  as  the  rule  in  Wild's  Case  ;  namely,  that  if 
such  person  had  no  children,  or  (if  the  devise  be  to  him  and 
his  issue)  other  issue,  living  at  the  time  when  the  will  was 
made,  he  takes  an  estate  tail  under  the  devise ;  but  if  he  had 
children,  or  (in  the  latter  case)  any  issue,  Uving  at  that  time, 
he  and  his  children,  or  issue,  take  as  joint  tenants  (c) ;  and, 
under  the  present  law,  they  would,  it  seems,  be  joint  tenants 
in  fee  simple  {d), 

A  devise  to  a  person  '  and  his  heirs  male '  passes  an  estate  Devise  to  one 
in  tail  male,  in  accordance  with  the  apparent  intention  of  the  ^^^  ^"  ^®'" 
testator  (e).    As  has  been  seen,  a  limitation  by  deed,  in  such  "^*  ^' 
terms,  passes  the  fee  simple  (p.  328). 

(vi.)  Vesting,  Lapse,  and  Ademption,  of  Testamentary  Vesting. 
Gifts. — A  gift  by  will,  whether  of  realty  or  personalty,  vests 
in  the  devisee  or  legatee  inmiediately  upon  the  death  of  the 
testator,  or,  if  the  devisee  or  legatee  be  then  unborn,  upon 
his  birth  ;  unless  the  will  directs  that  it  is  to  vest  at  some  other 
time,  or  expresses,  or  indicates,  an  intention  that  it  is  to  take 
effect  contingently  on  the  happening  of  some  event ;  in  which 
case,  its  vesting  is  postponed  until  the  arrival  of  the  time,  or 


(z)  See  6  Cruise,  t.  38,  ch.  11,  13. 

(a)  See  Mannox  v.  Oreener,  L.  R.  14  Bq.  456,  27  L.  T.  408;  Oravenor  v. 
Watkirut,  L.  R.  6  C.  P.  600,  40  L.  J.  C.  P.  197,  24  L.  T.  431,  19  W.  R.  701.  As 
to  the  estate  taken  by  a  trustee  under  a  devise,  see  ss.  30,  31,  ante,  p.  152. 

(6)  2  Jarman,  Wills,  1241, 1257,  see  cases  cited  supra,  note  (u). 

(c)  Wild's  Case,  Rep.  pt.  6,  17  ;  L.  C.  R.  P.  361 ;  aifford  t.  Koe,  6  App.  Cas. 
447,  28  W.  R.  633  ;  UnderhiU  v.  Boden,  2  Oh.  D.  494,  45  L.  J.  Ch.  266,  84 
L.  T.  227.    As  to  similar  limitations  in  a  deed,  see  anie,  p.  331. 

(d)  See  Byng  v.  Bf^,  10  H.  L.  C.  171. 
{e)  Co.  Litt.  27  a ;  2  Jarman,  Wills,  1169. 
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Where  legacy 
charged  on 
real  estate. 


Lapse — 
general  rule. 


Where  gift 
creates 
tenancy  in 
common. 


Exception  in 
case  of  gift 
creating  joint 
tenancy,  or  to 
a  class ; 


the  fulfilment  of  the  contingency  (/).  A  direction  in  a  will 
that  a  pecuniary  legacy,  thereby  bequeathed,  is  not  to  be  pay- 
able tiU  some  specified  time  after  the  testator's  decease,  will 
not,  in  general,  prevent  the  vesting  of  the  legacy  upon  the 
decease  of  the  testator,  so  far  as  it  is  payable  out  of  the  personal 
estate,  or  out  of  the  proceeds  of  real  estate  directed  to  be  sold. 
But  if  it  is  charged  upon  the  testator's  real  estate,  it  does  not 
vest,  so  as  to  entitle  the  legatee  to  the  benefit  of  the  chaise, 
until  it  becomes  payable ;  unless  the  payment  is  postponed 
for  the  convenience  of  the  testator's  estate,  and  not  for  reasons 
personal  to  the  legatee  (g). 

The  death  of  the  devisee  or  legatee  before  the  gift  has  vested, 
causes  (except  in  the  cases  presently  mentioned)  a  failure — 
which  is  called  lapse — of  the  gift. — ^Aiid  the  same  rule  applies, 
in  general,  to  an  appointment  made  by  will,  where  the  appointee 
dies  in  the  testator's  lifetime  (A). 

In  the  case  of  a  testamentary  gift  to  two  or  more  persons 
concurrently,  the  death  of  any  one  of  the  devisees  or  legatees, 
before  the  gift  vests,  will  cause  a  lapse  of  his  share,  if  the 
parties  are  severally  named  or  described  as  the  objects  of  the 
gift,  and  the  gift  is  to  them  as  tenants  in  common — as  '  to  A., 
B.,  and  C,  as  tenants  in  common,'  or  'to  my  five  children, 
in  equal  shares.'  This  rule  applies,  although  the  subject  of 
the  gift  be  the  residue  of  the  testator's  real  or  personal  estate. 
Thus,  if,  by  a  will,  the  residue  of  the  testator's  estate  is  given 
to  A.,  B.,  and  C,  as  tenants  in  common  in  equal  shares,  with- 
out an  express  direction  that  the  share  of  any  of  them,  who 
may  die  before  the  vesting  of  the  gift,  shall  pass  to  the  survivors 
or  survivor,  and  A.  dies  in  the  testator's  lifetime,  the  share 
of  A.  does  not  pass  by  the  will  as  part  of  the  residue  of  the 
testator's  estate,  but,  as  to  that  share,  the  testator  dies  in- 
testate ;  for  it  is  a  rule  that  a  lapsed  share  of  residue  cannot 
form  part  of  the  residue  (i). 

But  if  the  gift  be  made  in  terms  that  create  a  joint  tenancy, 
the  share  of  a  devisee  or  legatee,  who  dies  in  the  testator's  life- 
time, will  not  lapse,  but  will  pass,  by  survivorship,  to  the  others 
or  other  (7).    And  so,  where  the  ^ft  is  to  persons  as  a  class, 


(/)  1  Jarman,  Wills,  756.  For  the  leading  rules  as  to  the  vesting  of  tei<ta- 
mentary  gifts,  see  Jarman,  Wills,  Cb.  25;  Hawkins  on  Wills,  225-242; 
Theobald,  Wills,  495-618. 

ig)  1  Roper  on  Legacies,  649,  652 ;  1  Jarman,  Wills,  791 ;  Duke  of  Ckamdoz 
V.  Talbot,  2  P.  Wros.  602 ;  Re  Hares  Trusts,  3  De  G.  &  J.  195 ;  RetMumt  v.  Hood 
2  De  G.  F.  at  J-  396. 

{h)  1  Jarman,  Wills,  309. 

(t)  Skrymsher  v.  Northcote,  1  Swanst.  566.  See  Crawsitaw  v.  Crawshaw,  14 
Ch.  D.  817,  49  L.  J.  Ch.  662 ;  Re  Barker's  Estate,  15  Ch.  D.  635,  29  W.  R.  281 ; 
Re  Palmer,  1893.  3  Ch.  369,  62  L.  J.  Ch.  988,  69  L.  T.  477. 

0)   wetter  T.  Webster,  2  P.  Wms.  347. 
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as  '  to  my  children,'  or  '  to  the  children  of  A.,'  whether  a&  joint 
tenants  or  as  tenants  in  common,  the  death  of  a  member  of 
the  class,  in  the  testator's  lifetime,  does  not  cause  a  lapse  of 
a  share ;  for  the  class  is  held  to  consist  of  those  persons  who 
live  to  attain  vested  interests,  to  the  exclusion  of  any  who 
may  die  before  the  testator  (k). 

The  Wills  Act,  1837,  provides  that,  unless  a  contrary  in- in  cage  of 
tention  appears  by  the  will,  the  devise  of  an  estate  tail,  or  quasi-  fgJ^^^^ . 
entail,  shall  not  lapse  by  the  devisee's  death  in  the  testator's  ' 

lifetime,  if  issue  inheritable  under  the  entail  survive  the  tes- 
tator, but  shall  take  effect,  in  such  case,  as  if  the  devisee  had 
died  immediately  after  the  testator's  death  (c.  26,  s.  32). 

The  Act  also  provides  that,  unless  a  contrary  intention  in  caae  of 
appears  by  the  will,  a  devise  or  bequest  of  real  or  personal  ^"®  f*^ 
estate  to  a  child,  or  other  issue,  of  the  testator,  who  dies  in  ^a^or  issue, 
the   testator's   lifetime   leaving   issue   surviving   the   testator, 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  the  devisee 
or   legatee    had    happened    immediately    after   the    testator's 
death  (s.  33).    It  has  been  held  that  this  provision  does  not 
substitute  for  the  intended  devisee  or  legatee  the  issue  who 
survive  the  testator,  but  vests  the  subject  of  the  gift  in  the 
pre-deceased    devisee    or  legatee,  as  if  he  had  sjirvived  the 
testator  ;   therefore,  notwithstanding  his  death  in  the  testator's 
lifetime,  it  will  pass  under  his  will  or  (in  case  of  his  intestacy) 
to  his  heir-at-law,  or  next  of  kin  (I) ;  and  it  will  be  subject  to 
estate  duty,  as  being  property  passing  on  his  death  (m). 

The  provision  last  mentioned  applies  to  an  appointment  Appoint- 
by  will,  under  a  general  power  of  appointment  (w).    But  i*^fte*\a*to 
does  not  apply  to  an  appointment  under  a  special  power — ^as,  children  or 
a  power  to  appoint  to  the  testator's  eldest  child  (o).    And  it  iw^e. 
does  not  apply  to  a  devise  or  bequest  to  the  testator's  children, 
or  issue,  as  joint  tenants,  or  as  a  class  {p). 

The  failure  of  a  specific  devise  or  bequest,  through  its  subject-  Ademption, 
matter  not  being  in  existence  at  the  time  of  the  testator's  death, 
as  part  of  his  estate,  is  commonly  called  ademption.    Thus, 

{k)  See,  for  the  rules  as  to  gifts  to  a  class,  Hawkins  on  Wills,  ch.  7 ;  2 
Jarman,  Wills,  oh.  30;  Viner  v.  Francis,  2  Cox,  190;  S.C,  and  notes  thereto, 
L.  C.  R.  P.  417. 

(Z)  Johnson  v.  Johnswi,  3  Hare  157 ;  Re  HensUr,  19  Ch.  D.  612,  51  L.  J. 

Ch.  303. 

* 

(m)  Re  ScoU,  1901,  1  K.  B.  228,  70  L.  J.  K.  B.  66,  83  L.  T.  613. 

(n)  Sodes  v.  Cheyne,  2  K.  &  J.  676. 

(o)  Griffiths  V.  Gale,  12  Sim.  354 ;  Holyla/nd  v.  Lewin,  26  Ch.  D.  266,  53  L.  J. 
Ch.  530,  51  L.  T.  14 ;  disapproving  Freftte  v.  ClemenJb,  18  Ch.  D.  499. 

(p)  Olney  v.  Bales,  3  Drew.  319 ;  Re  Speakman,  4  Ch.  D.  620,  46  L.  J.  Ch. 
608,  35  L.  T.  731,  25  W.  R.  225;  Re  Sta/nsfieid,  15  Ch.  D.  84,  49  L.  J.  Ch.  750, 
43  L.  T.  310;  Re  Harvey's  Estate,  1893,  1  Ch.  567,  62  L.  J.  Ch.  328,  68  L.  T. 
562. 
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if  land  devised  by  will  be  afterwards  sold  by  the  testator ;  or 
if  a  chattel  given  by  will  be  accidentally  destroyed ;  or  if  a 
debt  due  to  the  testator,  and  specifically  bequeathed  by  him, 
be  paid  to  him  in  his  Ufetime — ^in  each  of  these  cases  the  gift 
is  adeemed.  And  (as  appears  from  the  last  two  instances)  it' 
is  immaterial  whether  or  not  the  testator  intended  to  adeem 
the  gift  (q).  But  where  land  devised  is  subject  to  an  option, 
which  has  been  given  to  some  person  before  the  date  of  the 
will,  of  purchasing  the  land,  and  the  option  is  exercised  after 
the  testator's  death,  the  devisee  is  entitled  to  the  purchase- 
money,  as  personalty ;  since  the  testator  is  presumed  to  have 
intended  to  give  whiatever  interest  he  had  in  the  property  (r). 
If,  however,  such  an  option  of  purchase  is  created  by  the  testator 
after  making  his  will,  its  exercise  after  his  death  adeems  the 
gift,  which,  in  such  case,  is  not  presumed  to  extend  to  the 
purchase-money  (s). 
^c^^^tio'^^y  Under  the  law  prior  to  the  Wills  Act,  1837,  ademption  might 
different"  *  occuT  through  the  acquisition  by  a  person,  after  making  his 
interest.  will,  of  an  interest  in  the  subject  of  a  devise  or  bequest  con- 

tained therein,  different  from  that  which  he  had  at  the  time 
of  making  the  will ;  as  where  a  testator,  after  having  be- 
queathed a  leasehold  house,  took  a  new  lease  of  the  same 
house  ;  or  where,  having  bequeathed  a  chattel  interest  in  land, 
he  afterwards  acquired  the  reversion  in  fee  simple  therein  (t). 
But,  under  the  Wills  Act,  1837  (c.  26),  s.  23,  no  conveyance  or 
other  act  subsequent  to  the  execution  of  a  will,  of  or  relating  to 
any  real  or  personal  estate  comprised  therein — except  an  act  by 
which  the  will  is  revoked — ^prevents  its  operation  as  to  such 
real  and  personal  estate  comprised  therein  as  the  testator  has 
power  to  dispose  of  by  will,  at  the  time  of  his  death.  More- 
over, under  the  Act  (as  has  been  seen)  a  will  takes  effect,  with 
reference  to  real  and  personal  estate  comprised  in  it,  as  from 
the  death  of  the  testator,  unless  a  contrary  intention  appears 
by  the  will  (s.  24,  p.  365).  Under  these  provisions,  the  sub- 
sequent acquisition  by  the  testator  of  a  new  interest,  whether 
in  the  same  or  in  other  land,  does  not,  it  seems,  affect  the 
vaUdity  of  the  gift,  if  the  description  of  the  land,  in  the  will, 
is  applicable  to  land  belonging  to  the  testator  at  the  time  of 
his  death  ;  but  the  estate  or  interest,  as  existing  at  the  testator's 
death,  passes  by  the  will — ^unless,  of  course,  it  appears  that  it 


(q)  AMumer  v.  Maguire,  2  Bro.  C.  C.  108;  S.C.,  and  notes  thereto,  1  L.  C. 
Eq.  780. 

(r)  Drant  v.  Vause,  1  Y.  &  C.  C.  C.  680;  JU  PyU,  1895,  1  Ch.  724,  64  L.  J. 
Ch.  477,  72  L.  T.  327. 

(«)   Weeding  v.  Weeding,  1  J.  &  H.  424 ;  see  ante^  p.  164. 

(t)  Athbwmer  v.  Maguire,  supra. 
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was  intended  to  pass  only  the  interest  which  the  testator  had 
at  the  time  of  making  the  will  (u). 

(vii.)  Revocation  of  Wills. — A  will  or   codicil,    made   on  Modes  of— 
or  after  the  Ist  of  January,  1838,  may  be  revoked  in  the  follow- 
ing different  ways  (v). 

(a)  The  marriage  of  the  testator  or  testatrix  operates  as  marriage ; 
a  revocation  of  his  or  her  will ;  unless  it  be  a  will  made  in 
exercise  of  a  power  of  appointment,  merely,  where  the  estate 
thereby  appointed  would  not  have  passed,  in  default  of  appoint- 
ment, to  the  heir,  personal  representative,  or  next  of  Ian,  of 
the  testator  or  testatrix  {w), 

(/3)  A  will  may  also  be  revoked  by  a  subsequent  will  or  subsequent 
codicil,  executed  as  required  by  the  Wills  Act,  1837  {x).  But  ^^l^o' ^^^^^^^5 
as  a  codicil  is  deemed  part  of  the  previous  will,  it  does  not 
revoke  the  will  further  than  is  necessary  to  give  effect  to  its 
terms.  And  though  a  subsequent  testamentary  instrument  be 
called  a  will,  or  last  will,  yet  if  it  does  not  dispose  of  the  whole 
of  the  testator's  estate,  and  does  not  express  or  indicate  an 
intention  to  revoke  the  previous  will,  it  will  have  the  same 
effect,  only,  as  a  codicil ;  that  is,  the  two  instruments  will 
together  constitute  the  testator's  will  (y). 

(7)  A  will  mav  be  revoked  by  a  writing  executed  in  the  instrument  of 
manner  required  for  the  execution  of  a  will,  and  declaring  an  revocation ; 
intention  to  revoke  the  will  (z). 

(S)  If  a  will  be  burnt,  torn,  or  otherwise  destroyed,  by  the  destruction 
testator,  or  by  some  person  in  Ids  presence  and  by  his  direction,  ««^t»^  ^. 
with  the  intention  of  revoking  it,  it  is  thereby  revoked  accord- 


(w)  Ford  V.  Dc  Pcmtes,  30  Beav.  672 ;  Miles  v.  MUet,  L.  R.  1  Eq.  462,  85  L.  J. 
Ch.  315,  13  L.  T.  697  ;  Wedgtoood  v.  DeriUm,  L.  R.  12  Eq.  290,  40  L.  J.  Ch. 
626 ;  Cox  v.  Bennett,  L.  R.  6  Eq.  422 ;  Saxton  v.  Saxtany  13  Ch.  D.  359,  49  L.  J. 
Ch.  128,  41  L.  T.  648;  Be  Rutsell,  19  Ch.  D.  432,  51  L.  J.  Ch.  401,  46  L.  T. 
236;  cf.  Re  Knight,  34  Ch.  D.  518,  56  L.  J.  Ch.  770,  56  L.  T.  630;  JU  Portal 
and  Lamb,  30  Ch.  D.  50,  54  L.  J.  Ch.  1012,  53  L.  T.  650;  R^  Cloioes,  1893,  1  Ch. 
214,  68  L.  T.  395,  41  W.  R.  69 ;  Beddington  v.  Baumann,  1903,  A.  C.  13,  72 
L.  J.  Ch.  155,  87  L.  T.  658. 

(v)  Ar  to  modes  of  revocation  under  the  previous  law,  see  6  Cruise,  t.  38, 
ph.  6  ;  Burton,  §  261 ;  2  Bl.  Comm.  376. 

(w)  Wills  Act,  1837  (c.  26),  s.  18;  In  b,  G.  B.  RxtMcll,  16  P.  D.  Ill,  59  L.  J. 
P.  D.  &  A.  80,  62  L.  T.  644.  Before  this  Act,  the  will  of  a  man  was  not  re- 
voked by  marriage  alone ;  the  birth  of  a  child  was  an  additional  requisite : 
Burton, '§  269. 

{x)  S.  20.  That  revocation  of  the  subsequent  will  or  codicil  does  not  re- 
vive the  original  will,  see  p.  367;  In  b.  IIodglnn8<m,  1893,  P.  339,  62  L.  J.  P. 
D.  &A.  116,  69L.  T.  540. 

(y)  Lemage  v.  Goodban,  L.  R.  1  P.  &  D.  57,  35  L.  J.  P.  k  M.  28,  13  L.  T.  508 ; 
In  b.  Petchell,  L.  R.  3  P.  D.  153,  43  L.  J.  P.  k  M.  22 ;  Caddl  v.  WiUcocki,  1898, 
P.  21,  67  L.  J.  P.  878,  78  L.  T.  83. 

(2)  S.  20. 
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revoked  by 
destractioa 
of  will. 


ingly  (a).  But  the  destraction  of  the  will,  not  animo  revocandt, 
will  not  be  deemed  a  revocation ;  and,  in  snch  case,  the  con- 
tents of  the  will  may  be  proved  by  other  evidence  (b) — ^though 
a  will  that  was  in  the  testator's  possession,  and  is  not  forth- 
coming at  his  deaths  is  prestmied  to  have  been  revoked,  in  the 
absence  of  evidence  to  the  contrary  (c).  On  the  other  hand, 
unless  the  will  be  actually  destroyed,  an  act  done  by  the  testator, 
with  the  intention  of  destrojniig  it,  will  not  be  a  revocation  (d). 

Although  a  codicil  is  deemed  part  of  the  will,  it  seems 
that  the  revocation  of  a  will,  by  destruction,  will  not  operate 
as  a  revocation  of  a  codicil  thereto,  containing  independent 
provisions  (c). 


(a)  S.  20.  As  to  what  is  safficient  destraction  or  mntilation,  see  cases  cited 
in  1  Jarman,  Wills,  116,  et  aeq. 

(h)  Suffden  v.  Lord  St  Leonards,  1  P.  D.  154,  45  L.  J.  P.  D.  k  A.  49,  34  L.  T. 
369. 

(c)  Ibid, ;  James  v.  ShHmptony  1  P.  D.  431,  45  L.  J.  P.  D.  k  A.  85,  24  W.  R. 
740 ;  Allan  v.  Morrison,  1900,  A.  C.  604,  69  L.  J.  P.C.  141. 

(d)  Cheese  v.  Lovejoy,  2  P.  D.  251,  25  W.  R.  453. 

(e)  1  Jarman,  Wills,  125 ;  Black  v.  JoUing,  L.  R  1  P.  &  D.  685,  38  L.  J.  P. 
74,  21  L.  T.  298 ;  In  b.  Savage,  L.  R.  2  P.  &  D.  78,  39  L.  J.  P.  &  M.  25,  22  L.  T. 
375 ;  In  6.  Turner,  L.  R.  2  P.  &  D.  403 ;  but  see  In  b.  Sleekly,  8  P.  D.  169,  52 
L.  J.  P.  D.  &  A.  101 ;  Gardiner  v.  Courihope,  12  P.  D.  14,  56  L.  J.  P.  D.  &  A. 
55,  57  L,  T.  280. 


CHAPTER   V. 

EXTRAORDINARY  MODES  OF  ALIENATION. 

The  various  modes  of  alienation  include,  in  addition  to  ordi-  Meaning  and 
nary  conveyances  and  wills,  certain  modes  of  transfer  which  cl»»8e«  of. 
are  applicable  under  peculiar  circumstances  only,  and  depend 
for  their  efficacy  upon  acts  of  legal  tribunals,  or  of  other  pubUc 
authorities.  These  extraordinary  modes  of  alienation  include 
transfers  by  the  operation  of  judgments  and  orders  of  courts ; 
awards,  &c.,  of  the  Board  of  A^culture ;  and  charges  for 
estate  duty,  and  redeemed  land-tax. — ^Registered  charges  and 
transfers  of  land  registered  under  the  Land  Transfer  Acts, 
1875  and  1897,  which  may  properly  be  included  in  the  same 
class,  are  considered  in  a  later  chapter  (pp.  489-497). 

Transfers  by  the  Operation  of  Jud^rnients  and  Orders  Where  appiic- 
of  Courts. — Vesting  Orders,  <fec.,  under  Trustee  Act,  1893. —  *^ie- 
The  provisions  of  the  Trustee  Act,  1893  (c.  53),  under 
which  vesting  orders,  having  the  effect  of  conveyances,  may  be 
made  in  various  cases  by  the  Court,  have  already  been  con- 
sidered. And  it  has  also  been  seen  that,  instead  of  a  vesting 
order,  an  order  may  be  made  directing  some  person  to  execute 
a  conveyance  of  the  land  (p.  156).  These  provisions  apply,  not 
only  to  lands  vested  in  trustees,  but  also  to  mortgaged  land, 
where  the  mortgage  has  been  paid  off,  and  the  land  cannot 
otherwise  be  conveyed.  Under  other  provisions  of  the  Act, 
where  an  order  or  judgment  of  a  court  has  directed  the  sale 
or  mortgage  of  any  land,  the  High  Court  may  make  an  order 
vesting  the  land  in  the  purchaser  or  mortgagee,  or  any  other 
person  (s.  30 ;  and  see  Trustee  Act,  1893,  Amendment  Act, 
1894  (c.  10),  s.  1).  And  where  judgment  is  given  for  specific 
performance  of  a  contract  concerning  land,  or  for  the  partition, 
or  exchange,  or  conveyance,  of  land,  the  Court  may  declare 
that  any  parties  to  the  action  are  trustees  of  the  land  under 
the  Act,  or  that  the  interests  of  unborn  persons  who  might 
claim  under  any  party  to  the  action,  or  imder  the  wiU  or  volun- 
tary settlement  of  a  person  deceased,  who  during  his  lifetime 
was  a  party  to  the  transaction  concerning  which  the  judgment 
is  given,  are  the  interests  of  persons  who,  on  coming  into  exist- 
ence, would  be  trustees  under  the  Act,  and  may  thereupon 
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acquired  by. 


Under 


make  a  vesting  order  relating  to  the  rights  of  those  persons, 
bom  and  unborn  (s.  31). 

Writ  of  Elegit, — As  has  been  mentioned,  an  estate  of  the 
nature  of  a  chattel  real  is  acquired  by  a  judgment  creditor, 
under  a  writ  of  elegit,  in  lands  of  the  debtor  upon  which  the 
creditor  enters  by  virtue  of  the  writ  (p.  214). 

Order  Discharging  Incumbrances  on  Land, — ^Under  the  Con- 
?'r?^«'?'^°^  veyancing  and  Law  of  Property  Act,  1881  (c.  41),  s.  5,  as  has 
Act,  i8«i.       ^^^  ^^^^^  ^^  ^^^  payment  into  Court  of  money  to  meet  the 

amount  of  an  incumbrance  affecting  land  sold,  with  interest, 
costs,  &c.,  the  Court  may  declare  the  land  to  be  free  from  the 
incumbrance,  and  may  thereupon  make  any  order  for  con- 
veyance, or  vesting  order,  proper  for  giving  effect  to  the 
sale  (p.  272). 
Under  Judica-  Order  for  Execution  of  Conveyancey  Ac. — ^Under  the  Supreme 
ture  Act,  1884.  Court  of  Judicature  Act,  1884  (c.  61),  s.  14,  where  any  person 
neglects  or  refuses  to  comply  with  a  judgment  or  order,  direct- 
ing him  to  execute  any  conveyance,  contract,  or  other  docu- 
ment, the  Court  may  nominate  a  person  to  execute  the  same, 
and  the  conveyance,  &c.,  so  executed  will  operate,  and  be  for 
all  purposes  available,  as  if  it  had  been  executed  by  the  person 
originally  directed  to  execute  it. 


Enfranchise-  (iii.)  Awards,    &o.,    of    the    Board    of    Agrriculture. — 

meat  by.  Awards,  dtc,  under  Copyhold  Act,  1894. — The  compulsory  en- 
franchisement of  copyholds  under  the  Copyhold  Act,  1894 
(c.  46),  is  completed,  as  has  been  mentioned,  by  an  award  of 
enfranchisement,  which  is  made  by  the  Board  of  Agriculture 
under  its  seal,  and  is  entered  on  the  court  roUs  of  the  manor. 
The  consent  of  the  Board  must  be  given  to  the  deed  by  which, 
as  already  mentioned,  a  voluntary  enfranchisement  under  the 
Act  is  effected  (ss.  10,  16 ;  p.  26). 
indofiures,  Awards,    dtc,    under   Inclosure   Acts. — ^Under   the    (Jeneral 

exchanges,  Inclosure  Acts  (o),  awards  made  according  to  the  Acts,  and 
an  pa  i  ions  (.Qj^gj^g^  \yj  ^^^  Board  of  Agricidture,  of  inclosures,  exchanges, 
or  partitions,  of  lands  subject  to  inclosure  under  the  Acts,  are 
binding  on  all  persons,  as  to  all  allotments,  exchanges,  parti- 
tions, and  matters  specified  and  set  forth  in  such  awards.  And 
the  Board  may  make  orders  of  exchange,  or  partition,  of  land 
not  liable  to  inclosure  under  the  Acts ;  and  such  orders  are 
effectual  for  all  purposes  (6). 

Certificate    of   Redempion    of    Tithe   Rent-charge, — On    the 
redemption  of  tithe  rent-charge,  under  the  powers  of  redemption 


Under  Tithe 
Acts. 


(a)  As  to  which,  see  pp.  254,  255.    The  functions  of  the  Inclosnre  Com- 
missioners under  these  Acts  are  now  vested  in  the  Board  of  Agricultnre. 

(6)  Inclosure  Act,  1845  (c.  118),  ss.  105,  147  ;  Inclosure  Act,  1848  (c.  99), 
8.  13. 
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given  by  modem  statutes,  a  certificate  of  redemption,  under 
the  seal  of  the  Board  of  Agriculture,  is  conclusive  evidence 
of  the  redemption  (c). 

Certificate   of   Redemption   of   Quit-rents,    dc, — On   the   re-  Under 
demption  of  quit-rents,  'or  other  perpetual  charges,  under  the  ^^''^^iJS?^^"^ 
CJonveyancing  and  Law  of  Property  Act,  1881  (c.  41),  s.  45  (3),    ^^ 
a  certificate  of  redemption,  under  the  seal  of  the  Board  of 
Agriciilture,  absolutely  discharges  the  land  from  the  rent  or 
charge  (p.  237). 

Order  Securing  Advances  for  Improvements. — ^A  rent-charge  Under  im- 
for  securing  the  repayment  of  money  advanced  under  the  Im-  provement  of 
provement  of  Land  Acts,  1864  and  1899  (p.  57),  is  created  jsci  &  isiiy. 
by  an  order  of  the  Board  of  Agriculture ;    and  a  memorial  of 
such  order  must  be  registered  in  the  Office  of  Land  Registry 
(Act  of  1864,  c.  114,  ss.  55,  56)  (d). 

Charging  Order  under  Agricultural  Holdings  (England)  Acts,  For  costs  of 
1883  and  1900.— A  charge  on  land  for  improvements  effected  ""P«>v«- 
thereon  (p.  247),  is  created  by  an  order  of  the  Board  of  Agri- 
culture (Act  of  1883,  c.  61,  s.  29  ;  Act  of  1900,  c.  50,  s.  3). 

(iv.)  Ghargres  for  Estate  Duty  and  Redeemed  Land  Tax.  Certificate  of 
— Certificate  of  Charge  for  Estate  Du^y, — ^The  charge  to  which,  charge. 
as  already  mentioned,  a  person  may  be  entitled  under  the 
Finance  Act,  1894  (c.  30),  s.  9  (2)  (3),  for  the  amount  of  estate 
duty  paid  by  him  on  property  in  which  he  has  a  limited  interest, 
is  proved  by  a  certincate  of  payment  of  the  duty,  granted  by 
the  Cpmmissioners  of  Liland  Revenue,  which  is  conclusive 
evidence  of  the  charge  (p.  247). 

Certificate  of  Charge  for  Redeemed  Land  Tax. — The  charge  Certificate  of 
to  which  an  owner  of  land  who  redeems  the  land  tax  thereon,  charge, 
is  entitled  under  the  Finance  Act,  1896  (c.  28),  s.  33,  as  already 
mentioned,  is  created  by  a  certificate  of  charge,  granted  by 
the  Commissioners  of  Liland  Revenue  (p.  247). 

(c)  Tithe  Act,  1846  (c.  73),  ss.  6,  12  ;  and  see  Tithe  Act,  1878  (c.  42) ;  antCy 
p.  246.  The  functions  of  ihe  Titlie  Commissioners  are  now  vested  in  the 
Board  of  Agriculture. 

(d)  The  functions  of  the  Inclosure  Commissioners,  under  the  Act  of  1864, 
are  now  vested  in  the  Board  of  Agriculture. 


CHAPTER   VI. 


SUCCESSION  ON  INTESTACY. 


Realty  and 
personalty 
distinguished 
hereon. 


The  transfer  of  rights  of  property,  by  reason  of  the  death  of 
a  person  intestate,  is  the  subject  of  one  of  the  leading  distinc- 
tions between  the  law  of  real  property  and  the  law  of  personal 
property.  So  far  as  this  distinction  relates  to  rights  of  succes- 
sion to  beneficial  interests  in  the  property  of  the  deceased,  it 
has  not  been  affected  by  the  Land  Transfer  Act,  1897  (c.  65). 
But  since,  in  cases  to  which  that  Act  applies,  the  functions  of 
the  personal  representative  of  a  deceased  intestate  extend  to 
his  realty  as  well  as  his  personalty,  some  observations  on  the 
estate  and  office  of  the  personal  representative  precede,  in  the 
present  chapter,  the  consideration  of  the  rules  of  succession 
on  intestacy . 


Sect.  I. — ^Estate  and  Office  of  the  Intestate's 
Personal  Representative. 


Alterations  Land  Transfer  Act,  1897. — Grant  of  Administration. — 

wade  by  the    Vesting:    of   Real  and    Personal    Estate.  —  The    provisions 
^*'*'  already  noticed  (pp.  368,  369)  of  the  Land  Transfer  Act,  1897  (c. 

65),  respecting  the  devolution  of  the  real  estate  of  a  person  dying 
on  or  after  the  Ist  of  January,  1898,  on  his  personal  repre- 
sentative, and  as  to  what  estates  and  interests  are,  and  what 
are  not,  within  those  provisions,  apply  equaUy  whether  the 
deceased  has  died  testate  or  intestate  ;  except,  of  course,  that, 
in  the  latter  case,  the  provision  as  to  property  appointed  in 
exercise  of  a  general  power  has  no  application. 

On  the  death  of  a  person  intestate,  before  the  1st  of  January, 
1898,  his  real  estate,  transmissible  to  heirs,  passed  on  his  death 
to  the  heir,  without  any  intermediate  devolution  on  the  per- 
sonal representative  of  the  deceased  ;  and  this  is  ^till  the  rule 
with  respect  to  the  legal  estate  in  lands  of  copyhold  tenure, 
and  customary  freeholds  (p.  369). 

The  office  of  personal  representative  of  a  deceased  intestate 
ministration,   jg  created  by  the  grant  of  letters  of  administration  by  the  Court 
to  some  person  or  persons  (p.  370).    A  grant  of  administratioiit 


Devolation 
before  the 
Act. 


Grant  of  ad- 


SUCCESSION  ON   INTESTACY.  395 

to  two  or  more  administratois  rarely  occurs  (a).    Where  it  is 

made,  however,  the  law  as  to  the  powers  of  the  administrators 

respectively,  and  as  to  the  survivorship  of  the  office,  is  the 

same  as  that  applying  to  co-executors  (see  p.  370).— On  the 

death  of  a  sole,  or  sole  surviving,  administrator,  the  office  does 

not  devolve  upon  the  executor  or  administrator  of  his  estate. 

Administration,   with  respect  to  the  estate  of  the  intestate 

remaining  unadministered,  is  granted,  in  such  case,  to  some 

other  person  (b). — ^It  has  already  been  seen  that  the  office  of 

personal  representative  cannot  be  resigned  or  transferred  by 

an  administrator :  and  that  the  Judicial  Trustees  Act,  1896  (c.  35),  Judicial 

provides  for  the  appointment  of  a  judicial  trustee  to  act  with,  ?™*^®*  ^^^' 

or  as,  or  in  place  of,  an  administrator  (p.  371). 

The  rule  that  an  administrator  derives  his  title  from  the  Admim's- 
grant  of  administration,  and  the  consequences  of  that  rule,  t^^^^or's  title. 
as  regards  acts  done  by  him  before  the  grant ;  also,  the  vesting 
of  the  property  in  him  under  the  grant ;  and  the  relation  back 
of  his  title  in  some  cases — which  have  already  been  noticed 
in  reference  to  administration  of  a  testator's  estate  (p.  372) — 
apply  equally  to  the  administration  of  an  intestate's  estate.  In  whom 
—The  Court  of  Probate  Act,  1858  (c.  95),  s.  19,  provided  that  ^^'^«  ^««^^ 
an  intestate's  personal  estate  should  vest  in  the  Judge  of  the      *^'®  grant. 
Court  of  Probate,  in  the  interval   between  the  death  of  the 
intestate  and  the  grant  of  administration ;    and  now  the  per- 
sonal estate  would  seem  to  vest,  during  that  interval,  in  the 
Judges  of  the  High  Court  (c).    As  no  such  provision  has  been 
made  respecting  real  estate  of  an  intestate,  it  would  seem  that 
his  real  estate  which,  upon  the  grant  of  administration,  vests 
in  the  administrator,  under  the  provisions,  already  mentioned, 
of  the  Land  Transfer  Act,  1897,  remains,  until  the  grant,  in 
the  intestate's  heir  (d). 

The  rules,  already  noticed,  as  to  the  powers  of  a  personal  Adminis- 
representative  (pp.  228,   230,  373),  apply,  as  well  in  cases  of  trator^s 
intestacy  as  in  administration  under  wills.  powers. 

The  provisions,  already  noticed  (p.  374),  of  the  Land  Transfer  Vesting  of 
Act,  1897,  under  which,  subject  to  the  powers,  rights,  duties  ^8*****  ^"^  *^®!'*» 
and  liabilities  of  personal  representatives  under  the  Act,  they^*^"*** 
hold  the  real  estate  vested  in  them  under  the  Act  as  trustees 
for  the  persons  by  law  beneficially  entitled  thereto— and  as  to 
the  conveyance  of  the  land  to  any  person  so  entitled — apply 


(a)  Tristram  k  Coote,  Probate  Practice,  12th  ed.,  207. 

(b)  1  Wms.  Ezors.  408.  As  to  the  person  or  persons  to  whom  administra- 
tion may  be  granted,  see  1  Wms.  Exors.  pt.  1,  bk  5,  c.  2,  s.  1 ;  and  see  also 
Land  Transfer  Act,  1897  (c.  65),  s.  2  (4),  as  to  the  rights,  in  this  respect,  of 
persons  interested  in  the  real  estate  of  the  deceased. 

(c)  See  Judicature  Act,  1873  (c.  66),  ss.  12,  16. 

{d)  See  per  North,  J.,  in  John  v.  John,  1898,  2  Ch.  .573,  67  L.  J.  Ch.  616,  71) 
L.  T.  362  ;  Brickdale  and  Sheldon,  L.  T.  Acts,  238,  239. 
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as  well  where  a  person  is  so  entitled  as  heir  of  an  intestate, 
as  where  he  is  devisee  under  a  will ;  save  that  the  Act  does 
not  expressly  provide  for  the  personal  representative's  assent 
to  the  devolution  of  land  upon  the  heir  of  an  intestate  (e).  The 
personal  estate  of  a  deceased  intestate  does  not  vest  in  his  next 
of  kin  by  the  mere  assent  of  the  administrator  ;*  and  it  is  not 
recoverable  from  him  by  action  at  common  law ;  the  remedy 
of  the  next  of  kin  being  in  equity  only,  by  proceedings  for 
administration  of  the  estate  (/). 


Sect.  II. — Succession  on  Intestacy  to  Real  Estate. 

Descent  Descent ;    Leading  Bule  and  Exceptions.  —  A  title   to 

defined.  real  estate,   by  succession  on  intestacy,   is  commonly  called 

descent.  An  estate  or  interest  in  fee  simple  or  in  tail,  regarded 
as  the  subject  of  descent,  is  called  an  inheritance,  or  estate  of 
inheritance  (g) ;  but  this  term  is  not  applied  to  an  estate  pur 
autre  vie  transmissible  to  heirs  as  special  occupants,  since  the 
heir,  in  that  case,  takes,  strictly  speaking,  by  virtue  of  the 
grant  of  the  estate,  and  not  by  descent.  Such  an  estate,  how- 
ever, is  conmionly  called  a  descendible  freehold,  inasmuch  as 
it  passes,  on  intestacy,  according  to  rules  applicable  to  the 
descent  of  an  estate  of  mheritance  (h). 
Leading  rule ;  On  the  death  of  a  person  before  the  1st  of  January,  1898, 
iescent  to  sciscd  of,  Or  entitled  to,  an  estate  of  inheritance,  or  a  de- 
eir-a  -  aw.  g^^ndible  freehold — whether  such  estate  was  in  possession,  or 
in  expectancy,  in  severalty,  or  in  community — ^which  he  had 
not  disposed  of  by  will,  or  could  not  so  dispose  of,  such  estate 
descended,  except  in  the  cases  mentioned  in  the  next  para- 
Heir  cannot  graph,  to  the  heir-at-law,  unmediately.  And  the  heir-at-law 
disclaim.  could  not  disclaim  the  estate  or  interest,  as  an  alienee  may  (p.  267). 
The  alterations  of  the  law  in  this  respect,  made  by  the  Land 
Transfer  Act,  1897,  and  applying  where  the  death  has  occurred 
on,  or  since,  the  1st  of  January,  1898,  and  the  cases  to  which 
the  former  law  continues  to  apply,  have  been  mentioned  in 
the  preceding  section.  Subject,  however,  to  the  personal  repre- 
sentative's estate  and  powers  under  that  Act,  in  cases  to  which 
it  appUes,  the  title  of  the  heir-at-law,  as  from  the  death  of  the 
intestate,  to  the  beneficial  ownership  or  interest,  by  reason 
of  the  trust  for  his  benefit  imposed  by  the  Act  on  the  personal 

(e)  As  to  an  administrator's  power  to  appropriate  property  of  the  intestate 
in  satisfaction  of  the  share  of  a  next  of  kin — a  case  to  which  s.  4  (1)  of  the 
Land  Transfer  Act,  1897,  does  not  seem  to  apply  (Brickdala  and  Sheldon,  li.  T. 
Acts,  276)— see  EUiot  v.  Kemp,  7  M.  &  W.  306  ;  Barclay  v.  Oteen,  60  L.  T.  220. 

(/)  Janes  V.  Farmer,  7  B.  &  C.  642  ;  2  Wms.  Exors.  1828. 

ig)  Litt.  s.  9  ;  2  Bl.  Comm.  201  ;  3  Crnise,  t.  29,  c.  2,  s.  1. 

{h)  Burton,  §  730  ;  Northen  v.  Carnetjie,  4  Drew.  587,  590  ;  ante,  p.  32. 
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representative  (p.  374),  is  regulated  by  the  law  of  descent,  as 
before  the  Act. 

The  excepted  cases,  in  which  the  estate  or  interest  does  not  Exceptions. 
pass  to  the  heir-at-law,  are — (1st)  where  the  deceased  was  joint 
tenant  with  another  or  others ;  in  which  case,  as  has  been 
seen,  his  interest  passes  on  his  death  to  the  surviving  co-tenant, 
or  co-tenants  (p.  128);  (2ndly)  where  the  estate  was  vested 
in  him  solely,  as  trustee  or  mortgagee ;  in  which  case,  as  has 
been  seen,  under  the  Conveyancing  and  Law  of  Property  Act, 
1881,  as  amended  by  the  Copyhold  Act,  1894,  the  estate  vests 
on  his  death  (if  it  has  occurred  since  the  31st  December,  1881) 
in  his  legal  personal  representative,  as  if  it  were  a  chattel  real, 
unless  it  be  an  estate  in  land  of  copyhold  or  customary  tenure 
vested  in  the  tenant  on  the  Court  rolls  (pp.  153,  194) ;  (3rdly) 
where  the  net  value  of  the  real  and  personal  estate  of  a  man 
dying  intestate  after  the  1st  September,  1890,  and  leaving  a 
widow  but  no  issue,  does  not  exceed  £500  ;  in  which  case,  imder 
the  Intestates'  Estates  Act,  1890  (c.  29),  s.  1,  such  real  and 
personal  estate  belong  to  the  intestate's  widow  absolutely  (i). 

The  last  mentioned  Act,  it  may  be  observed,  also  provides  Charge  of 
that,  where  the  net  value  of  the  real  and  personal  estate  of  widow  under 
such  an  intestate  as  above  mentioned  exceeds  £500,  his  widow  Estates  Act 
shall  be  entitled  to  £500,  part  thereof,  absolutely  and  exclu- 1890. 
sively,  in  addition  to  her  interest  in  the  residue  of  such  real 
and  personal  estate,  and  shall  have  a  charge  upon  the  whole 
of  such  real  and  personal  estate  for  that  sum,  with  interest 
from  the  death  of  the  intestate  at  the  rate  of  £4  per  cent,  per 
annum,  imtil  payment ;  and,  as  between  the  real  and  personal 
representatives  of  the  deceased,  this  charge  is  to  be  borne  and 
paid  in  proportion  to  the  values  of  the  real  and  personal  estate 
respectively  (ss.  2-4). 

Heir-at-Law. — ^The  heir-at-law  is  that  relation  by  blood  Definition  of 
of  the  person  from  whom  the  succession  is  traced,  who,  on  ^^eir-at-law. 
the  death  of  the  intestate,  is,  for  the  time  being,  the  nearest 
in  descent,  according  to  the  rules  presently  stated.    The  rela-  Relations  of 
tionship  must  be  the  result  of  birth  in  lawful  wedlock,  accord-  half-blood. 
ing  to  the  law  of  England  (/).    And,  at  common  law,  relations 
of  the  half  blood  of  the  person  from  whom  the  succession  was 
traced,  were  excluded  from  acquisition  by  descent  (i) ;   though 
now,  as  will  be  seen,  such  relations  are  admitted  as  heirs,  though 
they  do  not  rank  with  relations  in  the  same  degree,  of  the  whole 
blood  (p.  401).    Relations  of  the  half  blood  are  such  as  spring 

{%)  The  Act  does  not  apply  to  the  case  of  a  partial  intestacy ;  Be  Twigy, 
1892,  1  Ch.  579,  61  L.  J.  Ch.  444,  66  L.  T.  604. 

U)  BiHwhisde  v.  Va^iU,  2  CI.  &  F.  671. 

{k)  Litt.  56.  6,  7,  8. 
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Title  by 


from  one  common  ancestor,  but  not  from  the  same  oonple  of 
ancestors — as  the  children  of  a  man  by  different  wires  (L). 
Hence,  such  relationship  can  exist  onlj  between  collateral 
relations. 

A  title  by  descent  cannot  arise  before  the  death  of  the 

f **d^h!™**  owner,  for  the  time  being,  of  the  estate  which  is  the  subject 
of  descent ;  a  role  expressed  by  the  maxim  nemo  esi  heres 
viventis.    A  person  on  whom  an  estate  will  descend,  in  case 

Heirapparent.  he  snrvive  the  present  owner,  and  the  latter  die  intestate — 
as,  an  eldest,  or  only,  son — ^is  called  an  heir  apparent.  A  person 
on  whom  the  estate  wonld  descend  in  that  event,  should  the 
present  owner  die  immediately,  bnt  whose  chance  of  succession 
is  liable  to  be  defeated  by  the  birth  of  another  person — as,  a 
brother,  whose  possibility  of  succession  is  liable  to  be  destroyed 
by  the  birth  of  a  child  ;  or  a  daughter,  whose  hope  of  succession 
may  be  defeated  by  the  birth  of  a  son — is  called  an  heir  pre* 
sumptive  (m).  A  posthumous  child  may  take  as  heir;  but, 
until  his  birth,  the  estate  descends  on,  and  the  intermediate 
rents  and  profits  are  taken  by,  the  person  who  would  be  entitled 
as  heir,  if  the  child  were  never  bom  (n). 


Heir  pre- 
tkumptive. 
Pfjftthuinouji 


The  Iiiherit- 
Miice  Act, 
183a. 


Purchaser. 


Btdes  of  Descent. — The  rules  of  the  common  law  as  to 
descent  were  amended  by  the  Inheritance  Act,  1833  (c.  106). 
By  this  Act,  which  applies  to  descents  on  the  deaths  of  persons 
on  or  after  the  1st  of  January,  1834  (but  not  to  any  descent 
on  the  death  of  a  person  before  that  date),  important  altera- 
tions were  made  in  the  law  on  this  subject.  The  rules  of 
descent,  as  thus  altered  (o),  may  be  divided  into — (i.)  those 
relating  to  the  person  from  whom  the  descent  is  traced ;  and 
(ii.)  those  by  which  the  heir  of  that  person  is  ascertained. 

(i.)  As  to  the  Person  from  whom  Descent  is  traced.  —  The 
Inheritance  Act,  1833,  provided  that  descent  should,  in  every 
case,  be  traced  from  the  '  purchaser,'  as  defined  by  the  Act  (p). 
Purchaser,  in  the  Act,  means  the  person  who  last  acquired 
the  land  otherwise  thiua  by  descent,  or  than  by  any  escheat, 


{I)  2  Bl.  Comm.  227. 

{m)  2  BL  Comm.  208  ;  3  Craiae,  t.  29,  cb.  3»  s.  2. 

(n)  Watkins  on  Descents,  <^.  4 ;  Riekardt  v.  Richards,  JohasL  754 ;  Re 
MowUm,  L.  R.  18  £q.  9,  43  L.  J.  Ch.  353. 

(o)  For  the  earlier  rolet,  tee  2  BL  CkHnm.  ch.  14 ;  3  Cruise,  t.  29,  ch.  3 ; 
Watkins  on  Descents,  ch.  %, 

[p)  S.  2.  At  common  Uiw,  descent  of  an  estate  in  fee  simple  in  possession 
in  land  was  traced  from  the  person  who,  being  of  the  blood  of  the  purchaser, 
was  last  teised  of  the  land  ;  a  rale  expressed  by  the  maxim  tenna  faeU  Uipitem,. 
The  heir  of  the  person  last  seised  was  entitled  to  succeed,  whether  he  was  also 
the  heir  of  the  purchaser  or  not.  But  descent  was  traced  from  the  purchaser, 
where  the  interest  was  not  accompanied  by  the  seisin  of  land  (as  in  the  case 
of  an  estate  in  expectancy) ;  and  the  descent  of  an  estate  tail  was  in  every 
case  traced  from  the  original  donee  in  taiL    See  2  BL  Comm.  209. 
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partition,  or  inclosure,  by  the  effect  of  which  the  land  has 
become  part  of,  or  descendible  in  the  same  manner  as,  other 
land  acquired  by  descent  (s.  1).  But,  under  the  Act,  the  person 
last  entitled  to  the  land  is  deemed  to  be  the  purchaser,  unless 
it  is  proved  that  he  inherited ;  and  the  last  person  from  whom 
the  land  is  proved  to  have  been  inherited,  is  deemed  to  have 
been  the  purchaser,  unless  it  be  proved  that  he  inherited  (s.  2)  {mm). 
Thus,  if  A.,  a  tenant  in  fee  simple,  who  cannot  be  proved  to 
have  inherited  the  estate,  dies  intestate,  leaving  a  son  or  sons, 
the  estate  will  descend  to  the  son,  or  eldest  son,  as  A.'s  heir- 
at-law.  If  the  son  dies  intestate,  and  without  issue,  the  descent 
will  still  be  traced  from  A.  (he  being  the  last  purchaser) ;  that 
is,  the  estate  will  pass  to  the  next  heir  of  A.,  whether  that 
person  be  also  the  heir  of  the  son  or  not.  And  in  the  case  of 
an  estat-e  tail,  the  original  donee  of  the  estate  is  necessarily 
the  purchaser  from  whom  the  descent  must  be  traced  {nn). 

The  Inheritance  Act,  1833,  contains  other  provisions  as  to  Persons  to  be 
the  character  in  which  a  person  shall  be  deemed,  in  certain  deemed  pur- 
cases,  to  acquire  the  inheritance.  It  enacts,  in  effect,  that"*^**""* 
under  a  devise  by  will  to  the  testator's  heir,  or  to  the  person 
who  shall  be  his  heir,  the  heir  shall  be  deemed  to  have  acquired 
the  land  as  a  devisee,  and  not  by  descent  (s.  3)  (oo) — ^this  being 
an  alteration  of  the  common  law,  under  which,  in  such  case, 
the  heir  took  as  heir,  and  not  as  devisee  (pp).  This  enactment 
extends  to  a  devise  to  the  testator's  '  heirs,'  or  *  right  heirs ' ; 
and  it  may  operate  to  alter  the  quality  of  the  estate  taken 
under  it  by  an  heir ;  e.g.  co-heiresses  will  take,  by  devise,  as 
joint  tenants,  and  not  as  coparceners  {q). — ^The  Act  also  enacts 
that,  under  a  limitation  of  land,  by  any  assurance,  to  the  person 
who  has  thereby  conveyed  the  land,  or  to  his  heirs,  such  person 
shall  be  considered  to  have  acquured  the  land  as  purchaser, 
by  virtue  of  such  assurance,  and  not  to  be  entitled  thereto  as 
his  former  estate,  or  part  thereof  (s.  3) — ^as  he  would  have  been, 
at  common  law  (p.  315).  It  also  enacts,  in  effect,  that  where 
a  person  acquires  land  by  purchase,  under  a  limitation  to  the 
heirs,  or  to  the  heirs  of  the  body,  of  any  of  his  ancestors,  the 
descent  shall  be  traced  as  if  such  ancestor  had  been  the  pur- 
chaser (s.  4)  (r). 

{mm)  Re  Douglas,  28  Ch.  D.  327,  54  L.  J.  Ch.  421,  62  L.  T.  131. 

(nn)  3  Cruise,  t.  29,  ch.  5,  8.  2.  That  the  original  donee  of  an  estate  tail 
may  be  (under  s.  32  of  the  Wills  Act,  1837,  c.  26)  a  devisee  thereof  who  has 
died  in  the  testator's  lifetime,  see  arUe,  p.  387. 

{oo)  Qitcere,  whether  the  Act  applies  where  the  heir  disclaims  all  interest 
under  the  wiU,  and  takes  as  heir :  Bioldey  v.  BickUy,  L.  R.  4  £q.  216,  36  L.  J. 
Ch.  817. 

{pp)  2  Bl.  Comm.  242. 

{q)  Owen  v.  Ofibbona,  1902,  1  Ch.  636,  71  L.  J.  Ch.  338,  86  L.  T.  671. 
(r)  See  Berens  v.  Petlowes,  35  W.  R.  366.    As  to  the  earlier  law,  see  Moore  v. 
Simkin,  31  Ch.  D.  96,  65  L.  J.  Ch.  306,  53  L.  T.  816. 
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Failure  of  '^^'^  ^*^  ^^  Property  Amendment  Act,  1859  (c.  35),  has 

purchaser's      provided  that,  in  case  of  a  total  failure  of  heirs  of  the  purchaser 
heirs ;  — or,  whcrc  land  is  descendible  as  if  an  ancestor  had  been  pur- 

chaser, in  case  of  a  total  failure  of  such  ancestor's  heirs — ^the 
descent  to  descent  shall  be  traced  from  the  person  last  entitled  to  the 
^rso^^iast^^"^  land,  as  if  he  had  been  the  purchaser  (s.  19).  Under  this  enact- 
en^tied.  ment,  persons  who  are  not  of  the  blood  of  the  purchaser  may 
inherit,  on  failure  of  the  purchaser's  heirs.  Thus,  if  the  pur- 
chaser dies  intestate,  leaving  one  son,  but  no  other  relation  by 
blood,  and  the  son  dies  intestate,  and  without  leaving  issue, 
his  mother,  or  (if  she  be  dead)  a  relation  by  blood  of  the  son, 
on  his  mother's  side,  may,  under  this  Act,  acquire  the  estate 
as  his  heir ;  though  these  relations,  not  being  of  the  blood  of 
the  purchaser,  and  therefore  not  persons  who  could  be  his  heirs, 
could  not  have  inherited  before  this  Act.  Similarly,  if  a  person, 
who  has  acquired  by  descent  from  his  mother,  dies  intestate  and 
without  leaving  issue,  and  there  is  a  total  failure  of  relations 
on  his  mother's  side,  the  father  of  the  intestate,  or  a  relation 
on  the  father's  side,  may,  under  this  Act,  inherit  as  heir  of 
the  intestate. 


Order  of 

succession 

generally. 


(a)  Descent 
to  issue. 


(ii.)  Rules  for  Ascertainment  of  the  Heir. — ^These  rules  pre- 
scribe the  order  in  which  the  different  relations  by  blood,  of 
the  person  from  whom  the  descent  is  traced,  are  entitled  to 
inherit.  With  respect  to  inheritances  in  lands  of  ordinary 
freehold  tenure,  to  which  alone  the  present  remarks  apply — 
special  customs  of  descent  being  noticed  hereafter — ^it  may  be 
stated,  generally,  that  children  and  remoter  issue — ^to  whom 
the  succession  is  confined  in  the  case  of  an  estate  tail — ^inherit 
in  preference  to  other  relations,  in  the  case  of  an  estate  or 
interest  in  fee  simple  ;  and  that,  in  the  latter  case,  in  default 
of  issue,  the  paternal  ancestors  and  their  issue  are  preferred 
to  other  relations,  namely,  maternal  ancestors  and  their  issue 
— who,  however,  succeed  in  default  of  the  father  and  paternal 
relations  {s).  The  rules  in  question  may,  therefore,  be  divided 
into  three  classes  : — (a)  those  relating  to  the  issue  of  the  person 
from  whom  the  descent  is  traced ;  (0)  those  relating  to  his 
father,  and  relations  on  his  father's  side  ;  (7)  those  relating 
to  relations  on  his  mother's  side,  and  his  mother. 

(a)  Where  a  deceased  child  of  the  person  from  whom  the 
descent  is  traced  would,  if  hving,  be  the  heir,  his  heir  lineally 
descended  from  him  (if  any)  represents  him,  and  is  heir  in  hiB 
place  {t).    This  rule  applies,  also,  where  a  child  on  whom,  as 


(«)  Prior  to  the  Inheritance  Act,  1833,  ancefltors  of  the  persons  from  whom 
the  descent  was  traced,  were  entirely  ezcladed  from  the  succession.  See  Litt. 
s.  3  ;  2  Bl.  Comm.  208. 

(e)  Co.  Litt.  10  b  ;  2  Bl.  Oomm.  217  ;  Barton,  §  31&. 
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heir,  the  estate  has  descended,  dies  intestate,  leaving  a  lineal 
heir.  Thus,  if  one  of  two  coparceners  dies  intestate,  leaving 
a  son  or  remoter  descendant,  her  share  will  devolve  on  her  son 
or  descendant,  as  heir,  by  the  above  rule  (u). — Subject  to  this 
rule,  the  eldest,  or  only,  son  of  the  person  from  whom  the 
descent  is  traced  is  his  heir  ;  and  if  there  be  no  son,  his  daughter 
or  daughters ;  the  daughters  (if  there  be  more  than  one)  taking 
the  inheritance  in  equal  shares,  as  coparceners.  These  rules 
apply  to  estates  tail  as  well  as  to  estates  in  fee  simple,  except 
so  far  as  their  appUcation  may  be  restricted  by  reason  of  the 
estate  being  limited  as  an  estate  in  tail  special,  or  in  tail  male, 
or  in  tail  female. 

(^)  If  there  be  no  person  entitled  as  issue  of  the  person  (/3)  Descent 
from  whom  the  descent  is  traced,  the  estate  or  interest  (if  it<^P*^"»*l 
be  a  fee  simple)  descends  to  that  person's  father  or  other  nearest  the^ issue." 
male  paternal  ancestor,  or  to  his  issue  in  case  he  be  dead  ;  such 
issue  representing  him,  and  succeeding  according  to  the  rules 
regulating  descent  to  the  issue  of  the  person  from  whom  the 
descent  is  traced — ^but  with  this  addition,  that  those  related 
by  the  whole  blood  to  that  person  are  preferred  to  those  related 
by  the  half  blood  (v).  Hence,  if  a  purchaser  die  intestate  and 
without  issue,  leaving  a  sister  of  the  whole  blood  (that  is,  by 
the  same  father  and  mother  as  the  purchaser),  and  a  brother 
of  the  half  blood  (by  the  same  father,  but  by  a  different  wife 
of  the  father),  the  purchaser's  sister  will  succeed  in  preference 
to  his  half-brother ;  and  any  issue  of  the  sister  will  be  pre- 
ferred to  the  half-brother,  or  any  of  his  issue,  in  the  succession. 
If  all  male  paternal  ancestors,  and  their  respective  descendants, 
have  failed,  the  estate  descends  on  female  paternal  ancestors 
and  their  respective  descendants,  according  to  the  rules  appli- 
cable to  male  ancestors  and  their  heirs ;  save  that  the  mother 
of  a  more  remote  male  paternal  ancestor,  or  her  descendants, 
is  preferred  to  the  mother  of  a  less  remote  male  paternal 
ancestor,  or  her  descendants  (w).  The  issue  of  female  ancestors 
(as  distinguished  from  the  issue  of  male  ancestors)  are  neces- 
sarily, however,  of  the  half  blood  of  the  person  from  whom 
the  descent  is  traced  (x), 

(7)  If  there  be  no  person  entitled  as  issue,   or  paternal  (7)  Desoent 

: to  maternal 

(u)  Cooper  v.  Francis,  19  L.  J.  Cb.  313  ;  Be  MaUtm,  1897,  2  Ch.  609,  66  L.  J.  theiri^««*°^ 
Ch.  695,  77  L.  T.  69. 

(v)  Inheritance  Act,  1833  (c.  106),  ss.  6,  7,  9. 

(it)  Ibid,  88.  7,  8.  As  to  how  the  extinction  of  the  superior  line  of  descent 
may  be  proved,  see  Greaves  v.  Greentoood,  2  Ex.  D.  289,  46  L.  J.  Ex.  252, 
36  L.  T.  1. 

(x)  Hence,  the  Inheritance  Act,  1833,  provides  that  the  place  of  succession 
of  a  relation  of  the  half  blood,  shall  be  'next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  shaU  be 
a  male,  and  next  after  the  common  ancestor,  where  such  ancestor  shall  be  a 
female,'  s.  9. 

2  c 
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Descent  of 
oopyholds. 


Enfranchised 
copyholds. 

Gavelkind 
and  borough 
English 
inheritances. 


ancestor,  or  descendant  of  such  ancestor,  of  the  person  from 
whom  the  descent  is  traced,  the  estate  or  interest  (if  it  be  a 
fee  simple)  descends  to  his  maternal  ancestors  and  their  de- 
scendants, mider  the  same  rules  as  apply  to  paternal  ancestors 
and  their  respective  descendants  (y). 

Special  Oustoms  of  Descent. — The  preceding  rules,  in- 
cluding the  provisions  of  the  Inheritance  Act,  1833,  apply  to 
estates  of  inheritance  of  copyhold  tenure,  as  well  as  to  those 
of  freehold  tenure ;  subject,  however,  to  any  special  customs 
of  descent  that  may  prevail  in  the  manor  (z).  The  title  of 
the  heir  of  copyhold  lands  is  complete,  for  most  purposes,  with- 
out admittance  (a).  He  may  even  surrender  without  having 
been  first  admitted,  if  he  previously  pay  the  fine  which  is,  in 
general,  due  upon  the  descent  of  copyholds  to  an  heir  (6). 

Where  copyhold  land  has  been  enfranchised,  it  ceases  to 
be  subject  to  any  special  copyhold  custom  of  descent  (c). 

The  general  rules  of  descent  are  so  far  modified  by  the 
custom  of  gavelkind,  that,  as  has  been  seen,  where  the  custom 
prevails,  there  is  no  preference  of  an  elder  to-  a  younger  male, 
whether  a  descendant  or  a  collateral  relation ;  but  the  estate 
descends  on  males,  as  on  females,  in  equal  shares,  as  copar- 
ceners (d).  And  by  the  custom  of  borough  English,  as  has 
been  seen,  the  yoimgest  son  is  heir  (e). 


Residue  of 
personalty. 


Statutes  of 
Distribution. 


Sect.  III. — Succession  on  Intestacy  to  Personal  Estate. 

Distribution. — It  is  the  administrator's  duty,  after  pay- 
ing the  intestate's  debts  and  other  claims  upon  hi^  estate, 
to  distribute  the  residue  of  his  personal  estate  among  the 
persons  entitled,  at  the  time  of  his  death,  to  succeed  thereto  (/) ; 
including  among  such  persons  the  representatives  of  any  who 
have  died  since  the  intestate,  but  before  the  distribution. 

Rules  of  Succession. — ^The  succession  to  the  residue  of 
an  intestate's  personal  estate  is  regulated  by  the  statutes  of 
the  reigns  of  Charles  II.  (1670,  c.  10),  and  James  II.  (1685, 


{y)  Inheritance  Act,  1833  (c.  106),  ss.  6,  7,  8. 

(z)  Barton,  §  1307 ;  f^ee  Inheritance  Act,  1833  (c.  106),  a,  I ;  JU  Smart,  18 
Ch.  D.  165,  30  W.  R.  43. 

(a)  Barton,  §  1295. 

(6)  2  Bl.  Comm.  371. 

(c)  Copyhold  Act,  1894  (c.  46),  s.  21  (1),  (c) ;  1  Watk.,  Cop.  450. 

{d)  AnU,  p.  135  ;  Be  Chenmoeth,  1902,  2  Ch.  488,  71  L.  J.  Ch.  739,  86  L.  T. 
890. 

(e)  Ante,  p.  16 ;  Litt.  s.  165. 

(/)  St.  of  Distribution,  1670  (c.  10),  s.  3. 
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c.  17),  commonly  called  the  Statutes  of  Distribution,  subject 
to  the  provisions,  already  mentioned  (p.  397),  of  the  Intestates' 
Estates  Act,  1890.    The  Statutes  of  Distribution,  however,  do 
not  apply  to  the  personal  estate  of  a  married  woman  dying  Estate  of 
intestate  {g) ;    the  residue  of  which  belongs,  by  the  common  m*"ied 
law,  to  her  husband  (h).    In  other  cases,  the  residue  is  dis-  ^*^°'*°' 
tributable  as  follows  : — 

If  the  intestate  leave  a  widow,  and  also  a  child  or  children  Share  of 
or  remoter  issue,  the  widow  takes  one-third  of  the  residue,  widow. 
If  he  leave  a  widow,  but  no  issue,  and  his  death  has  occurred 
since  the  Ist  September  1890,  his  widow,  as  has  been  seen, 
takes,  under  the  Intestates'  Estate  Act,  1890,  the  whole  of 
his  estate,  both  real  and  personal,  if  it  do  not  exceed  in  value 
the  sum  of  £500 ;  and  otherwise,  she  has  a  charge  on  such 
estate  for  that  sum,  with  interest  (p.  397).  In  default  of  issue, 
the  widow  takes,  in  addition  to  her  interest  under  the  last- 
mentioned  Act,  one-half  of  the  residue  of  the  personal  estate  (i). 

The  child  or  children,  if  any,  of  the  intestate,  and  the  issue  Rigbu  of 
of  any  child  who  may  have  died  in  his  Ufetime,  take  two-thirds  children  or 
of  the  residue,  if  -there  be  a  widow  ;   and,  otherwise,  the  whole.  "™^  ^  *""®' 
If  there  be  children,  and  no  issue  of  a  deceased  child,  the  chil- 
dren are  entitled  in  equal  shares  (per  capita).    If  there  be  also 
issue  of  a  deceased  child  or  of  deceased  children,  the  division 
is  per  stirpes  ;  that  is,  into  as  many  shares  as  there  are  children, 
whether  living,  or  who  have  died  leaving  issue ;   and  the  issue 
of  any  deceased  child  take  such  child's  share,  as  representing 
him.    If  there  be  issue  of  deceased  children,  but  no  child  Uving, 
the  issue  are  entitled  per  stirpes,  as  last  explained.    The  share 
of  a  deceased  child  is  divided  among  that  child's  issue,  in 
accordance  with  the  preceding  rules  (/).    If  there  be  only  one 
child  or  other  descendant,  he,  of  course,  takes  the  whole  of 
the  children's  portion. 

If  the  intestate  has,  in  his  lifetime,  made  any  settlement  Advancement, 
of  land  on,  or  advancement  of  a  portion  to,  any  child  other 
than  his  heir-at-law,  such  provision  must  be  reckoned  as  part, 
or  the  whole  (according  to  its  value),  of  that  child's  share 
imder  the  intestacy ;  so  as  to  equalise,  as  nearly  as  may  be, 
the  shares  of  all  the  children  thereimder  (k),  A  share  so 
accounted  for  is  said  to  be  '  brought  into  hotchpot.' 

(g)  See  St.  of  Frauds,  1677  (c.  3),  s.  24. 

(A)  2  Wms.  Ezors.  pt.  3,  bk.  4,  ch.  1,  s.  1  ;  pott,  pp.  407,  411. 

(i)  St.  of  Distribution,  1670  (c.  10),  b.  3. 

(;)  Ibid. ;  Burton,  §§  1402,  1403  ;  Re  Boss's  Trusts,  L.  R.  13  Eq.  286,  41 
L.  J.  Ch.  130,  25  L.  T.  817  ;  Jie  Natt,  37  Ch.  D.  517,  67  L.  J.  Ch.  797,  58  L.  T. 
722. 

(^•)  St.  of  Distribution,  1670  (c.  10),  s.  o  ;  iZe  Ford,  1902,  2  Ch.  605,  71  L.  J. 
Ch.  778,  87  L.  T.  113.  As  to  what  is  deemed  an  advancement  of  a  portion 
under  this  statute,  see  Taylor  v.  Taylor,  L.  R.  20  Eq.  155,  23  W.  R.  719 ;  In  re 
Mockley,  29  Ch.  D.  250,  54  L.  J.  Ch.  722,  33  W.  R.  777. 
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If  the  intestate  leave  no  children,  or  remoter  issue,  his 
father  takes  the  whole  of  the  residue ;  unless  the  intestate 
have  left  a  widow — ^and  in  that  case,  one  half  (Z) ;  sub]ect> 
however,  to  the  widow's  rights,  under  the  Intestates'  Estates 
Act,  1890,  where  the  intestate  has  died  since  the  1st  Septem- 
ber 1890  (p.  397). 

If  the  intestate  leave  no  children  or  remoter  issue,  or  father^ 
his  mother  and  brothers  and  sisters  take,  in  equal  shares,  the 
whole — or,  if  the  deceased  have  left  a  widow,  a  moiety— of 
the  residue,  subject  to  the  widow's  rights  under  the  Act 
last  mentioned ;  the  brothers  and  sisters  taking  (in  equal 
shares),  if  there  be  no  mother ;  and  the  mother  taking  solely,, 
if  there  be  no  brother  or  sister.  The  children  (but  not  remoter 
issue)  of  any  brother  or  sister  of  the  intestate,  who  may  have 
died  in  his  lifetime  leaving  children,  represent  and  take  the 
place  of  their  parent,  provided  the  mother,  or  any  brother  or 
sister,  of  the  intestate  be  living — but  not  otherwise  (m). 

If  the  intestate  leave  no  children,  or  remoter  issue,  or  father, 
mother,  brother,  or  sister,  the  residue  is  taken  by  the  nearest 
in  degree  of  his  kindred  (n),  whether  ancestors  or  coUateral 
relations,  in  equal  shares ;  subject,  if  the  intestate  leave  a 
widow,  to  her  right  to  a  moiety  of  the  residue,  and  to  her 
rights,  also,  imder  the  Intestates'  Estates  Act,  1890  (p.  397). 
Between  ancestor  and  descendant,  each  generation  represents 
one  degree  of  kindred.  Thus,  grandfathers  and  grandmothers 
are  in  the  second  degree.  They  therefore  exclude  an  imcle  or 
aunt,  who  is  in  the  third,  or  a  cousin,  who  is  in  the  fourth 
degree ;  for,  between  collateral  relations,  the  degrees  are 
reckoned  upwards  and  downwards  through  the  common  pro- 
genitor (o). 

In  the  succession  to  the  residue  of  an  intestate's  personal 
estate,  males  have  no  preference  over  females ;  nor  an  elder 
over  a  younger ;  nor  paternal  over  maternal  relations ;  nor 
relations  of  the  whole  blood  over  those  of  the  half  blood ;  but 
all  in  the  same  degree  take  equaUy  (p). 

{I)  Maekborough  v.  Davisj  1  P.  Wms.  41  ;  2  Wms.,  Exors.  pt.  3,  bk.  4,  oh.  1, 
8.  4. 

{m)  St.  of  Distribution,  1670  (c.  10),  s.  7  ;  1  Jac.  II.,  c.  17,  s.  7  ;  Keylway  v. 
Keylway,  2  F.  Wms.  344  ;  Wms.  Exors.  supra;  2  Bl.  Comm.  515,  516. 

(n)  By  *  nearest  in  degree  of  kindred,'  or  next  of  kin,  is  here  meant  the 
nearest  relations  according  to  the  mode  above  stated  of  reckoning  the  degrees 
of  relationship  ;  as  distingnisbed  from  '  statutory  next  of  kin,'  by  which  is 
meant  such  relations  as  are  nearest  in  right  of  succession  under  the  Statutes 
of  Distribution  ;  see  Be  Fergu»»(m'i  Will,  1902,  1  Ch.  483,  71  L.  J.  Ch.  360 ;  c/. 
Be  Gray's  Settlement,  1896,  2  Ch.  802,  65  L.  J.  Ch.  858,  75  L.  T.  407. 

(o)  St.  of  Distribution,  1670  (c.  10),  ss.  6,  7  ;  Burton,  §  1408  (n.) ;  Wms. 
Exors.  supra, 

{p)  Wms.  Exors.  supra;  Moor  v.  Barham,  cited  1  P.  Wms.  63 ;  Jessopp  v. 
Watson,  1  M.  &  K.  665. 


CHAPTER   VII. 

ACQUISITION  THROUGH  MARRIAGE. 

By  modem  statutes,  the  rules  of  the  common  law  and  equity  l»w  hereon 
respecting  the  acquisition  of  rights  of  property  through  marriage  altered  by 
have  been  materiaUy  altered.    The  rights  of  persons  marri^  rtfttuSw. 
prior  to  these  alterations  are  still  regulated,  however,  to  some 
extent,  by  the  earlier  law.    The  subject  is  here  considered  with 
reference  to — (1st)  the  rights  of  the  husband ;   and  (2ndly)  the 
rights  of  the  wife. 

Sect.  I. — ^Rights  of  the  Husband. 

Under  this  head  are  considered — (i.)  the  husband's  rights  Arrangement 
at  common  law,  and  by  analogous  rules  of  equity ;  (ii.)  the  ^^  object, 
effect  upon  those  rights  of  the  rules  of  equity  respecting  trusts 
for  the  separate  use  of  a  married  woman,  and  her  right  to  a 
settlement ;  (iii.)  their  modification  by  modem  statutes  prior 
to  the  Married  Women's  Property  Act,  1882  ;  and  (iv.)  their 
exclusion  by  the  Married  Women's  Property  Act,  1882. 

(i.)  Husband's  Rights  at  Gonimon  Law,  and  by  axia-  Different 
logrous  Rules  of  Equity. — ^Real  estate,  chattels  real,  and  other  rights, 
personalty,  are  respectively  the  subjects  of  distinct  rights  of  the 
husband. 

In  Real  Estate, — ^As  regards  real  estate,  the  husband  is  Estate  daring 
entitled  to  an  interest  during  the  joint  Uves  of  himself  and  J^*"**  ^^^^ 
his  wife  in  estates  in  fee  simple,  in  tail,  or  for  life,  belonging 
to  her  at  the  time  of  the  marriage,  or  acquired  by  her  during 
its  continuance.  In  legal  language,  the  husband  and  wife  are 
said  to  be  seised  in  right  of  the  wife  ;  but  the  husband,  during 
their  joint  Uves,  has  the  sole  right  to  the  rents  and  profits, 
and  may  alienate  or  charge  the  land,  to  the  extent  of  his 
interest  (a). 

(a)  Co.  Litt.  351  a  ;  1  Bright,  Husb.  and  Wife,  112 ;  Robertson  v.  NtrrrU,  11 
Q.  B.  916.  That  the  marriage  of  a  female  joint  tenant  does  not  operate  as  a 
severance  of  the  joint  tenancy,  see  Palmer  v.  Richj  1897,  1  Ch.  134,  66  L.  J. 
Ch.  69,  76  L.  T.  484. 
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This  interest  of  the  husband  is  enlarged  into  an  estate  for 
the  full  term  of  his  life  (i.e.,  though  the  wife  should  die  before 
him),  in  land  or  other  realty  (6)  of  freehold  tenure,  of  which 
the  wife  is  seised,  or  to  which  she  is  equitably  entitled,  for  an 
estate  of  inheritance  in  possession  (c)  (or  subject  only  to  an 
estate  for  years),  and  in  severalty,  tenancy  in  common,  or 
coparcenary  (but  not  in  joint  tenancy)  (d) ;  provided  he  has 
had  by  her  a  child,  bom  alive,  and  who  either  does  or  might 
inherit  the  estate.  The  birth  of  a  child  incapable  of  inheriting, 
as  where,  the  estate  being  in  tail  male,  the  only  child  is  a 
daughter,  would  not  entitle  the  husband  to  curtesy  (e).  This 
estate  of  the  husband  is  called  an  '  estate  by  the  curtesy  of 
England'  (/).  It  is  said  not  to  be  complete  till  the  wife's 
death ;  nevertheless,  from  the  moment  of  the  child's  birth, 
the  husband  may  convey  the  land  for  the  term  of  his  own  life  ; 
whereas,  before  that  event,  he  can  convey  only  for  the  joint 
lives  of  himself  and  his  wife  (^). 

The  estate  by  the  curtesy  does  not  extend  to  land  of  copy- 
hold tenure,  unless  by  special  custom  of  the  manor.  Where 
it  obtains,  it  is  considered  as  a  continuation  of  the  wife's  estate, 
and  is,  therefore,  complete  without  admittance  (k).  Enfran- 
chisement of  copyhold  land  extinguishes  any  such  special 
custom,  and  the  land  becomes  subject  to  the  general  law  of 
curtesy ;  except  as  to  persons  married  before  the  enfranchise- 
ment, where  it  is  effected  under  the  Copyhold  Act,  1894  (c.  46)  (i). 

By  the  custom  of  gavelkind,  the  birth  of  issue  is  not  a 
requisite  for  an  estate  by  the  curtesy ;  moreover,  the  estate 
extends  to  a  moiety  only  of  the  wife's  lands,  and  is  lost  if  the 
husband  marries  again  (/). 

A  tenant  by  the  curtesy,  in  possession,  has  the  powers  of 
a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890  (k). 
And  where  a  married  woman,  who,  had  she  not  been  married, 
would  have  been,  or  have  had  the  powers  of,  a  tenant  for  life 
under  the  Acts,  is  entitled  otherwise  than  for  her  separate  use, 
she  and  the  husband  together  have  these  powers  (I), 

(6)  1  Cruise,  t.  5,  ch.  2,  s.  16  ;  Co.  Litt.  351  a,  b. 

(<?)  See  Gihbtm  v.  Fyden,  L.  R.  7  Eq.  371,  38  L.  J.  Ch.  377,  20  L.  T.  616  ; 
Eager  v.  Fumivall,  17  Ch.  D.  115,  50  L.  J.  Ch.  537,  44  L.  T.  464. 
{d)  Co.  Litt.  186  a  ;  2  Cruise,  t.  18,  ch.  1,  s.  51. 
\e)  2  Bl.  Comm.  128. 

(/)  Co.  Litt.  29  a-30  b  ;  2  Bl.  Comm.  126  ;  Barton,  §  348. 
(^)  Co.  Litt.  30  a  ;  see  Jones  v.  Davies,  5  H.  &  N.  766,  779  ;  Barton,  §  350. 
{h)  Barton,  §  1311  ;  Scriv.,  Cop.  74. 
{i)  See  8.  21  (1)  (c) ;  2  Watk.,  Cop.  75. 
\j)  Co.  Litt.  30  a  ;  2  Bl.  Comm.  128. 

{k)  S.  L.  Act,  1882  (c.  38),  s.  58  ;  see  ante,  p.  63.  As  to  the  hasband's 
powers  of  leasing  under  the  Settled  Estates  Act,  1877  (c.  18),  see  s.  46  of 
that  Act. 

(I)  S.  L.  Act-,  1882,  s.  61  (3). 
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Except  as  provided  by  the  above  Acts,  a  husband  can  Mortgage  by 
alienate  his  wife's  real  estate  to  the  extent  only  of  his  interest  'J'M^d  and 
in  it ;   and  to  that  extent  only  is  it  liable  for  his  debts.    And  ^^Uy.  ^*  ^ ' 
if  the  wife  joins  with  the  husband  in  mortgaging  her  land  as 
a  security  for  his  debt,  she  is  entitled  to  have  the  debt  dis- 
charged by  him,  or  out  of  his  estate,  and  the  land  reconveyed 
to  her— even  though  the  right  of  redemption  should  have  been 
reserved  to  the  husband  and  his  heirs ;    unless  it  is  evident 
that  she  intended  to  part  absolutely  with  aU  interest  in  the 
land  (m). 

In  Chattels  Real, — As  regards  an  estate  for  years,  or  other  Absolute  in- 
chattel  real  of  the  wife,  belonging  to  her  at  the  time  of  the  *®'r"^®^P* 
marriage,  or  accruing  to  her  during  the  coverture,  the  husband  mentaij 
is  entitled,   during  the   coverture,   to  receive  the  rents   and  alienation, 
profits,  and  to  dispose  of  the  whole  interest,  by  aUenation  inter 
vivos,  for  any  purpose ;    and  it  is  Uable  for  his  debts.    And 
if  he  survives  the  wife,  the  estate  or  interest  belongs  to  him 
absolutely,  in  his  marital  right.    But  if  he  dies  before  the  wife 
without  having  disposed  of  it  in  his  Ufetime,  the  wife  is  entitled 
to  it  as  survivor ;    for  he  cannot,  in  that  case,  alienate  it  by 
wiD.    These  rules  apply  whether  the  interest  is  in  possession 
or  in  expectancy  (n);  unless  the  expectant  interest  be  such 
that  it  could  not,  by  any  possibility,  come  into  possession  during 
the  coverture  (o) ;   in  which  case,  he  cannot  dispose  of  it  while 
it  remains  outstanding. 

In  other  Personalty, — Personalty,  other  than  chattels  real.  Absolute  in- 
to which  the  wife  is  entitled  at  the  time  of  the  marriage,  orJ®^*»^^^ 
which  accrues  to  her  during  the  coverture,  belongs  to  the  hus-  poMeaaion. 
band  absolutely  ;  subject,  however,  to  its  reduction  into  posses- 
sion by  him,  so  far  as  it  consists  of  an  interest,  or  interests,  of 
which  legal  possession  has  not  been  obtained.     The  husband 
is  entitled  to  reduce  it  into  possession  in  his  marital  right,  or, 
after  the  wife's  death,  as  her  administrator.    But  if  he  dies  in 
her  Ufetime,  any  such  personalty  which  he  has  not  reduced 
into  possession  wiU  survive  to  her ;  and  this  is  a  right  of  which 
he  cannot  deprive  her  by  any  disposition,  not  involving  an 
actual  reduction  into  possession  (j>). 

(wi)  See  Huntingdon  v.  Huntingdon,  2  Bro.  P.  C.  1  ;  Dawson  v.  Bomk  of 
WhiUhaven,  6  Ch.  D.  218,  46  L.  J.  Ch.  884,  37  L.  T.  64 ;  Be  Duke  of  MaH- 
borough,  1894,  2  Ch.  133,  63  L.  J.  Ch.  471,  70  L.  T.  314  ;  Be  Cronmire,  1898,  2 
Q.  B.  383,  67  L.  J.  Q.  B.  620,  78  L.  T.  483. 

(n)  Bracebridge  v.  Cook,  Plowd.  418  ;  Co.  Litt.  351  a  ;  iZc  Bellamy,  26  Ch.  D. 
620,  53  L.  J.  Ch.  174,  49  L.  T.  708. 

(o)  Duberley  v.  Day,  16  Beav.  33,  5  H.  L.  Cas.  388  ;  2  pt.  1,  Davidson,  Conv. 
219. 

(jp)  Co.  Litt.  351  b  ;  2  Bl.  Comm.  434,  435.    As  to  what  is  a  reduction  into 

S^ssession,  see  notes  to  Byall  v.  Bowles,  1  L.  C.  Eq.  96  ;  Homsby  v.  Lee,  2 
add.  16  ;  In  re  Butler's  Trusts,  38  Ch.  D.  286,  57  L.  J.  Ch.  643,  59  L.  T.  386. 
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RevernotiAry  Hence,  where  the  wife's  interest  in  personalty  (other  than 
personalty.  chattels  real)  is  reversionary — ^that  is,  where  it  is  subject  to 
a  preceding  limited  interest  in  another  person — ^the  husband, 
so  long  as  it  remains  reversionary,  cannot  alienate  it,  so  as 
to  defeat  the  wife's  right  by  survivorship.  And  so,  where 
land  is  subject  to  a  trust  for  sale  and  payment  of  the  proceeds 
to  a  married  woman,  though  the  husband  is  entitled  to  receive 
the  purchase-money  after  the  sale,  he  cannot  previously,  by 
any  act  of  his,  bar  the  wife's  possible  interest  in  the  money  (q). 
Money  subject  Where  money  is  subject  to  a  trust  for  its  investment  in 
^J^^^or  land,  for  the  benefit  of  a  married  woman  absolutely,  she  may, 
by  electing  to  take  the  money  as  personalty,  entitle  her  hus- 
band to  receive  it  in  his  marital  right  (r). 


conversion. 


Separate  use. 


How  created. 


(ii.)  Equitable  Rules;  Trusts  for  Separate  Use,  axid 
Equity  to  a  Settlement. — By  the  rules  of  equity,  where 
a  trust  is  created  of  real  or  personal  estate,  for  the  benefit  of 
a  woman,  with  the  addition  of  the  words  '  for  her  separate 
use,'  or  a  similar  expression,  the  effect  of  the  trust — ^in  any 
case  where,  since  the  Married  Women's  Property  Act,  1882, 
it  can  be  operative — ^is  to  exclude  her  husband's  marital  rights 
in  the  subject  of  the  trust,  and  to  give  her  the  same  rights  in 
it  as  if  she  were  immarried  (s).  But — ^inasmuch  as  the  pur- 
pose of  these  rules  is  merely  to  secure  to  a  married  woman  the 
personal  enjoyment,  and  exercise  of  rights,  of  property — ^if  she 
dies  without  having  disposed  of  her  equitable  interest  in  her 
lifetime  or  by  will,  her  husband  may  be  entitled,  as  from  her 
death,  to  an  estate  by  the  curtesy  in  it,  so  far  as  it  consists 
of  realty  (t),  and  will  be  entitled  to  it  absolutely,  so  far  as  it 
consists  of  personalty — ^according  to  the  rules  previously  men- 
tioned (pp,  406,  407)  (u). 

In  any  case  where,  since  the  Married  Women's  Property 
Act,  1882,  a  trust  of  this  kind  can  be  operative,  it  may  be 
created  either  before  or  after  the  woman's  marriage,  and  either 
as  a  provision  on  marriage,  or  otherwise ;  and  either  by  the 
woman  herself,  with  respect  to  her  own  estate,  or  by  gift  or 
other  disposition  on  the  part  of  her  husband,  or  of  any  other 
person.  And  it  may  be  created  either  by  actual  declaration 
of  trust,  or  simply  by  a  gift  to  her  for  her  separate  use.    In 


(q)  Franks  v.  Bollcms,  L.  R.  3  Ch.  App.  717,  37  L.  J.  Ch.  664,  18  L.  T.  623. 

(r)  Oldham  ▼.  Hughes,  2  Atk.  452  ;  Slandering  v.  Hati,  11  Ch.  D.  652,  48  L.  J. 
Ch.  382,  27  W.  R.  749. 

{s)  See  fftUme  v.  Tenant,  1  Bro.  C.  C.  16  ;  S.C.,  and  notes  thereto,  1  L.  C.  Eq. 
654  ;  Lewin,  920,  et  seq.  Her  rights  may  be  subject,  however,  to  a  restraint 
on  alienation,  as  to  which,  see  post,  p.  453. 

it)  Cooper  V.  Macdonald,  7  Ch.  D.  288,  47  L.  J.  Ch.  373,  38  L.  T.  191  ;  BaUs 
V.  Kesterton,  1896,  1  Cb.  159,  65  L.  J.  Ch.  108,  73  L.  T.  666. 

(u)  ProudUy  v.  Bidder,  2  M.  &  E.  57  ;  Lewin,  944. 
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the  latter  case,  the  husband  is,  constructively,  a  trustee  for  the 
wife,  to  the  extent  of  the  estate  that  vests  in  him  at  common 
law  (v). 

By  other  rules  of  equity,  a  husband's  common  law  rights  Equity  to  a 
in  his  wife's  estate  are  subject,  under  some  circumstances,  to  •®'*^®™®'**- 
her  equity  to  a  settlement.  Where  a  husband  cannot  recover, 
otherwise  than  by  action,  an  interest  to  which  he  is  entitled 
in  his  marital  right,  the  Court,  at  the  instance  of  the  trustees 
(if  any)  in  whom  the  subject-matter  of  such  interest  is  vested, 
or  of  the  wife,  or — ^if  the  subject-matter  be  money  lodged  in 
court— even  without  the  request  of  any  party,  will  grant  the 
husband  rehef  upon  the  terms,  only,  of  lus  making  a  suitable 
provision,  by  settlement,  for  his  wife  and  any  issue  of  the 
marriage,  out  of  the  interest  claimed  by  him,  or  otherwise ; 
unless  the  wife  and  children  are  already  sufficiently  provided 
for  under  a  previous  settlement ;  or  unless  the  right  to  a  settle- 
ment is  expressly  waived  by  the  wife,  or  is  lost  through  some 
misconduct  on  her  part.  This  equitable  modification  of  the 
husband's  rights  is  based  on  the  principle  that  '  he  who  seeks 
equity  must  do  equity.'  It  applies  to  real,  as  well  as  personal, 
estate ;  and  it  may  be  asserted,  not  only  against  the  husband 
himself,  but  also,  in  general,  against  persons  claiming  under 
him — ^as  a  trustee  under  his  bankruptcy,  or  a  person  to  whom 
he  has  assigned  the  interest,  even  though  for  valuable  considera- 
tion. The  portion  to  be  settled  is  fixed  by  the  Court,  in  its  What  portion 
discretion,  according  to  the  particular  circumstances  of  each8«ttled. 
case ;  and,  under  special  circumstances — ^as  where  the  husband 
has  abandoned  the  wife,  or  is  not  in  a  position  to  maintain 
her,  and  the  subject  of  the  claim  is  not  more  than  sufficient 
for  her  maintenance — ^the  whole  may  be  settled  (w). 

(iii.)  Statutory  Modiflcations,  prior  to  the  Married  Protection 
Women's  Property  Act,  1882,  of  Husband's  Rigrhts.— o«ier. 
Under  provisions  of  the  Matrimonial  Causes  Act,  1857  (c.  85), 
as  subsequently  amended,  a  wife  deserted  by  her  husband  may 
obtain  a  judicial  order,  whereby  her  earnings  and  property 
acquired  (whether  as  her  own,  or  as  executrix,  administratrix, 
or  trustee)  since  the  commencement  of  the  desertion — includ- 
ing estates  in  remainder  or  reversion — are  protected  against 
her  husband  and  his  creditors,  and  other  persons  claiming 
under  him,  and  belong  to  her  as  if  she  were  a  feme  sole  (x). 

(f )  See  Lewin,  922  et  teq. ;  notes  to  Jlvime  v.  Tenanty  1  L.  C.  Eq.  664. 

[w)  See  generally,  as  to  tfae  equity  to  a  settlement,  Lewin,  904-916  ;  notes 
to  Mibank  v.  Montolieuy  and  Murrau  v.  Elibanh^  1  L.  C.  Eq.  621  ;  Reid  v.  Rtid, 
33  Cb.  D.  220,  55  L.  J.  Ch.  766,  66  L.  T.  163 ;  RoberU  v.  Cooper,  1891,  2  Cb. 
336,  60  L.  J.  Ch.  377,  64  L.  T.  684. 

(x)  S.  21 ;  Matrimonial  Causes  Acts,  1868  (c.  108),  ss.  6,  10,  and  1864  (c.  44), 
%.\\  Be  Coioard  and  AdamCs  Purchase,  L.  R.  20  Eq.  179,  44  L.  J.  Cb.  384,  32 
L.  T.  682 ;  UiU  v.  Cooper,  1893,  2  Q.  B.  85,  62  L.  J.  Q.  B.  423,  69  L.  T.  216. 
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Property  of  Under  the  same  Act,  a  wife  judicially  separated  is,  from 

^**®  ^  ted '*^^  ^^®  ^**®  ^^  *^®  sentence,  and  during  the  continuance  of  the 
^^^  '  separation,  deemed  a  feme  sole,  as  to  property  which  may  be 
acquired  by,  or  devolve  upon,  her  (y) ;  and  the  same  may  be 
disposed  of  by  her  accordingly,  and^  on  her  death  intestate, 
devolves  as  if  her  husband  were  then  dead.  And,  in  case  of 
resumption  of  cohabitation,  the  property  she  is  then  entitled 
to  is  held  to  her  separate  use ;  subject  to  any  agreement  in 
writing,  made  between  herself  and  her  husband  whilst  sepa- 
rate (s.  25)  (z). 
Settlements  in  Under  the  same  Act,  the  Court  decreeing  a  dissolution  of 
SkBae™*^****  marriage  or  judicial  separation,  for  adultery  of  the  wife,  may 
order  a  settlement  of  her  property,  in  possession  or  reversion, 
for  the  benefit  of  the  innocent  party  and  the  children  of  the 
marriage,  or  either  of  them  (s.  45),  And,  under  the  Matri- 
monial Causes  Act,  1859  (c.  61),  after  a  final  decree  of  nullity 
or  dissolution  of  marriage,  the  Court  may  inquire  into  the 
existence  of  any  ante-nuptial  or  post-nuptial  settlement,  and 
may  make  any  order  as  to  the  apphcation  of  the  property 
settled,  either  for  the  benefit  of  the  children,  or  their  respective 
parents  (s.  5).  The  powers  given  by  the  enactment  last  men- 
tioned have  been  extended,  by  the  Matrimonial  Causes  Act, 
1878  (c.  19,  s.  3),  to  cases  where  there  are  no  children  of  the 
marriage. 
Married  By  the  Married  Women's  Property  Act,  1870  (c.  93),  s.  1, 

Women's  ^j^^  earnings  of  any  married  woman,  gained  since  the  9th  August, 
1870^'  ^  ° '  1870,  in  any  employment,  &c.,  carried  on  separately  from  her 
husband,  and  any  investments  of  such  earnings,  were  to  be 
deemed  property  held  and  settled  to  her  separate  use  (a).  And 
any  personal  property  to  which  a  woman,  married  after  the 
9th  August  1870,  should  during  marriage  become  entitled,  as 
next  of  kin  of  an  intestate,  or  any  sum  of  money,  not  exceed- 
ing £200,  coming  to  her  under  a  deed  or  will,  or  the  rents  and 
profits  of  any  freehold  or  copyhold  property  descending  upon 
her,  after  the  passing  of  the  Act,  as  heiress  or  co-heiress  of  an 
intestate,  were  (subject  to  the  trusts  of  any  settlement)  to 
belong  to  her  for  her  separate  use  (6).  These  provisions  are 
repealed,  however,  by  the  Married  Women's  Property  Act, 
1882  (c.  75),  except  as  regards  interests  to  which  a  woman, 

(y)  That  this  enactment  does  not  apply  to  property  to  which  the  wife  was 
entitled  in  possession  at  the  date  of  the  decree,  see  Watte  v.  Mariand,  38  Ch. 
D.  135,  67  L.  J.  Ch.  155,  59  L.  T.  185. 

(2)  Nicd  V.  Nicol,  31  Ch.  D.  524,  55  L.  J.  Ch.  437,  54  L.  T.  470. 

(a)  See  Ashtoartk  v.  Outram,  5  Ch.  D.  9*23,  46  L.  J.  Ch.  687,  37  L.  T.  85. 

(6)  See  Re  DavUs,  1897,  2  Ch.  204,  66  L.  J.  Ch.  512 ;  Be  Voss,  13  Ch.  D.  504, 
42  L.  T.  78.  That  this  provision  extends  only  to  the  personal  enjoyment  of 
rents  and  profits  by  a  married  woman,  and  not  to  the  inheritance,  see  Johnson 
V.  /oArwron,  35  Ch.  D.  345,  66  L.  J.  Ch.  326,  56  L.  T.  163. 
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married  before  the  Ist  January,  1883,  may  have  become  en- 
titled before  that  date  (s.  22). 

(iv.)  Exolusion  of  the  HuBband's  Biffhts,  by  the  Married  Provisions  of 
Women's  Property  Act.  1882  (c  76). —By  this  Act,  a<^«Aota8to 
married  woman  is  made  capable  of  acquiring,  holding,  and^",^^ 
disposing  of,  by  will  or  otherwise,  any  real  or  personal  property, 
as  her  separate  property,  in  the  same  manner  as  if  she  were 
a  feme  sole,  without  the  intervention  of  any  trustee  (s.  1). 
And  all  real  or  personal  property  which  belongs  to  a  woman 
married  after  the  commencement  of  the  Act  (the  1st  January, 
1883),  at  the  time  of  marriage,  or  which  is  acquired  by,  or 
devolves  upon,  her  after  marriage,  is  made  her  separate  pro- 
perty, as  above  (s.  2)  (c).  And,  as  regards  a  woman  married 
before  the  commencement  of  the  Act,  all  real  or  personal  pro-: 
perty,  her  title  to  which — ^whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder — accrues  (d) 
after  the  commencement  of  the  Act,  is  made  her  separate 
property,  as  above  (s.  5). 

The  effect  of  the  Act  is  to  exclude  all  marital  rights  to  Their  effect  on 
which  a  husband  would  have  been  entitled  under  the  former  m»rit*l  rights, 
law,  so  far  as  regards  the  acquisition,  holding,  enjoyment,  and 
disposition,  by  his  wife,  of  property  which,  by  the  Act,  is  made 
her  separate  property.  Since,  however,  the  Act  contains  no 
provision  as  to  the  devolution  of  property  to  which  the  wife 
is  entitled  at  her  death,  in  the  event  of  her  death  intestate  in 
her  husband's  lifetime,  it  has  been  held  that,  in  such  event, 
the  husband  is  entitled,  as  before  the  Act,  to  the  wife's  per- 
sonal estate  (e) ;  and  that  he  takes,  in  that  event,  an  estate 
by  the  curtesy  in  his  wife's  real  estate,  as  from  her  death,  where 
he  would  have  been  tenant  by  the  curtesy  before  the  Act  (/). 

The  Act  provides,  moreover,  that  nothing  therein  contained  Provisions  as 
shall  interfere  with,  or  affect,  any  settlement,  or  agreement  for  to  settlements. 
a  settlement,  made  or  to  be  made,  whether  before  or  after 
marriage,  respecting  the  property  of  any  married  woman  (s.  19). 
The  effect  of  this  provision  is  that,  so  far  as  the  property  com- 
prised in  such  a  settlement  or  agreement  would  have  been 
bound  thereby,  if  the  Act  had  not  been  passed,  the  provisions 


(c)  As  to  the  application  of  this  enactment  to  property  in  which  the  wife 
has  a  life  interest  with  a  general  power  of  appointment,  and  which,  in  default 
of  appointment,  is  limited  to  her  executors,  administrators  and  assigns,  see 
JRe  Onslow,  39  Ch.  D.  622,  57  L.  J.  Ch.  940,  59  L.  T.  308  ;  JRe  Davenport,  1895, 
1  Ch.  361,  64  L.  J.  Ch.  341,  72  L.  T.  404. 

(rf)  See  Jieid  ▼.  JReid,  31  Ch.  D.  402,  56  L.  J.  Ch.  294,  64  L.  T.  100 ;  JZc 
Parsons,  46  Ch.  D.  61,  69  L.  J.  Ch.  666,  62  L.  T.  929. 

(c)  Re  Lambert,  39  Ch.  D.  626,  57  L.  J.  Ch.  927,  69  L.  T.  429  ;  Surman  v. 
Wharton,  1891,  1  Q.  B.  491,  60  L.  J.  Q.  B.  233,  64  L.  T.  866. 

(/)  Hope  V.  Hope,  1892,  2  Ch.  336,  61  L.  J.  Ch.  441,  66  L.  T.  622. 
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above  mentioned  of  the  Act,  whereby  property  is  made  separate 
property  of  the  wife,  do  not  apply,  and  are  to  be  treated  as 
non-existent  (g). 


Sect.  II. — ^Rights  of  the  Wife. 


Dower,  and 
rights  on  in- 
testacy of 
husband. 


Its  nature. 


Their  Nature. — ^By  the  common  law,  a  wife  may  be 
entitled,  through  marriage,  to  an  interest — which  is  called 
dower — in  certain  estates  of  inheritance  of  the  husband.  The 
right  of  a  woman  married  on  or  before  the  1st  January,  1834, 
to  this  interest,  was  a  right  accruing  through  marriage.  But 
where  the  marriage  has  taken  place  since  that  day  (in  which 
case,  her  right  to  dower  is  subject  to  the  provisions  of  the 
Dower  Act,  1833,  c.  105),  the  right  is,  virtually,  a  right  accruing 
on  the  husband's  death.  A  wife  has  no  rights,  tl^ough  mar- 
riage, in  her  husband's  estate,  whether  real  or  personal,  other 
than  her  right  to  dower ;  for  her  rights  under  the  Intestates' 
Estates  Act,  1890  (p.  397),  and  her  right,  independently  of 
that  Act,  to  a  share  of  her  husband's  personalty  (p.  403),  are 
rights  that  arise  only  in  the  event  of  his  intestacy. 

Dower  at  Common  Law. — ^Under  the  law  prior  to  the 
Dower  Act,  1833,  dower,  or  an  '  estate  in  dower,'  was  an  estate 
for  life  to  which  (if  it  had  not  been  duly  barred)  a  woman  waa 
entitled,  on  her  husband's  death,  in  one-third  part  in  value 
of  the  lands  and  tenements  (h)  of  freehold  tenure,  of  which  he 
was  seised  in  fact,  or  in  law,  at  the  time  of  the  marriage,  or 
I  subsequently  during  the  coverture,  for  a^  l^al  estate  of  in- 
,.  heritance,  in  possession  (or  subject  only  to  an  estate  for  years), 
and  in  severalty,  or  as  tenant  in  common  or  coparcener  (not 
as  joint  tenant) ;  and  which  her  issue,  if  any,  by  the  husband, 
might  possibly  inherit  (i).  The  actual  birth  of  such  issue  was 
not  necessary,  even  where  the  husband's  estate  was  an  estate 
tail ;  but  it  was  essential  that  there  should  have  been  a  legal 
possibility  of  inheritable  issue.  Hence,  if  land  were  Umited 
to  a  man  and  the  heirs  of  his  body  by  his  first  wife,  and,  after 
the  death  of  his  first  wife  he  married  again,  the  second  wife, 
surviving  him,  would  not  have  dower  in  the  land  ;    for  her 


ig)  Re  Stonor't  Trusts,  24  Ch.  D.  195,  52  L.  J.  Ch.  776,  48  L.  T.  963  ;  JRe 
Whitaker,  34  Ch.  D.  227,  56  L.  J.  Ch.  251,  56  L.  T.  34  ;  Hancock  v.  Hantock^ 
38  Ch.  D.  78,  57  L.  J.  Ch.  396,  58  L.  T.  906  ;  SUvem  v.  Trevor-Garrick,  1893, 
2  Ch.  307,  62  L.  J.  Ch.  660,  69  L.  T.  11  ;  Bwkland  v.  Bucklandy  1900,  2  Ch. 
534,  69  L.  J.  Ch.  648,  82  L.  T.  759. 

(A)  Including  various  incorporeal  hereditaments  ;  see  1  Crnise,  t.  6,  ch.  2, 
s.  11. 

(t)  Co.  Litt.  31  a  ;  2  Bl.  Comm.  129 ;  1  Cruise,  t.  6,  ch.  1  ;  Burton,  §  .349  ; 
see  lie  MicheU,  1892,  2  Ch.  87,  61  L.  J.  Ch.  326,  66  L.  T.  366. 
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issue  by  him  could  not  inherit  (/).    By  the  custom  of  gavelkind,  In  gavelkind 
the  widow  was  entitled  to  a  moiety  of  the  land,  but  only  during  ^*^**- 
widowhood  (k). 

Under  the  law  prior  to  the  above  Act,  the  right  to  dower  None  in  equit- 
did  not  extend  to  the  husband's  equitable  estates  (I) ;    nor  •^^^  estates, 
to  land  which,  though  real  estate  at  law,  is  personalty  in  equity, 
e.g.y  land  belonging  to  partners  in  trade  (m). 

The  wife's  right  to  dower,  under  the  law  prior  to  the  above  Not  defeated 
Act,  was  not  defeated  by  the  husband's  aUenation,  either  inter  ^i^enation  ^or 
vivos  or  by  will ;    for  she  might  compel  the  alienee,  after  her  debta. 
husband's  death,  to  assign  her  dower.    Hence,  her  concurrence 
in  her  husband's  aUenation  was  necessary,  to  extinguish  her 
right  to  dower.     And  her  right  was  paramount  to  claims  on 
the  land  in  respect  of  her  husband's  debts  (n). 

Jointure. — The  right  to  dower  might,  ^however,  be  barred  by  Dower  might 
the  wife's  acceptance  of  a  jointure,  in  heu  of  dower.  A  jointure  ^  barred  by. 
was,  originally,  a  provision  made  for  the  wife,  in  cases  where 
the  husband's  estate  was  a  use,  or  equitable  estate,  and  there- 
fore not  subject  to  dower  (o).  The  conversion  of  uses  into 
legal  estates,  by  the  Statute  of  Uses,  would  have  given  to 
those  married  women,  to  whom  jointures  had  already  been 
granted,  a  right  to  dower  in  addition  to  their  jointures,  had 
not  the  Statute  of  Uses  provided,  that  if,  before  marriage,  land 
had  been,  or  should  be,  so  limited  by  the  husband  as  to  give 
the  wife  a  legal  estate  for  her  life,  at  the  least,  to  be  enjoyed 
immediately  after  her  husband's  death,  she  should  be  barred 
of  all  claim  to  dower  (p).  Such  a  provision  was  called  a  legal 
jointure.  Any  other  provision,  however,  made  for  the  wife, 
and  accepted  by  her  (if  of  full  age)  expressly  in  Ueu  of  dower^ 
was  in  equity  effectual,  as  an  equitable  jointure,  to  bar  her  dower ; 
though,  if  it  was  made  after  marriage,  she  had  a  right  to  elect 
between  such  provision  and  her  dower  (q). 

Limitations  to  Bar  Dower, — ^In  order  to  prevent  the  incon-  In  convey^ 
venient  right  of  dower  from  attaching,  under  the  law  prior  *^^'**- 
to  the  Dower  Act,  conveyances  of  legal  estates  of  inheritance 
were  commonly  made  with  such  limitations  that,  while  the 

{j)  Litt.  8.  53  ;  2  Bl.  Comm.  131. 

(it)  Burton,  §  349.  ,  • 

{I)  Ibid.  §  1363. 

(m)  PhUlips  V.  Phillips,  1  M.  &  K.  649. 

(n)  Burton,  §  351  ;  Co.  Litt.  31  a  ;  see  Dawson  v.  Bank  of  Whitehaven^  4  Ch. 
D.  639,  6  Ch.  D.  218  ;  46  L.  J.  Ch.  884,  37  L.  T.  64. 

(o)  This  provision  was  usually  made  by  a  settlement  of  land  on  the  husband 
and  wife  as  joint  tenants,  so  that  the  whole  might  go  to  the  survivor.  The 
term  *  jointure'  seems  to  have  thus  arisen  :  Burton,  §  357. 

[p)  St.  of  Uses,  1535  (c.  10),  ss.  4-7. 

{q)  Burton,  §  361  ;  Streatfield  v.  Streaifield,  Cas.  Temp.  Talb,  176,  S.G^  and 
notes,  1  L.  C.  Eq.  416. 
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aUenee  obtained  aU  the  rights  of  ownership,  he  had  not,  techni^ 
cally,  an  estate  to  which  dower  would  attach.  For  .this  pur- 
pose, a  form  of  hmitation  known  as  a  hmitation  to  uses  to 
bar  dower  was  usually  adopted.  This  was  a  limitation  to  such 
uses  as  the  alienee  should  by  deed  or  will  appoint ;  and,  in 
default  of  appointment,  to  his  use  for  life,  without  impeach- 
ment for  waste ;  with  remainder,  in  case  of  the  determination 
of  such  estate  in  the  aUenee's  Ufetime,  to  the  use  of  a  trustee 
and  his'  heirs,  in  trust  for  the  aUenee  during  the  rest  of  his 
life  ;  with  remainder,  on  the  alienee's  death,  to  the  use  of  him 
and  his  heirs.  By  the  exercise  of  the  power  of  appointment 
thus  given  him,  the  alienee  might  dispose  of  the  inheritance, 
either  in  his  lifetime  or  by  will,  free  from  his  wife's  dower. 
Subject  to  any  disposition  in  his  lifetime,  he  had  the  full  en- 
joyment of  the  land  during  his  life.  And  if  he  died  without 
having  disposed  of  the  land,  the  inheritance  passed  to  his  heirs, 
according  to  the  limitation  for  that  purpose.  But,  by  reason 
of  the  hmitation  to  the  trustee,  the  aUenee  had  not  an  estate 
of  inheritance  in  possession.  He  had  only  a  Ufe  estate  in 
possession,  with  a  fee  simple  in  remainder  expectant  on  his 
own  death  ;  and  neither  of  these  was  an  estate  to  which  dower 
attached  (r). 

Dower  under  Present  Law. — By  the  Dower  Act,  1833 
(c.  105),  the  previous  law  respecting  dower  was  materially 
altered.  Subject  to  these  alterations,  however,  the  rules  of 
the  common  law  respecting  dower,  both  in  general  and  under 
the  custom  of  gavelkind,  still  apply  to  this  estate. 

Under  the  Act,  a  woman  married  since  the  1st  of  January, 
1834,  is  not  entitled  to  dower  out  of  any  lands  which  her 
husband  has  disposed  of  absolutely,  in  his  lifetime  or  by 
will  (s.  4)  (rr) ;  and  all  partial  estates  and  interests,  charges, 
debts  (s),  incumbrances,  contracts,  and  engagements,  to  which 
his  land  is  subject,  are  efEectual  as  against  her  right  to  dower  (s.  5). 
Under  this  provision,  a  widow's  dower  is  chargeable  with  a 
proportional  part  of  the  sum  to  which  she  is  entitled  under 
the  Intestates'  Estates  Act,  1890  (p.  397),  where  she  has  a 
claim  under  that  Act  (t). — ^The  Act  also  provides  that  a  declara- 
tion of  the  husband,  made  by  deed  or  wiU,  to  the  effect  that 
his  wife  shall  not  be  entitled  to  dower,  will  exclude  her  right 


(r)  Fearne,  C.  R.  347. 

{rr)  See  Lacey  v.  Hill,  L.  R.  19  Eq.  346,  44  L.  J.  Ch.  215. 

(«)  In  Spyer  v.  ffyatt,  20  Beav.  621,  it  was  held  that  the  right  to  dower  stiU 
has  priority  over  ordinary  creditors  of  the  deceased  hasband.  But  in  this 
case  the  claim  was  to  freebench  in  copyhold  land,  which  is  not  within  the 
Act. 

(0  JU  Charriere,  1896,  1  Ch.  912,  65  L.  J.  Ch.  460,  74  L.  T.  650. 
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thereto  in  any  land  to  which  such  declaration  extends  (ss.  6,  7) ; 
also,  that,  her  right  to  dower  shaU  be  subject  to  any  terms 
imposed  by  her  husband's  will  (s.  8) ;  and  that,  if  he  devises 
to  her,  or  f6r  her  benefit,  any  estate  or  interest  in  land  out  of 
which  she  would  otherwise  be  dowable,  she  shall  not  be  entitled 
to  dower  out  of  any  of  his  land,  unless  the  contrary  be  declared 
by  his  win  (s.  9)  {u). 

In  some  respects,  however,  the  widow's  rights  are  extended  Dower 
by  the  Act ;   for  it  gives  her  a  right,  in  equity,  to  dower  out  **^*^J^^i*^  ^ 
of  land  to  which  the  husband  was  beneficially  entitled  for  an  c«tote8,  &c. 
interest  that  would  not  entitle  her  to  dower,  at  law — such 
interest,  whether  wholly  equitable,  or  partly  legal  and  partly 
equitable,  being  an  estate  of  inheritance  in  possession,  or  equal 
to  an  estate  of  inheritance  in  possession,  other  than  an  estate 
in  joint  tenancy  (v).    The  Act  also  gives  her  dower  out  of  land 
in  which  the  husband  had  a  right  of  entry  or  action  merely, 
without  possession.    It  also  provides  that  the  husband  may 
bind  himself,  by  agreement,  not  to  bar  his  wife's  right  to  dower 
out  of  his  lands  ;  and  that  the  Act  shall  not  interfere  with  any 
rule  by  which  legacies  bequeathed  to  widows,  in  satisfaction  of 
dower,  are  entitled  to  priority  over  other  legacies  (ss.  11,  12)  (w), 

A  widow's  right  of  dower,  under  the  present  law,  may  be  Jointure 
barred  by  her  previous  acceptance  of  a  jointure  in  Ueu  of  ^^^^^  present 
dower,  as  before  the  Dower  Act  (p.  413)  (x).      In  modem  *^' 
practice,  where  a  provision  is  made  for  a  wife  upon  marriage, 
out  of  her  husband's  land,  in  Ueu  of  dower,  it  is  usually  a 
jointure  rent-charge  for  her  life,  as  from  the  husband's  death 
(see  p.  359). 

A  widow  has  a  remedy  by  action,  to  enforce  assignment  Remedies  for 
of  her  dower,  and  for  recovery  of  arrears  of  her  dower,  to  the  ^"co^^'fy  ^^ 

_,.,.,  ,   v*'  dower. 

extent  of  six  years  arrears  (y). 

A  tenant  in  dower  may  grant  leases  under  the  Settled  Leases  by 
Estates  Act,  1877  (c.  18),  s.  46.  But  she  has  not  the  powers  ^JJ^^^*  *** 
of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890.       ^^^^' 

Freebench.  —  The    right   to   dower    is    not    incident,   by  In  copyholds, 
general  custom,  to  land  of  copyhold  tenure.    But,  by  a  special 

(ii)  See  also  s.  10  ;  Rmdand  v.  CuthherUon,  L.  R.  8  Eq.  466,  20  L.  T.  938,  17 
W.  R.  907  ;  Lofiey  v.  Hill,  L.  R.  19  Eq.  346,  44  L.  J  f"  •.  215  ;  Re  ThamaSy  34 
Ch.  D.  166,  56  L.  J.  Ch.  9,  55  L.  T.  629. 

(v)  S.  2  ;  see  iZe  Michelly  tup,  note  (t). 

{w)  That  a  legacy  given  to  a  wife  in  consideration  of  her  relinquishment  of 
dower  has  sach  priority  only  where  her  dower  is  not  barred,  see  Re  Green- 
icood,  1892,  2  Ch.  295,  61  L.  J.  Ch.  558,  67  L.  T.  76. 

{x)  See  3  pt.  1,  Davidson,  Conv.  471. 

(y)  1  Cruise,  t.  6,  ch.  3  ;  Burridge  v.  Bradyl,  1  P.  Wms.  127  ;  Roper  v. 
Roper,  3  Ch.  D.  714,  35  L.  T.  155,  24  W.  R.  1013 ;  Real  Property  Limitation 
Act,  1833  (c.  27),  s.  41. 
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custom,  existing  in  many  manors,  a  right,  analogous  to  dower, 
obtains  under  the  name  of  freebench.  This  right,  which  is 
not  affected  by  the  Dower  Act,  1833  (z),  is,  in  general,  a  life 
estate,  but  sometimes  an  estate  during  widowhood,  in  a  certain 
portion — usually  one-half,  or  a  third — of  the  land,  or,  occasion- 
ally, in  the  whole.  In  general,  it  does  not  attach  till  the 
husband's  death,  and  extends  only  to  lands  to  which  he  was 
entitled,  at  the  time  of  his  death,  in  possession,  either  as  tenant 
on  the  court  roll  or  as  surrenderee  (a) ;  being,  therefore,  de- 
feated by  his  aUenation,  in  his  lifetime  or  by  will  (b) ;  and  it 
does  not  extend  to  equitable  interests.  Like  curtesy  in  copy- 
holds, it  is  complete  without  admittance  (a). 

Enfranchisement  of  copyhold  land  extinguishes  the  right 
of  freebench,  and  the  land  becomes  subject  to  the  ordinary 
law  of  dower ;  except  as  to  persons  married  before  the  en- 
franchisement, where  it  is  made  under  the  Copyhold  Act, 
1894  (c). 


(z)  Smith  V.  Adams,  5  D.  M.  &  G.  712. 

(a)  1  Cruise,  t.  10,  ch.  3,  ss.  22-48  :  Burton,  §  1311 ;  Scriv.,  Cop.  69  et  teq,; 
Vaughan  v.  Atkina,  5  Burr.  2764. 

(6)  Lacey  v.  HUl,  L.  R.  19  Bq.  346,  44  L.  J.  Ch.  215.  As  to  priority  of  free- 
bench  to  ordinary  debts  of  the  deceased  husband,  see  Spyer  v.  Byatt,  20 
Beav.  621,  tup.  note  («). 

(c)  2  Watk.  Cop.  69  ;  Copyhold  Act,  1894  (c.  46),  s.  21  (1)  (c). 
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CHAPTER   VIII. 

OPERATION  OF  THE  STATUTES  OF  LIMITATIONS, 

AND  PRESCRIPTION. 

Secjt.  I. — Statutes  of  Limitations. 

Early  Law  and  Modem  Statutes. — ^Prior  to  the  year  1833,  Old  law  of 
the  law  as  to  the  limitation  of  claims  to  land,  through  lapse  "™*^*»^'^' 
of  time,  depended  chiefly  on   statutes   of   Henry  VIII.   and 
James  I.  (a) ;    and  was  in  a  very  confused  and  unsatisfactory 
state.    The  period  of  limitation  of  a  real  action  (one  of  the 
remedies  for  the  enforcement  of  such  claims)  was  different 
from  that  appHcable  to  rights  of  entry,  and  to  actions  of  eject- 
ment whereby  such  rights  were  enforced ;   and  a  right  of  entry 
might  be  maintained  beyond  the  prescribed  period,  by  a  mere 
claim,  made  on  the  land,  without  further  proceedings.    But, 
by  the  Real  Property  Limitation  Act,  1833  (c.  27),  real  actions, 
and  the  effect  of  a  mere  claim  in  keeping  alive  a  right  of 
entry,  were  aboUshed,  and  the  law  was  otherwise  altered  and 
simplified  (6).    On  this  Act,  together  with  the  Real  Property  Modem 
Limitation  Act,   1874  (c.   57),  the  present  law  of  limitation  ^™^*^^»«" 
appUcable  to  interests  in  land  depends  (except  as  to  claims 
by  the  Crown) ;   and  the  two  Acts  are  together  referred  to,  in 
this  chapter,  as  the  Statutes  of  Limitations. 

Application  of  the  Statutes  —  Their  Operation.  —  The  Interpsta 
Statutes  of  Limitations  apply  to  land  of  whatever  tenure — gtat^te*^*^ 
including  therein  manors,  messuages,  and  all  other  corporeal 
hereditaments,  lay  interests  in  tithe  rent-charge,  and  all  estates 
and  interests  in  any  of  these  objects.  They  also  apply  to 
advowsons ;  to  moneys  secured  by  mortgage  of,  or  charge, 
lien,  or  judgment,  upon,  land  ;  and  to  rent  (which  term  extends 
to  heriots,  and  to  all  services  and  suits  that  may  be  distrained 
for),  and  other  periodical  sums,  charged  upon,  or  payable  out 
of,  land  (Act  of  1833,  c.  27,  ss.  1,  30 ;  Act  of  1874,  c.  57,  s.  8). 
But  under  provisions  of  the  Land  Transfer  Acts,  1875  and  1897, 

(a)  32  Hen.  VIII.,  c.  2  ;  21  Jac.  I.,  c.  16. 
(6)  See  Darby  &  Bosanquet,  pt.  5,  c.  1. 

2  D 
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noticed  in  a  later  chapter  (p.  483),  the  registration  of  title  to 
land,  pursuant  to  those  Acts,  exempts  the  land,  in  some  cases, 
from  the  operation  of  the  Statutes  of  Limitations. 

Where  a  person  entitled  to  any  interest,  within  the  Statutes 
of  Limitations,  in  land  of  which  another  (c)  has  the  actual 
possession,  neglects  to  exercise  his  rights  in  respect  of  that 
interest,  and  to  enforce  them,  if  necessary,  as  against  the  person 
in  possession,  by  action  for  recovery  of  possession  of  the  land, 
or  by  distress,  or  otherwise,  according  to  the  nature  of  the 
right,  within  the  time  limited  by  the  Acts  for  that  purpose, 
hiB  interest  is,  at  the  expiration  of  that  time,  entirely  extin- 
guished— being,  in  effect,  transferred  to  the  person  in  posses- 
sion of  the  land  (d);  though  if  that  person  took  and  held 
possession,  under  an  instrument  which  purported  to  settle  the 
land  upon  him  for  life  with  remainders  to  others,  he  is  estopped 
from  disputing  the  validity  of  the  instrument,  and  setting  up 
his  title  under  the  Acts,  as  against  the  remaindermen  (e). 

Periods  of  Limitation.  —  The  periods  prescribed  by  the 
Statutes  of  Limitations  for  the  enforcement  of  the  various 
rights  to  which  they  apply,  may  be  considered  with  reference 
to— (i.)  estates  in  land  ;  (ii.)  advowsons ;  (iii.)  money  charged 
upon  land,  judgments,  and  legacies;  (iv.)  rents  and  other 
periodical  sums  charged  upon,  or  payable  out  of,  land. 

(i.)  Estates  in  Land. — ^An  action  cannot  be  brought  by  a 
person  claiming  an  estate  in  land,  for  recovery  of  the  land  (/), 
unless  within  twelve  years  (g)  next  after  the  time  when  the 
right  to  bring  the  action  first  accrued  to  him,  or  to  some  other 


(e)  The  possession  of  one  coparcener,  joint  tenant,  or  tenant  in  common, 
is  not,  under  the  Statutes  of  Limitations,  the  possession  of  any  other ;  nor 
is  the  possession  of  a  relation  of  the  heir  deemed  the  heir's  possession, 
R.  P.  L.  Act,  1833,  c.  27,  ss.  12,  13  ;  Be  BMt,  36  Ch.  D.  553,  57  L.  J.  Ch. 
184,  58  L.  T.  9.  That  the  Statutes  do  not  apply  where  the  possessor  is  the 
claimant's  agent,  see  Lydl  v.  Kennedy,  14  App.  Ca.  437,  69  L.  J.  Q.  B.  268,  62 
L.  T.  77. 

(d)  R.  P.  L.  Act.  1833,  c.  27,  s.  34 ;  ScoU  v.  Nixon,  3  Dru.  k  War.  388 ; 
Dawkins  v.  Lord  Penrhyn,  4  App.  Cas.  51,  48  L.  J.  Ch.  304,  39  L.  T.  583  ; 
Kibble  v.  Fairthomey  1895,  1  Ch.  219,  64  L.  J.  Ch.  184,  71  L.  T.  755  ;  JU  Jolly, 
1900,  2  Ch.  616,  69  L.  J.  Ch.  661,  83  L.  T.  118. 

(«)  Board  v.  Board,  L.  R  9  Q.  B.  48,  43  L.  J.  Q.  B.  4,  29  L.  T.  459  ;  DaUon 
V.  Fitzgerald,  1897,  2  Ch.  86|  66  L.  J.  Ch.  604,  76  L.  T.  700. 

(/)  An  action  to  compel  admittance  to  copyholds,  where  the  lord  has  seized 
qwyuique,  is  an  action  for  recovery  of  land  within  the  Statutes ;  WaUert  v. 
Webb,  L.  R.  9  Eq.  83,  5  Ch.  531,  39  L.  J.  Ch.  677  ;  EccUg.  Contmitnoners  v. 
Parr,  1894,  2  Q.  B.  420,  63  L.  J.  Q.  B.  784,  71  L.  T.  65.  And  the  lord's  right 
of  seizure  is,  it  seems,  an  interest  in  land  within  the  Statutes  ;  Re  Lidtard 
and  Jackson's  and  Broadley's  Contract,  42  Ch.  D.  264,  58  L.  J.  Ch.  785,  61  L.  T. 
322. 

ig)  The  general  period  of  limitation  for  the  recovery  of  land,  under  the 
former  Act,  was  twenty  years  ;  for  which  the  period  of  twelve  years  has  been 
substituted  by  the  later  Act. 
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person  through  whom  he  claims ;  or,  if  the  estate  claimed  by 
him  was  originally  an  estate  in  reversion  or  remainder,  or  other 
future  estate,  and  the  person  last  entitled  to  any  particular 
estate,  on  which  such  future  estate  was  expectant,  was  not 
in  possession  of  the  land  at  the  time  when  his  interest  deter- 
mined, then  within  twelve  years  next  after  the  time  when  the 
right  to  recover  the  land  first  accrued  to  the  person  whose 
interest  has  so  determined,  or  within  six  years  next  after  the 
time  when  the  estate  of  the  claimant  has  become  vested  in 
possession — ^whichever  of  those  two  periods  shall  be  the  longer 
(E.  P.  L.  Act,  1833,  c.  27,  s.  2 ;  R.  P.  L.  Act,  1874,  c.  57, 
ss.  1,  2)  (h). 

The  preceding  enactment  is  subject  to  a  proviso,  that  if,  at  Extension  in 
the  time  when  the  right  of  action  accrued,  the  claimant,  or  ^^f??**^^^"'' 
the  person  through  whom  he  claims,  was  under  disability  of  *  ^  *  ^* 
infancy,  coverture  (i),  idiotcy,  lunacy,  or  unsoundness  of  mind, 
then,  notwithstanding  the  expiration  of  the  period  of  twelve 
or  six  years,  as  the  case  may  be,  the  action  may  be  brought 
within  six  years  next  after  the  party  has  ceased  to  be  imder 
disability,  or  has  died,  whichever  first  happens — provided  the 
action  be  brought  within  thirty  years  after  the  time  at  which 
the  right  to  bring  it  first  accrued  (R.  P.  L.  Act,  1874,  c.  57, 
ss.  3,  5)  (j).    But  if  a  person  who  is  under  disability  when  his 
right  of  action  accrues,  dies  without  having  ceased  to  be  imder 
disability,  no  further  extension  of  time  is  allowed  by  reason 
of  the  disabiUty  of  any  other  person  (R.  P.  L.  Act,  1833,  c.  27, 
s.  18). 

A  special  provision,  however,  applies  to  the  case  of  an  action  Action  by 
by  a  mortgagee,  to  recover  possession  of  the  land ;    namely,  "^ortg^ee  for 
that  the  action  may  be  brought  within  twelve  years  after  the  P°"*®®"  ^"* 
last  payment  of  any  part  of  the  principal  money  or  interest 
secured  by  the  mortgage,  although  more  than  twelve  years 
may  have  elapsed  since  the  right  to  recover  the  land  first 
accrued  (R.  P.  L.  Act,  1837,  c.  28)  (k). 

An  action  for  foreclosure  of  a  mortgage  is  an  action  for  Foreclosure, 
recovery  of  land,  within  the  Statutes ;   and  the  right  of  action  *°" 
first  accrues  on  default  in  payment  of  the  mortgage  money  (1) ; 

[h)  As  to  the  operation  of  the  last  provision,  see  Pedder  v.  Hunt,  18  Q.  B.  D. 
565,  56  L.  J.  Q.  B.  212,  56  L.  T.  687  ;  He  Earl  of  Devon' t  Settled  Estates,  1896,  2 
Ch.  662,  65  L.  J.  Ch.  810,  75  L.  T.  178. 

(t)  See  post,  p.  455. 

(j)  The  periods  of  six  and  thirty  years  are  sabstitnted,  by  this  Act,  for  ten 
and  forty  years  respectively,  allowed  by  the  earlier  Act.  The  later  Act  also 
deprives  a  claimant  of  a  similar  extension  of  time,  previously  allowed,  on  the 
ground  of  his  absence  beyond  seas,  s.  4. 

(k)  See  Ludbrook  v.  Ludbrook,  1901, 2  K.  B.  96,  70  L.  J.  K.  B.  652,  84  L.  T.  485 

{I)  IfaHock  V.  AMerry,  19  Ch.  D.  639,  51  L.  J.  Ch.  394,  46  L.  T.  356  ;  otrfe, 
p  p.  185,  206. 
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or,  if  the  mortgaged  estate  is  then  an  estate  in  expectancy, 
on  its  becoming  an  estate  in  possession  (11),  After  foreclosure, 
a  right  to  recover  the  land  accrues  to  the  mortgagee,  as  owner 
under  the  judgment  of  foreclosure ;  and  the  period  prescribed 
by  the  Statutes  nms  from  the  date  of  his  right  to  the  possession 
of  the  land,  as  such  owner  (m). 
Provisions  as  Where  the  riffht  of  a  tenant  in  tail  to  recover  possession 
to  estates  tau.  ^j  jand  is  extinguished  by  lapse  of  time,  the  rights  of  all  per- 
sons entitled  to  estates  which  he  might  have  barred — ^that  is, 
estates  expectant  on,  or  in  defeasance  of,  the  estate  tail — are 
also  extinguished.  And  if  a  tenant  in  tail,  entitled  to  recover 
possession  of  land,  dies  before  the  expiration  of  the  time  within 
which  his  action  for  that  purpose  must  be  brought,  no  person 
entitled  to  an  estate  which  he  might  have  barred  can  recover 
the  land,  but  within  the  period  during  which  the  tenant  in 
tail  might  have  done  so,  had  he  continued  to  Uve  (E.  P.  L, 
Act,  1833,  c.  27,  ss.  21,  22)  (n). 

Where  a  tenant  in  tail  has  made  an  assurance,  which  does 
not  bar  estates  taking  efEect  after,  or  in  defeasance  of,  the 
estate  tail,  possession  by  any  person  under  such  assurance, 
for  twelve  years  from  the  time  at  which  the  tenant  in  tail 
might  have  completely  barred  the  entail  without  the  consent 
of  any  other  person,  makes  the  assurance  efEectual  as  against 
an  estate  to  take  effect  after,  or  in  defeasance  of,  the  estate 
tail  (R.  P.  L.  Act,  1874,  c.  57,  s.  6).  This  provision  appUes 
to  an  assurance  whereby  a  base  fee  is  created  under  the  Fines 
and  Recoveries  Act,  1833  (p.  1 05) ;  and  by  its  operation,  every 
estate  in  remainder  after,  or  in  defeasance  of,  the  estate  tail 
is  extinguished,  when  the  required  possession  has  continued 
for  twelve  years  from  the  death  of  the  protector  of  the  settle- 
ment ;  and  the  base  fee  thus  becomes  a  fee  simple  absolute. 
But  this  provision  does  not  apply  where  an  assurance  by  a 
tenant  in  tail  creates  a  base  fee  defeasible  by  the  issue  in  tail, 
by  reason  of  the  assurance  not  having  been  enrolled  under  the 
Fines  and  Recoveries  Act  (pp.  47,  50).  In  that  case,  the  time 
runs  under  the  Statutes  of  Limitations,  as  against  the  issue 
in  tail,  only  from  the  death  of  the  tenant  in  tail  who  made  the 
assurance  (o). 
When  the  As  to  the  time  at  which  the  right  to  bring  an  action  for 

rightof  action  recovery  of  the  land  first  accrues  (which,  it  will  be  observed, 

accrues — 


(«)  HughUl  V.  WUkinton,  38  Ch.  D.  480,  57  L.  J.  Ch.  1019,  58  L.  T.  880. 

(m)  Pugh  V.  Beath,  7  App.  Cas.  235,  51  L.  J.  Q.  B.  367,  46  L.  T.  321. 

(n)  See  GoodaU  v.  SJcerratt,  3  Drew.  216  ;  Eari  of  Abergavenny  v.  Brace,  L.  R. 
7  Exch.  146,  41  L.  J.  Ex.  121,  26  L.  T.  614. 

(o)  Penny  v.  Alien,  7  D.  M.  &  G.  408,  426  ;  Morgan  v.  Morgan,  L.  R.  10  Eq. 
99,  39  L.  J.  Cb.  493,  22  L.  T.  596  ;  MilU  v.  Capel,  L.  R.  20  Eq.  692,  44  L.  J.  Ch. 
674,  33  L.  T.  158  ;  Sag.  R.  P.  Stat.  87. 
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is  the  commencement  of  the  period  of  limitation),  the  follow- 
ing rules  apply  :— 

(a)  In  general,  the  right  accmes  at  the  time  when  the  General  rule, 
claimant  was  dispossessed,  if  he  was  previously  in  possession ; 
and,  otherwise,  at  the  time  when  he  became  entitled  to  an 
estate  in  possession  in  the  land  (R.  P.  L.  Act,  1833,  c.  27, 
ss.  3,  4,  6)  (p). 

(13)  Where  a  person  is  in  possession  of  land  as  tenant  at  where 
will,  the  right  of  the  person  entitled  subject  to  such  tenancy,  poeaesaor  is 
to  recover  the  land,  is  deemed  to  have  first  accrued  either  at^**°*"***^*^^' 
the  determination  of  such  tenancy,  or  at  the  expiration  of  one 
year  next  after  its  commencement  (R.  P.  L.  Act,  1833,  c.  27, 
s.  7)  (q).    A  mortgagor  or  cestui  que  trust  is  not  deemed  to  be 
a  tenant  at  will,  within  the  meaning  of  this  provision,  to  the 
mortgagee  or  trustee  (s.  7).    But  after  payment  of  the  mort- 
gage money,   and  before  reconveyance,  the  mortgagor  holds 
as  the  mortgagee's  tenant  at  will,  and  may,  as  such,  acquire 
the  legal  estate  under  the  Statutes  of  Limitations  (r). 

(7)  Where  a  person  is  in  possession  of  land  as  tenant  from  where  he  is 
year  to  year,  or  other  period,  without  lease  in  writing,  the  right  ?®*'^y  tenant, 
of  the  person  entitled  subject  thereto,  to  recover  the  land,  is    °" ' 
deemed  to  have  first  accrued  at  the  determination  of  the  first 
of  such  years  or  other  period,  or  at  the  last  time  when  any 
rent  payable  in  respect  of  such  tenancy  has  been  received 
(R.  P.  L.  Act,  1833,  c.  27,  s.  8). 

(S)  Where  a  person  is  in  possession  of  land  under  a  lease  where  he  holds 
in  writing,  at  a  yearly  rent  of  twenty  shillings  or  upwards,  by  lease  in 
and  such  rent  has  been  received  by  a  person  wrongfully  claim-  '^"**°^' 
ing  to  be  entitled  to  the  reversion  expectant  on  the  lease,  the 
right  of  the  person  entitled,  subject  to  the  lease,  to  recover 
the  land,  is  deemed  to  have  first  accrued  at  the  time  at  which 
the  rent  was  first  received  by  the  person  wrongfully  claiming 
as  aforesaid  (R.  P.  L.  Act,  1833,  c,  27,  s.  9)  {s), 

(e)  Where  an  acknowledgment  of  the  title  of  the  person  where 
entitled  has  been  given  to  him  or  his  agent,  in  writing  signed  acknowiedg- 
by  the  person  in  possession,  the  possession  of  the  latter  ig^^^t given; 
deemed  to  have  been  the  possession  of  the  person  to  whom, 
or  to  whose  agent,  the  acknowledgment  was  given ;  and  that 
person's  right  to  recover  the  land  is  deemed  to  have  accrued 

{p)  That  a  lessor's  right  does  not  accrue  until  the  expiration  of  the  term, 
although  a  third  person  has  previoaslj  acqaired  a  title  under  the  Statutes  of 
Limitations  as  against  the  lessee,  see  Walter  v.  Yaldtny  1902,  2  K.  B.  804,  71 
L.  J.  K.  B.  693,  87  L.  T.  97. 

(7)  See  Day  v.  Day,  L.  R.  3  P.  C.  761,  40  L.  J.  P.  C.  35  ;  Warren  r.  Murray, 
1894,  2  Q.  B.  648,  64  L.  J.  Q.  B.  42,  71  L.  T.  458  ;  Lyives  v.  Simith,  1899,  1  Q.  B. 
486,  68  L.  J.  Q.  B.  275.  80  L.  T.  122. 

(r)  Survds  to  Thompson,  22  Ch.  D.  614,  52  L.  J.  Ch.  406,  48  L.  T.  210. 

(»)  See  WUliams  v.  Pott,  L.  R.  12  Eq.  149,  40  L.  J.  Cb.  775. 
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at  the  time  when  such  acknowledgment  (or  the  last  of  such 
acknowledgments)  was  given  (R.  P.  L.  Act,  1833,  c.  27,  s.  14). 
The  acknowledgment  must  be  given  before  the  prescribed  period 
has  expired,  idasmuch  as  the  claimant's  title  is  then  extin- 
guished, and  a  subsequent  acknowledgment  could  not  revive 
it  (t).  An  acknowledgment  by  the  agent  of  the  person  in 
possession  is  not  sufficient  (u), 
where  con-  (?)  In  case  of  concealed  fraud,  the  right  to  recover  land  of 

cealed fraud;  which  the  claimant,  or  any  person  through  whom  he  claims, 
has  been  deprived  by  such  fraud,  is  deemed  to  have  first 
accrued  at  the  time  at  which  such  fraud  has  been,  or  with 
reasonable  dihgence  might  have  been,  discovered ;  except  as 
against  a  bond  fide  purchaser  for  value,  who  had  not  notice 
of  the  fraud  (R.  P.  L.  Act,  1833,  c.  27,  s.  26)  (t?). 

(17)  Where  land  or  rent  vested  in  a  trustee,  upon  an  express 
trust,  has  been  conveyed  by  him  to  a  purchaser  for  valuable 
consideration,  the  right  of  the  cestui  que  trust  to  recover  the 
land  or  rent  is  deemed  to  have  first  accrued,  as  against  such 
purchaser,  at  the  time  of  the  conveyance  (see  R.  P.  L.  Act,  1833, 
c.  27,  s.  25).  This  provision  applies  where  the  conveyance  to 
the  purchaser  is  made  in  breach  of  trust ;  and  it  is  applicable 
only  where  the  purchaser  has  notice  of  the  trust,  or  has  not 
acquired  the  legal  estate ;  for  it  does  not  affect  the  rule  that 
the  right  of  the  cestui  qtie  trust  is  lost,  as  against  a  purchaser 
for  value  without  notice,  who  has  the  legal  estate  (w). 

The  Statutes  of  Limitations  apply  to  remedies  in  equity, 
as  well  as  at  law,  for  recovery  of  land  or  rent  {x).  Prior  to 
the  year  1890,  however,  this  rule  did  not  apply  to  the  claim 
of  a  cestui  que  trust  against  his  trustee,  or  a  volunteer  entitled 
through  him,  under  a  trust  actually  declared ;  except  in  the 
case  (presently  mentioned)  of  money  charged  on  land.  But 
in  the  case  of  a  trust  arising  by  operation  of  law,  merely,  the 
remedies  of  the  beneficiary  against  the  trustee,  and  persons 
claiming  through  him,  have  been  subject  to  the  provisions  of 
the  Statutes  from  the  time  of  their  enactment  (y). 

Under  the  Trustee  Act,  1888  (c.  59),  s.  8,  however,  in  any 
action  or  other  proceeding  against  a  trustee,  or  any  person 


Equitable 
claims. 


Trustee  Act, 
1888. 


(0  See  Sanders  v.  Sanders,  19  Ch.  D.  373,  51  L.  J.  Ch.  276,  45  L.  T.  637  ; 
Darby  &  Bosanquet,  380,  381. 

(u)  Ley  V.  Peter,  27  L.  J.  Ex.  239. 

(v)  As  to  what  is  deemed  to  constitute  a  concealed  fraud  within  this 
section,  see  Petre  v.  Petre,  1  Drew,  371,  397  ;  Vane  v.  Vane,  L.  R.  8  Ch.  383,  42 
L.  J.  Ch.  299,  28  L.  T.  320  ;  Wmis  v.  EaH  Hmce,  1893,  2  Ch.  545,  62  L.  J.  Ch. 
690,  69  L.  T.  358  ;  Re  McCallum,  1901,  1-  Ch.  143,  70  L.  J.  Ch.  206.  83  L.  T. 
717. 

{w)  Darby  k  Bosanquet,  426,  442  ;  see  ante,  p.  151. 

(x)  See  R.  P.  L.  Act,  1833,  c.  27)  s.  24. 

(y)  See  Darby  &  Bosanquet,  247. 
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claiming*  through  him,  commenced  after  the  Ist  January,  1890 
— except  where  the  claim  is  founded  upon  any  fraud,  or 
fraudulent  breach  of  trust,  to  which  the  trustee  was  party  or 
privy ;  or  is  to  recover  trust  property,  or  the  proceeds  thereof, 
still  retained  by  the  trustee,  or  previously  received  by  him  and 
converted  to  his  own  use — ^the  defendant  has  the  same  benefit 
of  any  statute  of  limitations  as  if  he  had  not  been  a  trustee, 
or  person  claiming  through  a  trustee.  And  if  the  action  or 
proceeding  is  for  recovery  of  money  or  other  property,  and 
is  one  to  which  no  existing  statute  of  Umitations  applies,  the 
trustee,  or  person  claiming  through  him,  is  entitled  to  the  benefit 
of,  and  is  at  liberty  to  plead,  the  lapse  of  time  as  a  bar  to  the 
action  or  proceeding,  as  if  the  claim  had  been  against  him  in 
an  action  for  money  had  and  received.  Under  the  Act,  time 
is  to  run  against  a  married  woman  entitled  in  possession  for 
her  separate  use,  whether  with  or  without  restraint  on  anticipa- 
tion ;  but  is  not  to  begin  to  run  against  a  beneficiary,  unless 
and  until  his  interest  is  an  interest  in  possession  (z). 

As  has  been  already  mentioned  (p.  186),  a  mortgagor's  Provision  m 
equity  of  redemption,  or  estate  in  the  mortgaged  land,  may  be  to  equities  of 
extinguished  (or,  in  eflEect,  transferred  to  the  mortgagee)  by '®  ^^^ 
the  operation  of  the  Statutes  of  Limitations,  where  the  mort- 
gagee is  in  possession  of  the  land  ;  for  an  action  for  redemption 
cannot  be  brought  but  within  twelve  years  from  the  time  when 
the  mortgagee  obtained  possession ;  or  if ,  in  the  meantime, 
a  written  acknowledgment  of  the  right  to  redeem,  signed  by 
the  mortgagee,  has  been  given  to  the  mortgagor  or  his  agent, 
within  twelve  years  from  the  time  when  such  acknowledgment 
was  given.  Such  an  acknowledgment  given  to  one  of  several 
mortgagors  or  his  agent  will  be  sufficient ;  but  if  there  are 
several  mortgagees,  it  will  be  effectual  only  against  the  mort- 
gagees who  sign  it  (E.  P.  L.  Act,  1874,  c.  57,  s.  7). — ^No  further 
time  is  allowed  the  mortgagor  on  the  ground  of  disabiUty ; 
for  the  savings  in  cases  of  disability  do  not  apply  as  between 
mortgagor  and  mortgagee  (a). 

Statutes  of  Limitations  do  not  affect  the  rights  of  the  Crown,  Enactments 
unless  the  Crown  be  expressly  included  therein ;    a  rule  ex- "  '<>  claims  of 
pressed  by  the  maxim  nullum  temjms  occurrU  regi  (6).    The  2^**^°*^       * 
above  enactments  do  not  extend  to  the  Crown ;   but,  by  other 
statutes,  the  right  of  the  Crown  to  recover  manors,  lands,  tene- 
ments,   rents,    tithes,    or    hereditaments    (except   Uberties    or 

(z)  See  JRe  Botoden,  45  Ch.  D.  444,  59  L.  J.  Ch.  815 ;  JRe  Page,  1893,  1  Ch. 
304,  62  L.  J.  Ch.  592,  41  W.  R.  357  ;  Re  Timmis,  1902,  1  Ch.  176,  71  L.  J.  Ch. 
118,  85  L.  T.  672. 

(a)  Kinsman  v.  J2ou«e,  17  Ch.  0.  104,  50  L.  J.  Ch.  486,  44  L.  T.  597  ;  Forster 
V.  Patterttm,  17  Ch.  D.  132,  50  L.  J.  Ch.  603,  44  L.  T.  465.  A  mortgage  by 
trust  for  sale  is  within  this  section  :  Be  Aliaon,  11  Ch.  D.  284,  27  W.  R.  389. 

(6)  3  Craise,  t.  31,  ch.  2,  s.  67  ;  5  Cmise,  t.  35,  ch.  13,  s.  2. 
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franchises),  or  the  profits  thereof,  has  been  lunited  to  sixty 
years  from  the  time  when  the  same  have  been  first  held,  or 
the  rents  taken,  adversely  to  the  Crown  (c). 

(ii.)  Advowsons. — ^An  action  to  enforce  a  right  of  presenta- 
tion to  an  ecclesiastical  benefice  is  limited  to  the  period  of 
three  successive  incumbencies,  all  under  presentations  adverse 
to  the  claimant's  rights  ;  or  to  the  period  of  one  hundred  years, 
if  the  incumbencies  together  exceed  that  period ;  or  to  sixty 
years,  if  the  incumbencies  together  do  not  amount  to  sixty 
years  (E.  P.  L.  Act,  1833,  c.  27,  ss.  30,  33). 

(iii.)  Moneys  Charged  upon  Land,  JudgmentSy  and  Legacies. — 
Money  secured  by  any  mortgage,  judgment  (d),  or  lien,  or  other- 
wise payable  out  of  any  land  or  rent,  or  any  legacy  (dd),  cannot 
be  recovered  but  within  twelve  years  next  after  the  right  to 
receive  the  same  has  accrued ;  or  if,  in  the  meantime,  part 
of  the  principal  money,  or  interest  thereon,  has  been  paid,  or 
an  acknowledgment  of  the  right  thereto  has  been  given  in 
writing,  signed  by  the  person  by  whom  the  same  is  payable, 
or  his  agent,  to  the  person  entitled  thereto,  or  his  agent,  then 
within  twelve  years  next  after  such  payment  or  acknowledg- 
ment (E.  P.  L.  Act,  1874,  c.  57,  s.  8)  (e).  And,  since  the  1st 
January,  1879,  no  money  or  legacy,  charged  upon,  or  payable 
out  of,  any  land  or  rent,  and  secured  by  an  express  trust,  is 
recoverable,  except  within  the  time  within  which  the  same 
would  be  recoverable,  if  there  were  not  any  such  trust  (E.  P.  L, 
Act,  1874,  c.  57,  s.  10)  (/). 

The  above  period  of  limitation  extends  to  the  remedy  against 
a  mortgagor  personally,  on  his  covenant  for  payment  of  the 
mortgage  money  (g),  as  well  as  to  any  remedies  against  the 
land,  which  may  be  available  for  recovery  of  the  money  (A). 

(c)  The  Crown  Suits  Acts,  1769  (c.  16),  and  1861  (c.  62). 

(d)  That  'judgment'  in  this  enactment  is  not  restricted  to  judgments 
which  operate  as  charges  on  land,  see  Jay  v.  Johnstone^  1893,  1  Q.  B.  189,  67 
L.  T.  655. 

{dd)  The  period  of  limitation  for  recovery  of  personal  estate  of  intestates 
is  twenty  years  ;  Law  of  Property  Amendment  Act,  1860  (c.  38),  s.  13. 

{€)  See  Newhauld  v.  Smith,  14  App.  Cas.  423,  61  L.  T.  814  ;  Dibb  v.  Walker, 
1893,  2  Ch.  429,  62  L.  J.  Ch.  536, 68  L.  T.  610  ;  Bradskaw  v.  WiddHngton,  1902, 
2  Ch.  430,  71  L.  J.  Ch.  627,  86  L.  T.  726. 

(/)  Ifv^fies  V.  Cdeg,  27  Ch.  D.  231,  53  L.  J.  Ch.  1047,  51  L.  T.  226  ;  He 
Elachford,  27  Ch.  D.  676,  54  L.  J.  Ch.  215,  33  W.  R.  11. 

ig)  Sutton  V.  S^itton,  22  Ch.  D.  511,  52  L.  J.  Ch.  333,  48  L.  T.  95  ;  FeamHde  v. 
Flint,  22  Ch.  D.  579,  52  L.  J.  Ch.  479,  48  L.  T.  154  ;  Be  FrUby,  43  Ch.  D.  106, 
59  L.  J.  Ch.  94,  61  L.  T.  632  ;  Re  England,  1895,  2  Ch.  820,  65  L.  J.  Ch.  21,  73 
L.  T.  237  ;  Kirkland  v.  Peatfield,  1903,  1  K.  B.  756,  72  L.  J.  K.  B.  355,  88  L.  T. 
472. 

{h)  As  to  the  remedy  by  foreclosure,  which  is  a  remedy  to  recover  the  land, 
and  therefore  not  within  the  above  provisions,  see  tupra^  p.  419. 
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But  the  general  period  of  limitation  of  an  action  for  recovery 
of  a  simple  contract  debt  is  not  enlarged,  by  the  above  enact- 
ment, to  twelve  years,  by  reason  of  the  debt  being  also  charged 
upon  land  (i). 

(iv.)  Rents  and  other  Periodical  Sums,  <fec..  Charged  upon,  or  Recovery  of. 
Payable  out  of.  Land, — The  provisions  that  have  been  men- 
tioned of  the  Statutes  of  Limitations,  as  to  the  recovery  of 
possession  of  land,  apply  also  to  rents,  and  to  other  periodical 
sums,  &c.,  to  which,  as  already  mentioned,  the  term  'rent' 
extends  in  the  statutes  (p.  417).  These  provisions  Umit  the 
period  within. which  proceedings  may  be  taken  by  action  or 
distress,  for  the  enforcement  of  the  right  to  make  the  land 
available  for  satisfaction  of  the  rent  claimed  ;  but,  apparently, 
they  do  not  affect  the  right  of  action  against  the  person  by 
whom  the  rent  is  payable,  where  he  is  personally  liable  for  ite 
payment.  They  apply  to  rent-charges  (7),  i^nd  to  lay  interests 
in  tithe  rent-charge  (k),  and  to  quit-rents  (I) ;  and  to  interest 
on  money  paid  for  redemption  of  land  tax,  and  charged  on  the 
land  (m).  But  they  do  not  apply  to  rent-service,  reserved  on 
a  lease ;  for  the  possession  of  a  tenant  under  a  lease  is  not 
adverse  to  his  landlord's  possession  (n). 

Other  provisions  of  the  Statutes  limit  the  extent  to  which  Provisions  as 
arrears  of  rent,  &c.,  are  recoverable,  where  the  right  is  not^^^^'^^p^^ 
extinguished  under  the  preceding  provisions.    No  arrears  of  ^"®*    °  '®"  ' 
rent,  or  of  interest  on  money  charged  upon,  or  payable  out 
of,  any  land  or  rent,  or  on  any  legacy,  or  any  damages  in  respect 
of  such  arrears,  can  be  recovered  by  distress  or  action,  but 
within  six  years  next  after  the  same  became  due,  or  next  after 
an  acknowledgment  in  writing  of  the  same,  signed  by  the  person 
liable,  or  his  agent ;    save  that  arrears  of  interest,  that  have 
become  due  during  the  time  that  a  prior  mortgagee,  or  other 
incumbrancer,    has    been    in    possession,    may    be    recovered, 
although  exceeding  six  years  (R.  P.  L.  Act,  1833,  c.  27,  s.  42). 
This  enactment  applies  to  the  remedy  by  distress  for  the  re- 
covery of  arrears  of  rent-service  under  a  lease,  and  to  the 
remedies  against  the  land  for  arrears  of  rent-charge,  and  to 

(t)  Barnes  v.  Glenton,  1899,  1  Q.  B.  885,  68  L.  J.  Q.  B.  502,  80  L.  T.  606. 

0)  Dean  of  Fly  v.  Bliss,  2  D.  M.  &  G.  459,  472  ;  Doe  d.  Angell  v.  Angdl,  9 
Q.  B.  328,  355  ;  Bug.  V.  and  P.  476. 

(h)  See  the  definition  of  land  in  the  Acts,  ante,  p.  417  ;  Commissioners  of 
Irish  Church  Temporalities  v.  Grants  10  App.  Cas.  14,  52  L.  T.  228. 

(/)  Hmmtt  V.  Earl  of  Harrington^  1893,  2  Ch.  497,  62  L.  J.  Ch.  571,  68  L.  T. 
703. 

(m)  Skene  v.  Cook,  1902,  1  K.  B.  682,  71  L.  J.  K.  B.  446,  86  L.  T.  319. 

(n)  €hra/nt  v.  Mis,  9  M.  &  W.  113  ;  Sa-wnders  v.  Lwd  Annesley,  2  Sch.  &  Lef. 
33,  95  ;  Sug.  V.  &  P.  477. 
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arrears  of  interest  under  a  mortgage,  on  a  foreclosure  (o) ;  but 
it  has  been  held  not  to  bar  a  mortgagee's  right  to  arrears  of 
interest  exceeding  six  years,  in  proceedings  for  redemption  of 
the  mortgage,  or  sale  of  the  estate  under  the  mortgagee's  power 
of  sale  (p).  And  it  does  not  apply  to  an  action  for  recovery 
of  arrears  of  rent-service  as  a  personal  liability  of  the  lessee — 
this  being  limited  by  a  different  enactment  (g)— nor  to  a  similar 
action  for  recovery  of  arrears  of  interest  under  a  mortgage, 
or  of  a  rent-charge ;  such  actions  being,  it  seems,  subject  to 
the  same  limitation  as  an  action  against  a  mortgagor  personally 
for  the  mortgage  debt  (r).  ' 

Limitation  by        The  remedy  by  distress  is,  by  the  Agricultural  Holdings 

HofcUn^^'^it  (E^gl*^<i)  ^^*>  1^^  i^'  ^1)'  8.  44,  further  limited  to  one  year's 

1883,  and  ^  '  arrears  of  the  rent,  in  the  case  of  an  agricultural  tenancy.    And, 

Tithe  Act,       under  the  Tithe  Act,  1891  (c.  8),  s.  10  (2),  proceedings  for  the 

»1891.  recovery  of  a  sum  on  account  of  tithe  rent-charge,  must  be 

commenced  before  the  expiration  of  two  years  from  the  date 

at  which  the  sum  became  payable. 


Sect.  XL — ^Prescription. 

To  what  Definition. — ^Prescription  is  the  acquisition   of    an    incor- 

"^'i^  hi  poreal  hereditament  by  the  title  of  long  continued  user  and 
appica  e.       enjoyment,  merely  («).    It  applies  only  to  easements,  rights 

of  common,  and  other  profits  d  prendre  in  another's  land,  and 

to  certain  franchises  (t). 

Not  abolished  Gommon  Law  BB  to  PreBcription. — The  Prescription  Act, 
tionAa^"833  ^®^2,  the  provisions  of  which  will  be  presently  stated,  has  not 
abolished,  or  wholly  superseded,  prescription  at  common  law, 
or  the  legal  presumption  of  a  lost  grant,  in  aid  of  a  claim  at 
common  law  by  long  continued  user.  Such  rights  as  are  within 
the  Prescription  Act,  1832,  may  be  claimed  either  under  that 
Act,  or  by  the  common  law  modes  last  referred  to  {u).    And 

(o)  Htmter  y.  Nockdds,  1  Mac.  &  Gor.  640  ;  2  Bobbins,  Mortg.  990,  1168. 

(p)  Re  Marshfidd,  34  Ch.  D.  721,  56  L.  J.  Ch.  599,  66  L.  T.  694 ;  Dingle  v. 
Coppen,  1899,  1  Ch.  726,  68  L.  J.  Ch.  337,  79  L.  T.  693 ;  Re  Uoyd,  1903,  1  Ch. 
385,  72  L.  J.  Ch.  78,  87  L.  T.  541. 

{q)  The  Civil  Procedure  Act,  1833  (c.  42),  s.  3,  under  which  twenty  years' 
arrears  of  rent  are  recoverable  on  a  covenant  by  deed  for  its  payment,  and 
six  years'  arrears  if  there  be  no  such  covenant ;  see  Darly  v.  TennarU  53  L.  T. 
257. 

(r)  As  to  which,  see  a^ipra.    See  2  Robbins,  Mortg.  990. 

(«)  Co.  Litt.  113  b.  ;  2  Bl.  Comm.  263. 

(0  As  to  title  to  franchises  by  prescription,  see  Co.  Litt.  114  a. ;  3  Cruise, 
t.  27,  ss.  94,  95. 

(tt)  Ayntley  v.  Glover,  L.  R.  10  Ch.  283,  44  L.  J.  Ch.  523,  32  L.  T.  345  ;  Dalta?^ 
~^  V.  AjiguSf  6  App.  Cas.  at  pp.  800,  814. 
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since  the  Act  does  not  esctend  to  profits  A  prendre  in  gross  (v), 
the  common  law  modes  of  acquisition,  only,  are  applicable  to 
rights  of  that  class. 

At  common  law,   acquisition  by  prescription  occurs  only  Prescription 
through  enjoyment,  actual  or  presumed,  by  an  owner  of  land  at  common 
and  preceding  owners  thereof,  as  incident  to  the  land,  or  by^*^' 
a  person  and  his  ancestors,  for  a  period  extending  as  far  back 
as  that  of  legal  memory — ^that  is,  in  the  beginning  of  the  reign 
of  Bichard  I.  (a.d.  1189).    Positive  evidence  of  the  commence- 
ment of  the  right  since  that  date  defeats  a  claim  by  prescription, 
at  common  law ;    but,  in  the  absence  of  such  evidence,  if  un- 
interrupted enjoyment  for  a  period  of  twenty  years  can  be 
shown,  such  enjoyment  will  be  presumed  to  have  existed  from 
time  immemorial,  so   as  to   sustain  the  prescription,  in  the 
absence  of  evidence  of  matters  inconsistent  with  such  pre- 
sumption {w). 

A  claim  to  an  interest  as  appurtenant  to  land,  by  prescrip-  Mnst  be  in 
tion  at  conmion  law,  must  be  made  by  a  person  who  has  the  ^jght  of  fee 
seisin  of  the  land  in  fee  simple ;  or  if  it  is  made  by  a  tenant  for  *""P  ® ' 
life  or  years,  or  copyholder,  he  must  claim  in  right  of  the  owner 
of  the  fee  simple,  and  derive  his  title  from  that  owner  (w).    And  and  as  binding 
the  right  must  be  claimed  as  binding  the  fee  simple  of  the  land  *««  simple. 
over  which  it  is  claimed  (x). — ^A  lessee  cannot  claim  an  interest  Lessee  cannot 
by  prescription  at  common  law,  for  the  benefit  of  the  land  P™'^^"^  »• 
demised  to  him,  over  other  land  of  the  lessor,  since  his  posses-  *8**"^*  ®**°^' 
sion  of  the  demised  land  is,   for  this  purpose,   the  lessor's 
possession ;    and  the  lessor  could  not  have,  as  of  right,  such 
an  interest  in  his  own  land  (y).    And  a  lessee  cannot  so  claim 
an  interest  in  the  land  demised  to  him,  for  the  benefit  of  other 
land  of  his  own,  as  against  the  lessor ;   since,  during  the  term 
of  the  lease,  he  could  not  have  enjoyment  of  the  interest 
claimed,  as  of  right,  as  against  the  lessor  (2;). 

A  claim  by  prescription  at  common  law  may  be  defeated  How  defeated, 
by  proof  that  the  use  and  enjoyment  has  been  secret,  i.e.,  un- 
Imown  to  the  person  over  whose  land  it  is  claimed ;  or  that 
it  has  been  exercised  by  his  permission,  only ;  or  that  the 
enjoyment  has  not  been  peaceable,  or  continuous,  during  the 
required  period  (a) ;  or  that  the  use  and  enjoyment  could  not 
be  resisted  by  reasonable  means  (6) ;   or  that,  for  some  reason. 


(v)  ShtUtlewoHh  v.  Le  Flemirtg,  19  C.  B.  N.  S.  687. 

(rv)  Goddard,  191  ;  Gale,  167  ;  Jenkim  v.  Bat-vey,  1  Cr.  M.  and  R.  877,  894. 

(w)  2  BI.  Comm.  265  ;  3  Crnise,  t.  31,  c.  1,  ss.  8,  9.    This  is  called  prescrip- 
tion in  a  que  estate. 

(x)  Bright  v.  Walker,  1  C.  M.  and  R.  211. 

(y)  Gayford  v.  Moffatt,  L.  R.  4.  Ch.  133  ;  Large  v.  Pitt,  Peake,  Add.  Ca.  152. 

(?)  OtUram  v.  Maude,  17  Ch.  D.  391,  50  L.  J.  Ch.  783,  29  W.  R.  818. 

{a)  Co.  Litt.  113  a. 

(6)  Arkwrigkt  v.  Gell,  5  M.  and  W.  203  ;  c/.  DalUm  v.  Angu^^  supra,  note  (u). 
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When 
presumed. 


the  interest  claimed  could  not  liaye  been  the  subject  of  a  valid 
grant  (c).  Unity  of  possession,  during  the  whole  or  part  of  the 
required  period,  of  the  land  for  the  benefit  of  which,  and  the 
land  over  which,  the  interest  is  claimed,  of  course  defeats  the 
claim ;  but  the  claim  may  be  sustained,  at  common  law,  by 
proof  of  enjoyment  for  the  required  period,  before  the  unity 
of  possession  took  place  {d). 

Lost  Grant. — ^Where  it  can  be  proved  that  the  enjoyment 
of  a  right,  which  might  have  been  claimed  by  prescription  at 
common  law,  has  conmienced  within  the  period  of  legal  memory, 
and  therefore  cannot  be  claimed  as  prescriptive,  but  twenty 
years'  continuous  enjoyment  of  the  right  can  be  proved,  a 
claim  to  the  right  may  be  sustained  without  further  evidence, 
on  the  ground  that,  in  such  case,  the  law  presumes  that  the 
right  was  expressly  granted,  and  that  the  instrument  of  grant 
has  been  lost  (e).  This  presumption  is  made,  however,  only 
in  support  of  a  claim  which  would  have  been  valid  at  common 
law,  on  such  proof  of  enjoyment  as  is  required  for  that  purpose  ; 
and  it  is  liable  to  be  defeated  in  any  of  the  several  ways  men- 
tioned in  the  preceding  paragraph  (/). 


Its  applica- 
tion. 


Prescription 
by  thirty  or 
sixty  years' 
enjoyment. 


The  Prescription  Act,  1832  (o.  71).— This  Act  was  passed 
'  for  shortening  the  time  of  prescription  in  certain  cases ' — 
namely,  with  respect  to  (i.)  '  rights  of  common,  or  other  profits 
or  benefits  from  or  upon  land  (except  tithes,  rent,  and  services) '  ; 
(ii.)  'ways,  or  other  easements,  watercourses,  or  the  use  of 
any  water ' ;  (iii.)  '  the  access  and  use  of  light  to  and  for  any 
house,  workshop,  or  other  building.'  In  these  cases,  the  Act 
excludes  any  presumption  in  support  of  a  claim,  upon  proof 
of  enjoyment  for  any  less  period  than  the  period  mentioned 
in  the  Act  as  applicable  to  such  claim  (s.  6).  The  last  pro- 
vision applies,  however,  only  to  claims  under  the  Act,  and 
does  not  affect  claims  at  common  law,  by  prescription,  or  under 
the  presumption  of  a  lost  grant  (gr). 

(i.)  Rights  of  Common^  &c, — k&  to  rights  of  common,  Ac. 
(as  above  mentioned),  the  Act  provides,  that  where  such  an 
interest  has  been  enjoyed  by  a  person  claiming  right  thereto, 
without  interruption,  for  a  period  of  thirty  years  next  before 

(c)  Sturgea  v.  Bridgman,  11  Ch.  D.  852,  48  L.  J.  Ch.  785,  41  L.  T.  219  ;  IFeW 
V.  Bird,  13  C.  B.  N.  S.  621. 

(d)  Ayndey  v.  Glover,  aupra,  note  (u). 

{e)  Ayrvdey  v.  Olover,  supra,  note  (ti)  ;  Phillips  v.  HalUday,  1891,  A.  C.  *?28, 
«4  L.  T.  745  ;  Simpson  v.  Mayor,  .tc.  of  Qodmanchester,  1897,*  A.  C.  696,  66  L.  J. 
C'h.  770,  77  L.  T.  409  ;  DalUm  v.  Angus,  6  App.  Cas.  at  p.  811. 

(/)  Bryant  v.  Lefever,  4  C.  P.  D.  at  pp.  176,  177,  48  L.  J.  C.  P.  380,  40  L.  T. 
579  ;  Sturges  v.  Bndgman,  11  Ch.  D.  at  p.  863  ;  48  L.  J.  Ch.  785,  41  L.  T.  219. 

{g)  See  Goddard,  208,  216,  217. 
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the  commencement  of  an  action  in  which  the  matter  haa  been 
brought  into  question,  the  claim  shall  not  be  defeated  by 
proof  only  that  it  was  first  taken  or  enjoyed  at  some  time  prior 
to  the  commencement  of  that  period — ^though  it  shall  remain 
liable  to  be  defeated  in  any  other  way  in  which  it  was  defeasible 
before  the  Act  (ss.  1,  4).  It  also  provides,  that  the  time  during 
which  a  person,  otherwise  capable  of  resisting  the  claim,  shall 
have  been  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or 
tenant  for  life;  or  during, which  any  action  or  suit  as  to  the 
claim  shall  have  been  pending  and  diligently  prosecuted,  shall 
be  excluded  in  the  computation  of  the  above-mentioned  period 
(s.  7).  But  it  provides,  also,  that  where  the  interest  claimed 
has  been  enjoyed  as  aforesaid  for  sixty  years,  the  right  shall 
be  deemed  absolute  and  indefeasible ;  unless  it  appear  that  it 
was  taken  and  enjoyed  under  some  deed  or  writing  (s.  1). 

(ii.)  Ways,  or  other  Easements,  dkc. — As  to  ways  or  other  Prescription 
easements,  &c.  (as  above  mentioned),  the  Act  contains  pro-  J'y  twenty  or 
visions  similar  to  those  respecting  rights  of  common ;    except  en^(^ment. 
that  twenty  years  and  forty  years  are  the  requisite  periods  of 
enjoyment,  in  Ueu  of  thirty  and  sixty  years  respectively  (s.  2) 
— ^and  except  also  that,  as  to  ways  and  watercourses  (A),  it  is 
provided,  in  effect,  that  if  a  person,  entitled  in  reversion  ex- 
pectant on  a  term  of  life  or  exceeding  three  years,  resists  the 
claim  by  prescription,  within  three  years  after  the  term  has 
determined,  the  term  shall  not  be  included  in  the  computation 
of  the  forty  years  (s.  8)  (hh), 

(iii.)  Access  of  Light, — As  to  the  access  and  use  of  Ught  (as  Prescription 
above  mentioned),  the  Act  provides  that,  where  the  light  has  ^y  twenty 
been   enjoyed,   without   interruption,   for   twenty   years   next^*^  enjoy- 
before  the  commencement  of  an  action  in  which  the  claim 
thereto  is  brought  into  question,  the  right  to  it  shall  be  deemed 
absolute  and  indefeasible ;   unless  it  appear  that  the  same  was 
enjoyed  under  some  deed  or  writing  (ss,  3,  4).    And  in  the 
computation  of  the  period  thus  provided  for  the  acquisition 
of  this  right,  there  is  no  extension  of  time  (as  in  the  cases  where 
the  right  is  not  declared  to  be  absolute  and  indefeasible)  on 
grounds  of  disabihty,  tenancy  for  life,  or  pendency  of  an  action 

(8.  7)  (i). 

(A)  Qucere,  other  easements  also  ;  see  Sug.,  V.  &  P.  492,  per  Lord  Selborne, 
in  Dalton  v.  Antpis,  6  App.  Caa.  at  p.  798  ;  Perry  v.  Fames,  1891,  1  Ch.  658,  60 
L.  J.  Ch.  345,  64  L.  T.  438.  The  words  of  the  section  are,  '  any  snch  way  or 
other  convenient  watercourse  or  use  of  water.' 

(M)  That  a  remainderman  is  not  a  person  entitled  to  a  reversion  nnder  this 
section,  see  Si/mons  v.  Leaker,  15  Q.  B.  D.  629,  54  L.  J.  Q.  B.  480,  53  L.  T.  227  ; 
cf.  Laird  v.  Briggs,  19  Ch.  D.  22,  45  L.  T.  238. 

(t)  The  Crown,  not  being  named  in  this  part  of  the  Act  (as  it  is  in  the 
other  parts),  is  not  bound  by  it ;  Perry  v.  Eames,  supra,  note  {k) ;  Wkeaton  v. 
Maple,  infra,  note  (o). 


430  THE  LAW  OF  PROPERTY  IN  LAND. 

What  is  an  The  periods  of  enjoyment  specified  in  the  Act  are  to  be 

^"w™^h*^"  deemed  those  next  before  the  conmiencement  of  an  action 
Act^"  *  questioning  the  right  (s.  4).  Under  this  provision,  proof  of 
enjoyment  without  interruption  must  be  brought  down  to  the 
commencement  of  the  action  (j).  But  the  Act  provides  that 
no  act  o^  matter  shall  be  deemed  an  interruption,  unless  it  be 
submitted  to,  or  acquiesced  in,  for  a  year  after  the  party  inter- 
rupted had  notice  thereof,  and  of  the  person  making  or  autho- 
rising the  same  {k). 
Effect  of  unity  In  cases  within  the  Act,  unity  of  possession  or  ownership 
^^  Ki°®"*°"  oi  the  land  in  respect  of  which  the  right  is  claimed,  and  of  the 
land  over  which  it  is  claimed,  during  any  part  of  the  period, 
causes  a  suspension,  during  that  time,  of  the  computation  of  the 
prescribed  period  (i).  And  though  a  prescriptive  right  under 
the  Act  need  not  be  claimed  in  respect  of  the  fee  simple  (see  s.  5), 
such  a  right  cannot  be  acquired  by  a  lessee  on  his  own  behalf, 
and  only  for  the  term  of  his  lease  (m) ;  nor  (except  in  the  case 
of  the  easement  of  light)  over  other  land  of  the  lessor's,  or  over 
the  demised  land  for  the  benefit  of  other  land  of  the  lessee — 
the  principles  applicable,  in  these  cases,  being  the  same  as  before 
the  Act  (see  supra^  p.  427)  (n).  But  it  has  been  held  that, 
under  the  special  provisions  of  the  Act  as  to  the  easement  of 
light,  a  prescriptive  right  to  that  easement  may  be  acquired 
by  a  lessee,  over  othe^  land  of  the  lessor's  (o). 
Enjoyment  Except  in  the  case  of  a  claim  to  the  use  of  light  (p),  the 

must  have       enjoyment,  during  the  period  provided  by  the  Act,  must  have 
riSTt^exropt    ^^^  ^s  ^^  right,  and  not  by  stealth,  or  by  permission  (q). 

in  case  of 

light),  {j)  jfM€8  V.  Priee,  3  Ring,  N.  C.  52  ;  Richards  v.  Fry,  7  A.  &  E.  698  ;  Parker 

V.  Mitchell,  11  A.  &  E.  778. 

{h)  As  to  what  constitutes  an  interruption  of  the  enjoyment  under  the  Act, 
see  BaQ^  v.  Appleyard,  8  A.  &  E.  161 ;  Plight  v.  Thomas.  11  A.  &  E,  688  ; 
Olover  V.  Coleman,  L.  R.  10  C.  P.  108,  44  L.  J.  C.  P.  66,  31  L.  T.  684  ;  ffcUins  ▼. 
Vemey,  11  Q.  B.  D.  715,  13  Q.  B.  D.  304,  53  L.  J.  Q.  B.  430. 

(0  Onley  v.  Gardiner,  4  M.  &  W.  496  ;  Ladyman  v.  Grave,  L.  R.  6  Ch.  763,  25 
L.  T.  52. 

{m)  Bright  v.  Wallxr,  1  C.  M.  &  R.  211 ;   Wheaton  v.  Maple,  infra,  note  (o). 

(n)  Bright  v.  Walker,  supra;  Daniel  v.  Anderson,  31  L.  J.  Ch.  610,  7  L.  T. 
183 ;  Kilgour  v.  Gaddes,  1904,  1  K.  R  457,  73  L.  J.  K.  B.  233. 

(o)  Frewen  v.  Phillips,  11  C.  B.  N.  S.  449  ;  Pohson  v.  Edwards,  1893,  2  Ch. 
146,  62  L.  J.  Ch.  378,  68  L.  T,  195 ;  Wheaton  v.  MapU,  1893,  3  Ch.  48,  62  L.  J. 
963,  69  L.  T.  208. 

(/>)  Mayor  of  London  v.  Pewttrers*  Co.,  2  Mood.  &  Rob.  409. 

(q)  Onley  v.  Gardiner,  4  M.  &  W.  496  ;  Dalton  v.  Angus,  6  App,  Cas.  740 ; 
£arl  De  la  Warr  v.  Miles,  17  Ch.  D.  535,  50  L.  J.  Ch.  754,  44  L.  T.  487  ;  Chamber 
Colliery  Co.  v,  Hopwood,  32  Ch.  D.  549,  55  L.  J.  Ch,  859,  55  L.  T.  449  ;  Gardner 
V.  Hodgson's  Kingston  Breioery  Co.,  1903,  A.  C.  229,  72  L.  J.  Ch,  558,  88  L.  T. 
<>98  ;  Union  Lighterage  Co.  v.  London  Graving  Dock  Co.,  1902,  2  Ch,  657,  71 
L.  J.  Ch.  791,  87  L.  T.  381. 


CHAPTER   IX. 

OPERATION  OF  THE  LAW  OF  BANKRUPTCY. 

Bankruptcy  Statutes.  —  The  law  of  bankruptcy  now  in  Present  Acts. 
force  is  contained  in  the  Bankruptcy  Acts,  1883  (c.  52)  and 
1890  (c.  71),  except  as  regards  banlmiptcy  proceedings  instituted 
before  the  commencement  of  the  former  Act.  Prior  to  that  Former  Acti*. 
Act,  various  statutes  relating  to  bankruptcy  had  been  passed 
at  different  times.  Bespecting  the  latest  of  these,  the  Bank- 
ruptcy Act,  1869  (c.  71),  it  may  be  mentioned  that  it  provided 
for  the  administration  of  a  debtor's  estate,  either  by  proceed- 
ings in  bankruptcy,  instituted  by  creditors,  or  by  proceedings 
for  Uquidation  by  arrangement  with  creditors,  instituted  by 
the  debtor  himself.  In  either  case,  however,  the  debtor's  estate 
vested  in  a  trustee,  by  whom  it  was  realised  for  the  benefit  of 
the  creditors. 

Course  of  Proceedings  in  Bankruptcy. — ^Under  the  Acts  ReoeiviDg 
of  1883  and  1890,  on  the  institution  of  bankruptcy  proceed-  order, 
ings  by  a  creditor,  or  by  the  debtor,  the  Court  (a)  may  make 
a  receiving  order,  whereby  the  OfiEicial  Eeceiver  of  the  Court  is 
constituted  receiver  of  the  debtor's  property  (Act  of  1883,  s.  5) ; 
and,  thereafter,  no  proceedings  can  be  taken  against  the  debtor, 
for  a  debt  provable  in  bankruptcy,  unless  by  leave  of  the  Court ; 
though  the  power  of  any  secured  creditor  (p.  437)  to  reahse, 
or  otherwise  deal  with,  his  security,  is  not  affected  thereby  (s.  9). 
If  the  creditors,  in  general  meeting,  adopt  (by  such  majority 
as  is  required  by  the  Acts)  a  proposal  for  a  composition  of  their 
claims,  or  a  scheme  of  arrangement  of  the  debtor's  affairs,  and  Scheme  of 
the  same  is  approved  of  by  the  Court,  it  will  be  binding  on  arrangement, 
all  the  creditors  whose  debts  are  provable  in  bankruptcy  (except 
as  regards  claims  under  certain  judgments  and  orders) ;  though, 
in  case  of  default  or  failure  in  payment  of  the  composition, 
or  in  the  carrying  out  of  the  scheme,  the  debtor  may  be  adjudged 
a  bankrupt  (ss.  16, 18  ;  Act  of  1890,  s.  3).    But  if  the  creditors,  Adjudication 
in  such  meeting,  resolve  that  the  debtor  be  adjudged  bankrupt,  of  bankruptcy. 
or  if  a  composition  or  scheme  is  not  accepted  by  them,  or  is 

(a)  /.e.,  the  High  Court  of  Justice,  or  the  County  Courts  to  which  jurisdic- 
tion in  bankruptcy  is  given  by  the  Acts  ;  see  Act  of  1883,  ss.  92-102. 
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not  approved  by  the  Court,  the  Court  adjudges  the  debtor  a 
Tnistee,  ap-  bankrupt  (Act  of  1883,  8.  20).  Thereupon,  the  bankrupt's 
^mtmentof,  property  becomes  divisijjle  among  his  creditors,  and  vests  in 
a  trustee,  who  may  be  appointed  by  the  creditors,  or  whose 
appointment  may  be  left  by  them  to  a  committee  of  inspection, 
appointed  by  the  creditors  for  the  purpose  of  superintending 
the  administration  of  the  property  by  the  trustee.  In  either 
case,  the  trustee's  appointment  must  be  approved,  and  certified 
by  the  Board  of  Trade  (ss.  20,  21,  22 ;  Act  of  1890,  s.  5).  In 
the  meantime,  the  Official  Receiver  is  the  trustee  for  the  pur- 
poses of  the  Acts,  and»  as  such,  may  deal  with  the  bankrupt's 
property.  The  property  vests  in  the  trustee  for  the  time  being, 
during  his  continuance  in  office,  without  any  conveyance  or 
other  transfer  (Act  of  1883,  s.  54)  (6).  The  trustee  may  be 
removed  from  the  office,  in  certain  events ;  and  a  new  trustee 
may  be  appointed  by  the  creditors,  or  (upon  their  failure  to 
do  so)  by  the  Board  of  Trade  (ss.  84-87  ;  Act  of  1890,  s.  19)  (c). 

Property  Bankrupt's  Estate. — ^Under  the  Acts,  the  bankrupt's  pro- 

induded  in.  perty  divisible  among  his  creditors  includes  all  such  property 
(except  tools  of  trade,  wearing  apparel,  &c.)  as  may  belong 
to,  or  be  vested  in,  him  at  the  conmiencement  of  the  bank- 
ruptcy, or  may  be  acquired  by,  or  devolve  on,  him  before  his 
discharge  ;  except  property  held  by  him  on  trust  for  any  other 
person — which  remains  vested  in  him,  notwithstanding  his 
bankruptcy  (Act  of  1883,  s.  44).  It  has  been  held,  however, 
that,  until  the  trustee  in  the  bankruptcy  intervenes,  transac- 
tions of  the  bankrupt  with  persons  dealing  with  him  in  good 
faith  and  for  value,  whether  with  or  without  knowledge  of  the 
bankruptcy,  in  respect  of  his  personal  property  (including 
leaseholds)  acquired  after  the  bankruptcy,  are  valid  against 
the  trustee  in  the  bankruptcy  (d) ;  but  this  rule  does  not  apply 
to  real  estate  (e). 
Effect  of  The  property  divisible  among  the  bankrupt's  creditors  also 

to  powers.  includes  the  capacity  to  exercise  all  such  powers,  over  or  in 
respect  of  property,  as  might  have  been  exercised  by  the  bank- 
rupt for  his  own  benefit ;   except  the  right  of  nomination  to  a 


{h)  Turquand  v.  The  Board  of  Trade,  11  App.  Gas.  286,  55  L.  T.  30,  66  L.  J. 
Q.  B.  417. 

(c)  Where  the  property  of  the  debtor  does  not  exceed  in  value  £300,  the 
above  provisions  are  subject  to  certain  modifications,  under  which  the  estate 
is  administered  in  a  summary  manner  ;  the  Official  Receiver  being  the  trustee 
in  the  bankruptcy  ;  see  Act  of  1883,  s.  121. 

(d)  CoJien  v.  Mitchell,  25  Q.  B.  D.  262 ;  59  L.  J.  Q.  B.  409,  38  W.  R.  551  ; 
JU  Clayton  and  Barday's  Contract^  1895,  2  Ch.  212,  64  L.  J.  Ch.  615,  72  L.  T. 

148. 

(«)  Re  New  Land  Development  Asaociation  and  Oray,  1892,  2  Ch.  138,  61  L.  J. 
323,  66  L.  T.  404. 
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vacant  ecclesiastical  benefice  (s.  44).  A  power  vested  in  the 
bankrupt,  and  not  exercisable  for  his  own  benefit,  continues 
exercisable  by  him,  notwithstanding  the  bankruptcy.  But  if 
the  exercise  of  the  power  might  affect  his  interest  in  any 
property,  it  cannot  be  exercised  without  the  consent  of  the 
trustee  in  the  bankruptcy  (/).  The  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts,  1882  to  1890,  seem  to  be  un- 
affected by  his  bankruptcy,  and  to  be  exercisable  without  the 
trustee's  consent  (see  S.  L.  Act,  1882,  c.  38,  s.  50  ;  ante,  p.  72), 

The  title  of  the  trustee,  to  the  bankrupt's  property,  relates  Commenoe-' 
back  to  the  conmiencement  of  the  bankruptcy — ^which  is  the  ment  of 
time  of  the  commission  of  the  act  of  bankruptcy  on  which  the  **^*^^'*  *****^- 
receiving  order  is  made,  or  (if  there  have  been  several  of  such 
acts)  the  time  of  the  commission  of  the  first  of  such  acts,  com- 
mitted by  the  bankrupt  within  the  three  months  next  pre- 
ceding the  presentation  of  the  bankruptcy  petition  (s.  43). 

A  transaction  of  any  one  of  certain  kinds,  by  or  with  a  Protected 
debtor  who  afterwards  becomes  bankrupt,  and  affecting  his  transactions, 
property,  is  valid,  however,  although  it  has  taken  place  since 
the  act  of  bankruptcy  to  which  the  trustee's  title  relates  back ; 
provided  the  transaction  has  taken  place  before  the  date  of 
the  receiving  order,  and  that  the  person  with  whom  the  debtor 
dealt  had  not  then  notice  of  any  previous  act  of  bankruptcy, 
committed  by  him,  and  available  for  a  bankruptcy  petition  at 
the  date  of  the  presentation  of  the  petition  on  which  the 
receiving  order  is  made ;  and  subject  to  the  provisions  of  the 
Act  of  1883,  stated  below,  as  to  the  avoidance  of  certain  pre- 
ferences and  settlements. — ^The  transactions  thus  protected  are 
(1)  a  payment  by  the  bankrupt  to  a  creditor ;  (2)  a  payment 
or  delivery  to  the  bankrupt ;  (3)  a  conveyance  or  assignment 
by  the  bankrupt  for  valuable  consideration ;  (4)  any  contract, 
dealing,  or  transaction,  by  or  with  the  bankrupt,  for  valuable 
consideration  (s.  49). — ^WTiere,  after  the  making  of  a  contract 
for  the  purchase  of  land,  but  before  its  completion,  the  purchaser 
has  notice  of  an  available  act  of  bankruptcy  committed  by 
the  vendor,  the  latter's  conveyance  to  the  purchaser  and  receipt 
of  the  purchase-money  would  not  be  protected  in  the  event 
of  the  vendor's  bankruptcy,  although  the  contract  itself  would 
be  protected  {g). 

Alienations   Void  under  Bankruptcy  Law. — Certain  aliena-  Alienations 
tions  by  a  person,   who  afterwards  becomes  bankrupt,   *^®  f[^*jldutent. 
deemed  to  be  acts  of  bankruptcy,  and,  therefore,  if  made  within 
the  three  months  preceding  the  presentation  of  the  bankruptcy 

(/)  JU  Jakeman's  Trusts,  23  Ch.  D.  344,  52  L.  J.  Ch.  363  ;  Se  Cooper,  27  Ch. 
D.  565,  51  L.  T.  113,  32  W.  R.  1015. 

(g)  Potoell  V.  Marshall,  Parkes  di  Co,,  1899,  1  Q.  B.  710,  68  L.  J.  Q.  B.  477,  80 
L.  T.  509  ;  and  see  Ea^,  Rahhidge,  8  Ch.  D.  367,  38  L.  T.  663,  26  W.  R.  646. 
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petition,  will  be  void  as  against  the  trustee  in  the  bankruptcy ; 
at  least,  where  the  transaction  is  not  protected  under  the  pro- 
visions last  mentioned  {h).  Such  are,  a  fraudulent  conveyance, 
gift,  dehvery,  or  transfer,  by  the  debtor  of  his  property,  or  of 
any  part  thereof  (s.  4)  (1)— under  which  head  are  comprised  any 
disposition  that  is  liable  to  be  set  aside  under  the  statute 
13  Elizabeth,  c.  5  (p.  296),  and  also  a  transfer  by  the  debtor 
of  the  whole  of  his  estate  (or  of  the  whole,  with  an  exception 
merely  nominal)  to  a  creditor,  in  consideration  of  a  pre-existing 
debt  {%) — and  a  conveyance  or  assignment  to  trustees,  for  the 
benefit  of  the  alienor's  creditors  generally  (s.  4  (1) ).  And  the 
Act  of  1883  makes  invaUd,  as  against  the  trustee  in  the  bank- 
ruptcy, any  transfer  of,  or  charge  on,  property,  by  an  insolvent 
debtor  who  becomes  bankrupt  within  three  months  thereafter, 
in  favour  of  any  creditor,  with  a  view  of  giving  such  creditor 
a  preference  over  the  other  creditors  {j) ;  unless  such  transfer 
or  charge  were  made  under  pressure  on  the  part  of  the 
creditor  {k), 
Ifl"f^7*.  The  Act  of  1883  also  provides,  that  any  settlement— a  term 

««,««  "  which,  in  this  enactment,  includes  any  transfer  or  conveyance 
of  property  ({)  —  not  made  before,  and  in  consideration  of, 
marriage ;  nor  in  favour  of  a  purchaser  or  incumbrancer,  in 
good  faith  and  for  valuable  consideration  (m) ;  nor  on  or  for 
the  settlor's  wife  or  children,  with  respect  to  property  which 
has  accrued  to  him  after  marriage,  in  right  of  his  wife — shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after  the  date 
of  the  settlement,  be  void  as  against  the  trustee  in  the  bank- 
.ruptcy  (n) ;  and  shall,  if  the  settlor  becomes  bankrupt  sub- 
sequently, and  within  ten  years  after  the  date  of  the  settlement, 
be  similarly  void,  unless  the  parties  claiming  under  the  settle- 
ment can  prove  that  the  settlor  was,  at  the  time  of  making  it, 
able  to  pay  all  his  debts,  without  the  aid  of  the  property  com- 
prised therein,  and  that  his  interest  in  such  property  had  passed 
to  the  trustee  of  the  settlement  on  the  execution  thereof  (s.  47)  (o). 
But  a  purchaser  for  value  from  a  beneficiary  imder  such  a 

(A)  See  Be  Carl  Hirtk,  1899,  1  Q.  B.  612,  68  L.  J.  Q.  B.  287,  80  L.  T.  63. 

(t)  See  Williams,  Bankruptcy,  11. 

ij)  S.  48  (1).    By  6nb.4ect.  2,  the  rights  of  a  person  claiming  for  yalaable 
consideration  under  the  creditor  are  protected. 

{k)  See  Williams,  Bankruptcy,  249-257  ;  Be  Cooper,  19  Ch.  D.  580,  46  L.  T. 
549,  61  L.  J.  Ch.  556 ;  Be  Gold»mid,  18  Q.  B.  D.  295,  35  W.  R.  148. 

(l)  See  Be  Plummer,  1900,  2  Q.  B.  790,  69  L.  J.  Q.  B.  936,  83  L.  T.  387, 

(to)  See  Mackintosh  v.  Pogose,  1895,  1  Ch.  505,  64  L.  J.  Oh.  274,  72  L.  T.  251. 

(n)  The  trustee  cannot  claim  the  benefit  of  the  settlement,  so  as  to  stand 
in  the  place  of  beneficiaries  thereunder  ;  Sanguinetti  v.  Siuckey's  Banking  Co, 
1896,  1  Ch.  176,  64  L.  J.  Ch.  181,  71  L.  T.  872. 

(o)  This  enactment  applies  concurrently  with  the  statute  13  Eliz.  c.  5 
(p.  298.) 
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settlement,  whether  with  or  without  notice  of  the  settlement, 
has  a  good  title  against  the  trustee  in  bankruptcy,  if  the  pur- 
chase be  made  before  the  trustee's  title  accrues,  i.e.,  before 
the  commencement  of  the  bankruptcy  (p). 

The  same  Act  also  provides,  that  any  contract  in  considera-  CJontract  for 
tion  of  marriage,  for  the  future  settlement  on  the  contractor's  J^^^"*  ^^ 
wife  or  children,  of  money  {q)  or  property  wherein  he  had  no 
estate  or  interest  at  the  date  of  his  marriage,  not  being  money 
of,  or  in  right  of,  his  wife,  shall,  in  the  event  of  his  bankruptcy 
before  transfer  or  payment  pursuant  to  the  contract,  be  void  as 
against  the  trustee  in  the  bankruptcy  (s.  47)  (r). 

A  disposition  that  is  voidable  under  the  statute  13  Eliza- Other  invalid 
beth,  c.  5,  may  of  course  be  set  aside,  at  the  instance  of  the  ^*"l^°**®'*"* 
trustee  in  the  bankruptcy,  for  the  benefit  of  the  creditors; 
even  though  it  may  have  been  made  prior  to  the  three  months 
preceding  the  presentation  of  the  bankruptcy  petition. — ^The 
invalidity,  as  against  creditors  in  a  bankruptcy,  of  a  previous 
disposition  by  the  bankrupt  of  property  belonging  to  him,  to 
take  effect  in  the  event  of  his  bankruptcy,  has  already  been 
noticed  (p.  292). 

Powers  of  Trustee  in  Bankruptcy.  —  Among  the  various  As  to  reaiisa- 
powers  of  the  trustee,  under  the  Acts,  the  following  may  be  Jj*'"*  **'•' °* 
mentioned : — ^He  may  sell  or  transfer  all,  or  any  part  of,  the  elutel*^ 
bankrupt's  property.  He  may  exercise  any  powers,  the 
capacity  to  exercise  which  is  vested  in  him  under  the  Acts. 
He  may  deal  with  any  property  to  which  the  bankrupt  is  bene- 
ficially entitled  as  tenant  in  tail,  in  the  same  manner  as  the 
bankrupt  might  have  dealt  with  it  {s).  Where  any  part  of 
the  bankrupt's  property  is  of  copyhold  or  customary  tenure, 
or  passes  by  surrender  and  admittance,  or  in  any  similar 
manner,  the  trustee  need  not  be  admitted  thereto,  but  may 
deal  with  it  as  if  it  had  been  capable  of  being,  and  had  been, 
duly  surrendered,  or  otherwise  conveyed,  to  such  uses  as  the 
trustee  may  appoint ;  and  his  appointee  is  to  be  admitted  to, 
or  otherwise  invested  with,  the  property  accordingly.  With 
the  permission  of  the  committee  of  inspection,  he  may,  among 
other  things,  mortgage  or  pledge  any  part  of  the  bankrupt's 

(p)  Rt  VcMsittart,  1893,  2  Q.  B.  377,  62  L.  J.  Q.  B.  279,  68  L.  T.  233 ;  Be 
Brail,  1893,  2  Q.  B.  381,  62  L.  J.  Q.  B.  457,  69  L.  T.  323  ;  Noyes  v.  PaUrson, 
1894,  3  Ch.  267,  63  L.  J.  Ch.  748,  71  L.  T.  228  ;  Ee  Carter  a/nd  Kenderdine*8 
Contract,  1897,  1  Ch.  776,  66  L.  J.  Ch.  408,  76  L.  T.  476  ;  Be  Ta/nkard,  1899,  2 
Q.  B.  57,  68  L.  J.  Q.  B.  670,  80  L.  T.  500. 

iq)  This  does  not  apply  to  a  mere  covenant  for  payment  of  money  to  the 
trustee  of  a  marriage  settlement ;  Be  Tonrdes,  L.  R.  8  Ch.  App.  718,  21  W.  B. 
716,  28  L.  T.  862. 

(r)  Be  Lowndes,  18  Q.  B.  D.  677,  56  L.  J.  Q.  B.  425,  56  L.  T.  675  ;  Be  Ashcroft, 
19  Q.  B.  D.  186,  56  L.  J.  Q.  B.  431 ;  Be  Beis,  1904,  I  K.  B.  451. 

(«)  S.  56.  See  Fines  and  Recoveries  Act,  1833  (c.  74),  ss.  66-73,  which,  by 
the  Act  of  1883,  are  expressly  made  applicable  to  proceedings  thereunder. 
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property ;  and  may  make  compromises,  &c.,  with  creditors 
and  others ;  and  may  divide  among  the  creditors  any  property 
which  cannot  be  readily  or  advantageously  sold  (ss.  50,  57). 

An  important  power,  given  by  the  Acts  to  the  trustee,  is 
that  of  disclaimer  (by  writing  signed  by  him)  of  land  of  any 
tenure,  burdened  with  onerous  covenants,  or  other  property 
of  the  bankrupt  that  is  unsaleable,  or  not  readily  saleable,  by 
reason  of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act.  This  he  may  do  within  twelve  months 
after  his  appointment,  or  such  further  time  as  is  mentioned 
in  the  Acts.  But  he  is  not  entitled  to  disclaim,  where,  for 
twenty-eight  days  after  appUcation  in  writing  has  been  made 
to  him  by  any  person  interested  in  the  property,  requiring 
him  to  decide  whether  he  will  disclaim  or  not — or  such  extended 
period  as  may  be  allowed  by  the  Court — ^he  has  declined  or 
neglected  to  say  whether  he  msclaims  or  not  (Act  of  1883,  s.  55 
(1)  (4) ;  Act  of  1890,  s.  13).  The  disclaimer  determines,  as 
from  its  date,  the  rights  and  liabilities  of  the  bankrupt  and 
his  property  in,  or  in  respect  of,  the  property  disclaimed,  and 
also  discharges  the  trustee  from  all  personal  liability  in  respect 
thereof,  as  &om  the  date  when  it  vested  in  him ;  but  it  does 
not,  except  so  far  as  is  necessary  for  the  purpose  of  such  release, 
affect  the  rights  or  liabilities  of  any  other  person  (Act  of  1883, 

55  (2) ).    Leave  of  the  Court,  howev^,  is  required  (except 


s. 


in  certain  cases)  (t),  to  enable  the  trustee  to  disclaim  a  lease ; 
and  terms  may  be  imposed,  in  such  case,  as  to  fixtures,  tenant's 
improvements,  &c. — ^The  trustee  cannot,  by  disclaimer  of  a 
contract  by  the  bankrupt  for  sale  of  land,  take  away  from  the 
purchaser  the  equitable  interest  in  the  land  which  vested  in 
him  under  the  contract ;  nor  can  he  disclaim  a  contract  for 
sale  of  a  lease,  without  also  disclaiming  the  lease  itself  {u). 

The  Court  may  also,  on  the  application  of  any  party  inte- 
rested in  disclaimed  property,  make  an  order  vesting  the  same 
in  any  person  entitled  thereto  (v).  But  leaseholds  cannot  be 
so  vested  in  favour  of  any  person  claiming  under  the  bankrupt, 
whether  as  under-lessee  or  as  mortgagee  by  demise,  except  on 
the  terms  of  making  such  person  subject  to  the  same  liabilities 
and  obligations  as  those  of  the  bankrupt ;  unless  the  Court 
thinks  fit  to  modify  these  terms,  so  as  to  make  the  person,  in 


{t)  As  to  which,  see  Bankruptcy  Roles,  1890,  r.  69. 

(u)  JU  BattabUy  1901,  2  K.  B.  518,  70  L.  J.  K.  B.  784,  84  L.  T.  826  ;  Pearce 
V.  BattaUe's  Trustee,  1901,  2  Ch.  122,  70  L.  J.  Ch.  446,  84  L.  T.  525. 

(r)  JU  Parker  <b  Parker,  Ex  parU  Turquand,  14  Q.  B.  D.  405.  That  the 
application  may  he  made  hy  the  lessor  in  the  case  of  mort^raged  leaseholds;, 
see  Be  Coek,  20  Q.  B.  D.  343,  68  L.  T.  686,  36  W.  R.  1S7  ;  Be  Piidey,  21  Q.  B.  D. 
476,  57  L.  J.  Q.  B.  626,  60  L.  T.  134,  37  W.  R  6  ;  Aj  SmitK  25  Q.  B.  D.  536, 
69  L.  J.  Q.  B.  654,  38  W.  R.  744 ;  Be  Baker,  1901,  2  K.  B.  628,  70  L.  J.  K.  B. 
856,  86  L.  T.  33. 
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whose  favour  the  vesting  order  is  made,  subject  only  to  the 
same  liabilities  and  obligations  as  if  the  lease  had  been  assigned 
to  him  at  the  date  when  the  bankruptcy  petition  was  filed, 
and  (if  the  case  so  requires)  as  if  the  lease  had  comprised  only 
the  property  comprised  in  the  vesting  order.  And  a  mort- 
gagee or  under-lessee  declining  to  accept  a  vesting  order  upon 
such  terms,  wUl  be  excluded  from  all  interest  in,  and  security 
upon,  the  property.  And  if  no  person  claiming  under  the 
bankrupt  will  accept  an  order  upon  such  terms,  the  Court  may 
vest  the  bankrupt's  interest  in  the  property  in  any  person 
liable  to  pf^rform  the  lessee's  covenants  in  the  lease,  nreed  and 
discharged  from  all  estates,  incumbrances,  and  interests,  created 
therein  by  the  bankrupt  (Act  of  1883,  S..55  (6) ;  Act  of  1890, 
s.  13). 

Ally  person  injured  by  the  operation  of  a  disclaimer  is  Rights  of 
deemed  to  be  a  creditor  of  the  bankrupt,  to  the  extent  of  the  p«™on8  pre- 
injury,  and  may  prove  the  same  as  a  debt  under  the  bank-  J^gclainjer 
ruptcy  (Act  of  1883,  s.  55  (7) ). 

If  the  bankrupt's  property  includes  a  lease,  which  is  notTruBtee'a 
disclaimed  under  the  foregoing  power,  the  trustee  is  person-  lability  a» 
aUy  liable,  as  assignee  of  the  lease  by  operation  of  law,  for  the  "^^f]"*^  ^ 
rent  and  covenants  thereof,  imless  and  until  he  assign  the  lease 
to  another  person  {w). 

Rights  of  Creditors  under  Bankruptoy. — ^With  a  few  Secured 
exceptions,  all  debts  provable  in  a  bankruptcy  are  payable  creditors. 
pari  passu  (x).  A  secured  creditor — ^that  is,  a  person  holding 
a  mortgage,  charge,  or  hen,  on  property  of  the  debtor — ^may 
reaUse  his  security,  and  prove  for  the  balance  of  his  claim ; 
or  may  surrender  his  security  to  the  trustee,  and  prove  for  the 
whole  of  his  claim ;  or  may  have  his  security  valued,  and  prove 
for  the  balance ;  the  trustee,  in  the  last  case,  being  entitled 
to  redeem  the  security  at  its  assessed  value,  or  to  have  the 
property  comprised  in  the  security  sold,  if  he  is  dissatisfied  with 
the  valuation  comprised  of  the  security.  But  if  the  trustee 
does  not  elect  to  exercise  either  of  his  rights  last  mentioned, 
within  six  months  after  he  has  been  required  by  the  creditor 
to  make  such  election,  he  will  not  be  entitled  to  exercise  the 
same ;  and,  in  that  case,  the  equity  of  redemption,  or  other 
interest  in  the  property  comprised  in  the  security,  which  is 
vested  in  the  trustee,  will  vest  in  the  creditor,  and  the  amount 
of  his  debt  will  be  reduced  by  the  amount  at  which  the  security 
has  been  valued  (Act  of  1883,  s.  168,  sched.  2,  rr.  9-17). 

{w)  Wilsofi  V.  Wallani,  5  Ex.  D.  155,  49  L.  J.  Ex.  437,  42  L.  T.  375  ;  TiUerUm 
V.  Cooper,  9  Q.  B.  D.  473,  51  L.  J.  Q.  B.  472,  46  L.  T.  870. 

{x)  See  Act  of  1883,  ss.  40,  42  ;  Act  of  1890,  s.  28. 
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» 

By  order  of  Discharge  of  Bankrupt. — ^The  Court  may,  on  the  bank- 

Court.  rupt's  application,  make  an  order  for  his  discharge  from  the 

bankruptcy ;    or  may  refuse  or  suspend  such  discharge ;    or 
may  grant  it  subject  to  any  conditions  with  respect  to  his  earn- 
ings, income,  or  after-acquired  property  (y).    Subject  to  any  such 
Property         conditions,  the  bankrupt  is  entitled  to  any  property  acquired 
acquired  after  |jy^  Qp  devolving  on,  him  after  his  discharge  (z) ;   and  he  may, 
rge.       before  his  discharge,  dispose  of  any  part  of  his  assets  that  may 
remain  after  payment  of  his  liabiUties,  although  such  surplus 
has  not  been  ascertained  (a). 

■ 

(y)  Act  of  1883,  s.  28  (2) ;  Act  of  1890,  s.  8. 

{z)  Ebbs  v»  Bwilnms,  L.  R.  10  Ch.  App.  479,  32  L.  T.  650  ;  Re  B&nnett'a  TrusU, 
.  L.  R.  10  Ch.  App.  490,  32  L.  T.  662  ;  Re  Croam,  1891,  1  Ch.  695. 

(a)  Bird  v.  PhUpott,  1900,  1  Ch.  822,  69  L.  J.  Ch.  487,  82  L.  T.  UO  ;  and  see 
Rfi  Evelyn,  1894,  2  Q.  B.  302,  63  L.  J.  Q.  B»  658,  70  L.  T.  692. 


CHAPTER    X. 

FORFEITUKE. 

Definition.  —  Forfeiture  is  the  loss  by  one   person,  and  the  Forfeiture 
acquisition  by  another,  of  real  or  personal  estate,  through  some  defined. 
wrongful  act  or  omission  on  the  pi^  of  the  former  (a). 

Causes  of  Forfeiture. — ^Estates  and  interests  in  land  may  Breach  of 
be  forfeited  in  various  ways  ;  most  of  which  have  been  referred  condition. 
to  in  previous  chapters.  Thus,  as  has  been  seen,  a  forfeiture 
may  be  incurred  through  breach  of  a  condition  subsequent, 
or  condition  of  re-entry,  annexed  to  the  grant  of  an  estate  in 
land ;  though,  under  the  present  law,  relief  may  be  granted, 
in  most  cases,  against  the  forfeiture  of  a  lease  through  the 
breach  of  such  a  condition  (pp.  34,  86) ;  and  a  forfeiture  is 
not  incurred,  through  breach  of  a  condition  by  the  exercise  of 
any  of  the  powers  given  to  tenants  for  life  and  others  by  the 
Settled  Land  Acts,  1882  to  1890  (p.  72).  In  modem  law, 
a  devise  of  an  estate  in  fee  simple,  subject  to  a  condition  sub- 
sequent, will,  if  possible,  be  construed  as  a  devise  upon  a  trust, 
enforceable  in  equity  in  favour  of  the  person  for  whose  benefit 
the  condition  is  imposed  (ft).  And  forfeitures  for  breaches  of 
feudal  duties  (including  wrongful  alienation  by  feofEment,  fine, 
or  recovery)  under  the  impUed  condition,  for  that  purpose,  to 
which  estates  were  subject  at  common  law,  have  long  been 
obsolete  (o) ;  for  such  feudal  observances,  except  as  to  quit- 
rents,  are  practically  extinct ;  and  relief  would,  it  seems,  be 
given,  in  equity,  against  forfeitures  through  non-payment  of 
quit-rents  {d). 

As  has  also  been  seen,  estates  in  land  of  copyhold  tenure  Breaches  of 
are  Uable  to  forfeiture  to  the  lord  of  the  manor,  for  brea<5hes  «>py|»oi<i 
of  various  customary  duties ;   as,  waste  by  the  tenant,  refusal  ^^ 
to  pay  fines,  &c.,  refusal  (in  some  cases)  to  be  admitted,  aliena- 
tion otherwise  than  by  surrender,  &c.  (p.  24).    It  seems,  how- 
la)  2  Bl.  Comm.  267. 

(h)  Sug.,  Pow.  106  ;  Lewin,  151  ;  Att.-Oen,  v.  Wax  ChcmdUrs*  Co.,  L.  R.  6 
H.  L.  1,  42  L.  J.  Ch.  425,  28  L.  T.  681. 

(c)  2  Bl.  Comm.  152 ;  ante,  p.  35. 

{d)  See  Peachy  v.  Somerset,  1  Stra.  447,  2  L.  C.  Eq.  250 
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ever,  that  relief  may  be  afforded  to  a  copyhold  tenant,  on 
equitable  grounds,  against  a  forfeiture  incurred  through  non- 
payment of  fines,  &c. ;    and,  perhaps,  in  some  other  cases  of 
forfeiture — ^though,  on  this  point,  the  law  is  not  clear  (e). 
Simony.  Under  the  statutes  directed  against  simony,   the  receipt 

of  any  money  for  the  presentation  of  a  person  to  an  ecclesi- 
astical benefice,  or  the  purchase  by  a  clerk  of  the  next  pre- 
sentation (as  distinguished  from  the  entire  advowson),  with 
the  intention  of  presenting  himself,  is  a  simoniacal  transaction  ; 
and,  in  either  of  such  cases,  the  next  presentation  is  forfeited 
to  the  Crown  (/). 
Alienation  to  As  will  hereafter  be  seen,  the  aUenation  of  land  to  a  corpora- 
corporation,  ^[qj^  jg  g^  cause  of  forfeiture  of  the  land  to  the  Crown,  or  other 
chief  lord  of  the  fee ;  unless  the  corporation  be  licensed  by  the 
Crown,  or  empowered  by  statute,  to  hold  such  land  (p.  470). 

Alienation  to         Former  Causes  of  Forfeiture. — ^Alienation  of  land  to  an 
Natw-aiisation  *^®^*  for  any  estate  exceeding  a  term  of  twenty-one  years. 
Act,  1870.       granted  for  purposes  of  business  or  occupation,  was  formerly 
a  cause  of  forfeiture  of  the  estate  to  the  Crown.    But,  by  the 
Naturalisation  Act,  1870  (c.  14),  ss.  2,  14,  aUens  were  em- 
powered to  acquire,  hold,  and  dispose  of  real  and  personal 
estate  of  every  description,  except  British  ships,  in  the  same 
manner  in  all  respects  as  natural-bom  British  subjects. 
Attainder.  Attainder  for  high  treason  was  formerly  a  cause  of  for- 

ma*^  ^'  feiture  to  the  Crown  of  estates  of  the  traitor  in  lands  of  free- 
hold tenure ;  and  attainder  for  treason  or  felony  was  a  cause 
of  forfeiture  of  the  offender's  personal  estate  to  the  Crown. 
Estates  in  land  of  copyhold  tenure  were  not  forfeitable  to  the 
Crown  for  treason  of  the  tenant,  but  escheated,  in  such  case, 
to  the  lojd  of  the  manor,  of  whom  they  were  held.  But  by 
the  Forfeiture  Act,  1870  (c.  23),  s.  1,  all  forfeitures  and  escheats 
for  treason  or  felony  were  abolished. 

(e)  Scriv.,  Cop.  230,  465  ;  Elton,  Cop.  223.  See  Peachv  v.  Somerset,  sup.  ; 
Jim  V.  Barclay,  18  Ves.  56  ;  Lord  Sejton  v.  Lord  Salisbury,  7  W.  R.  272  ;  cf.  Cox 
V.  Hiifford,  2  Vern,  664 ;  Thmas  v.  Porter,  1  Ch.  Ca.  95  ;  Blacknwrti  v.  WkUe, 
1899,  1  Q.  B.  293,  68  L.  J.  Q.  B.  180,  80  L.  T.  79. 

(/)  31  Eliz.  c.  6 ;  The  Simony  Act,  1713  (c.  11).  See  Fox  v.  Bishop  of 
Chester,  6  Bing.  1,  S.C,  L.  C.  R.  F.  810. 


CHAPTER   XI. 

ESCHEAT. 

Definition,  &c. — ^Escheat  is   tlie  acquisition   of  an  estate  in  Escheat 
fee  simple  by  the  Crown,  or  other  chief  lord  of  whom  the  estate  defined, 
has  been  held,  through  the  death  of  the  tenant  intestate,  and 
failure  of  persons  entitled  to  take  it  by  descent ;   or  (formerly) 
through  the  tenant's  attainder  for  felony  (a). 

The  right  of  the  Crown  to  escheated  land  is  ascertained  Escheat  to 
by  a  proceeding  called  an  inquisition  (6).    The  Crown  has  been  ^^^"^P: 
empowered  by  statute  to  waive  its  rights  by  escheat,  in  favour  w2rve*r/°° 
of  certain  persons  (c). 

It  has  been  held  that  the  Land  Transfer  Act,  1897  (c.  65),  Effect  of 
does  not  bind  the  Crown ;  and,  therefore,  that  the  legal  estate  A^t^TftS?"*^*"^ 
in  escheated  land  does  not,  under  s.  1  of  that  Act  (p.  368),  vest 
in  the  SoUcitor  to  the  Treasury,  on  grant  of  administration  to 
him  on  behalf  of  the  Crown  (infra,  p.  443) ;  and  it  is  doubtful 
whether  it  vests  in  a  creditor  of  the  deceased,  to  whom  admin- 
istration is  granted  with  the  consent  of  the  SoUcitor  (d). 

The  right  of  a  mesne  lord  to  acquire  by  escheat  an  estate  Escheat  to 
held  of  him,  resembles  a  reversion,  or  a  possibility  of  reverter,  mesne  lord. 
Hence,  land  thus  acquired  by  him  will  descend,  on  his  death 
intestate,  as  the  seignory  (into  the  place  of  which  it  comes) 
would  have  descended  (e). 

As  has  been  seen,  the  lord  of  the  manor  is  the  person  to  Escheat  of 
whom  copyhold  lands  of  the  manor  escheat.    And  on  an  en-  copyholds, 
franchisement   of   copyholds   under  the   Copyhold   Act,    1894 
(c.  46),  the  lord  of  the  manor  retains  the  same  right  of  escheat 
as  if  the  land  had  not  been  enfranchised  (s.  21 ;  see  p.  27). 

At  common  law,  on  the  dissolution  of  a  corporation,  its  Dissolution  of 

corporation. 

(a)  See  onie,  p.  43  ;  2  Bl.  Comm.  244  et  seq. ;  3  Cruise,  t.  30. 

(b)  3  Cruise,  t.  30,  s.  45.    See  the  Escheat  (Procedure)  Act,  1887  (c.  53). 

(c)  The  Crown  Private  Estate  Act,  1800  (c  88) ;  The  Crown  Land  Act,  1819 
(c.  94) ;  The  Intestates'  Estates  Act,  1884  (c.  71). 

(d)  In  b.  Hartley,  1899,  P.  40,  68  L.  J.  P.  16,  47  W.  R.  287  ;  In  b.  Ball,  1902, 
W.  N.  226. 

(()  2  Bl.  Comm.  244. 
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real  estate  does  not  esclieat,  but  reverts  to  the  original  grantor, 
or  his  heirs  (/). 

Formerly  no  Escheat    of   Equitable    and    Incorpore€d    Interests.  — 

escheat  of.       Formerly,  an  equitable  estate  in  fee  simple  was  not  liable  to 
escheat,  in  case  of  the  death  of  the  equitable  owner  intestate 
and  without  heirs ;    for  the  trustee  in  whom  the  legal  estate 
was  vested  was,  at  law,  the  tenant  of  the  land.    Consequently, 
the  trustee,   in  such  case,   retained  the   estate   for  his  own 
benefit  (g).    On  the  same  principle,  a  mortgagee  of  the  legal 
estate  in  fee  simple  was  entitled  to  retain  the  estate  as  owner, 
in  case  of  the  mortgagor's  death  intestate  and  without  heirs  (h). 
And,  at  common  law,  rights  of  property  that  were  not  subjects 
of  tenure — ^as  rent-charges,  rights  of  conmion,  &c. — were  not 
liable  to  escheat ;    and  therefore,  on  failure  of  all  persons  en- 
titled thereto,  such  rights  became  extinct  (i). 
Alteration  by        By  the  Intestates'  Estates  Act,  1884  (c.  71),  however,  the 
E^at^*^Act     ^*^  ^^  escheat  is  made  appUcable  to  real  estate  consisting  of 
1884.         *    any  estate  or  interest,  whether  legal  or  equitable,  in  any  in- 
corporeal hereditament,  or  any  equitable  estate  or  interest  in 
any  corporeal  hereditament,  whether  devised  or  not  devised 
to  trustees,  by  the  will  of  the  deceased  (ss.  4,  7).    Under  this 
Act,  the  proceeds  of  sale  of  real  estate,  devised  in  trust  for 
conversion,  will  escheat,  in  default  of  any  person  entitled  thereto 
as  equitable  owner,  either  under  the  will  of  the  deceased  or 
as  his  heir-at-law  (/). 
Money  to  be         Money  directed  to  be  laid  out  in  the  purchase  of  an  estate 
land^doernot  ^  ^^®  simple,  for  the  benefit  of  a  person,  is  not  subject  to 
escheat.  cscheat,  in  case  of  the  death  of  the  cestui  que  trust  intestate 

and  without  heirs  (k). 

Trust  and  Former  Causes  of  Escheat. — ^Formerly,  a  legal  estate  in 

estotes^^        fee  simple,  vested  in  a  person  as  sole  trustee,  or  as  sole  mort- 

alteratioaby    g^g^^y  cschcated  ou  the  death  of  the  trustee  or  mortgagee 

modem  intestate,  and  failure  of  his  heirs  ;   though  the  lord  would  take 

statutes.         ^^^  j^jj^  subject  to  the  trust,  or  equity  of  redemption.    But, 

by   modem   statutes,   which  have   already  been   referred  to, 

escheat  of  land  held  tipon  any  trust,  or  by  way  of  mortgage, 

is,  in  eflEect,  prevented  (I). 

if)  Co.  Litt.  13  b  ;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  384.  As  to  the 
application  of  this  rule  to  the  real  estate  of  dissolved  companies,  see  Brice  on 
Ultra  Vires,  3rd  ed.  792. 

ig)  Bttrgess  v.  mieate,  1  Eden,  176  ;  Re  Lashmar,  1891,  1  Ch.  258,  60  L.  J-  Ch. 
143»  64  L.  T.  333. 

{h)  Beale  v.  Symonds,  16  Beav.  406. 

(i)  3  Cruise,  t.  30,  s.  24. 

(/)  Be  Woody  1896,  2  Ch.  596.  65  L.  J.  Ch.  814,  75  L.  T.  28. 

(it)  Lewin,  1153  ;   Walker  v.  Venne,  2  Ves.  170. 

{!)  Conv.  and  L.  P.  Act,  1881  (c.  41),  s.  30,  as  varied  by  Copyhold  Act,  1894 
(c.  46),  s.  88  ;  Trustee  Act,  1893  (c.  53),  ss.  26,  29  ;  aiite,  pp.  I564  391. 
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As  above  stated,  escheat  occurred,  at  common  law,  on  the  Escheat  for 
tenant's  attainder  for  felony.    But  the  operation  of  the  common  ^fiony»  aboii- 
law  on  this  subject  was  lunited  by  various  statutes ;    and  by 
the  Forfeiture  Act,  1870  (c.  23),  s.  1,  as  has  been  mentioned, 
escheat  for  criminal  offences  was  entirely  abolished. 

Ultimate  Bight  to  Personalty.  —  On  the  death  of  a  Is  in  Crown  aa 
person,  intestate  and  without  kindred,  the  Crown  is  entitled  ^^*"*^' ^''''*- 
(subject  to  the  rights  of  the  widow,  if  any,  of  the  deceased, 
and  his  debts)  to  the  whole  of  his  personal  estate,  whether  legal 
or  equitable,  as  uUiimis  heres — ^not  in  a  fiduciary  character, 
but  beneficially  (m) ;  and  administration  of  the  estate  may  be 
granted  to  the  Sohcitor  to  the  Treasury,  on  behalf  of  the 
Crown  (»).  But  where  a  will  does  not  dispose  of  the  testator's 
residuary  personal  estate,  and  the  testator  leaves  no  next  of 
kin,  the  rule  that  the  executor  is  entitled  to  the  residue  not 
disposed  of — which  is  not  affected  by  the  Executors  Act,  1830 
(c.  40),  where  there  are  no  next  of  kin  (s.  2)— holds  good  as 
against  the  Crown  (o). 

(to)  1  Wms.,  Exors.  370  ;  see  Cunnach  v.  Ed^cardti,  1896,  2  Ch.  679,  65  L.  J. 
Ch.  801,  75  L.  T.  122  ;  Be  Bond,  1901,  1  Ch,  15,  70  L.  J.  Ch.  12,  82  L.  T.  612. 
That  the  rale  applies  to  personalty  held  in  trust  for  a  corporation,  after  its 
dissolution,  see  Re  Higginami  and  Dean,  1899,  1  Q.  B.  326,  68  L.  J.  Q.  B.  198, 
79  L.  T.  673. 

(n)  See  Intestates'  Estate  Act,  1884  (c.  71),  ss.  2,  3. 

(o)  Bussell  V.  aoxces,  2  Coll.  648  ;  ante,  p.  376. 


PART  IV. 

LEGAL   CAPACITY  WITH  REFERENCE   TO 
RIGHTS   OF  PROPERTY  IN  LAND. 


CHAPTER   I. 

PERSONS  SUBJECT  TO  DISABILITIES. 

Legal  capacity  GenercJ  Rule  as  to  Capacity. — ^In  the  preceding  parts,  rights 
exists  qI  property  iq  land  have  been  considered  without  reference 

to  legal  capacity  for  the  exercise  of  such  rights ;  or,  in  other 
words,  as  enjoyed  by  persons  who  are  not  under  any  legal  dis- 
abilities in  this  respect.  All  persons  have  full  legal  capacity 
for  this  purpose,  with  the  exception  of  certain  classes  on  whom 
the  law  has  imposed  particular  disabihties. 


generally. 


Aliens. 


Roman 
Catholics. 


Bankrupts. 


Exceptions. — Under  Former  Law. — ^Prior  to  the  Naturalisa- 
tion Act,  1870  (c.  14),  aliens  were  subject  to  disabihties  as  regards 
the  holding  and  transfer  of  land ;  for,  as  has  been  seen,  the 
transfer  of  any  estate  in  land  to  an  alien  (other  than  certain 
leases)  was  a  cause  of  forfeiture  to  the  Crown;  and  no  dis- 
position by  the  ahen,  before  the  enforcement  of  the  forfeiture, 
could  defeat  the  Crown's  right  to  the  land  (a).  But  since  the 
removal  of  this  disabiUty  by  the  above  Act  (s.  2),  it  seems  that 
the  capacity  of  an  ahen,  with  regard  to  rights  of  property  in 
land,  is  the  same,  in  all  respects,  as  that  of  a  natural-bom 
subject ;  except  that  he  cannot  be  protector  of  a  settlement 
under  the  Fines  and  Recoveries  Act,  1833,  c.  74  (see  s.  32). 

Soman  CathoUcs  were  formerly  subject,  under  various 
statutes,  to  disabihties  with  respect  to  the  ownership  of  land ; 
but  these  disabihties  have  been  removed,  except  as  regards 
presentations  to  ecclesiastical  benefices  (&). 

Under  Present  Lata. — ^The  extent  of  a  bankrupt's  power  of 
ahenating  property  acquired  by  him  during  his  bankruptcy 

(a)  See  ante,  p.  440  ;  Bnrton,  §  192. 

(5)  See  Barton,  §  209  ;  The  Roman  Catholic  Relief  Act,  1829  (c.  7) ;  The 
Church  Patronage  Act,  1737  (c.  17). 
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has  already  been  noticed ;  and  it  has  been  seen  that  a  few 
rights  of  property,  as  well  as  property  held  by  him  in  trust, 
remain  vested  in  him.  Except  in  these  cases,  a  bankrupt's 
legal  capacity  with  respect  to  property  is  limited  by  the  rights 
of  his  creditors  in  his  property,  as  already  mentioned  (p.  432). 
The  bankruptcy  of  a  trustee,  moreover,  may  be  a  ground  for 
his  removal  from  the  office  (c). 

A  person  bom  out  of  wedlock  cannot  acquire  as  heir-at-  BasUrda. 
law,  or  next  of  kin  under  the  Statutes  of  Distribution,  except 
in  succession  to  his  own  legitimate  issue ;  and  he  himself  can 
have  no  heir-at-law,  or  statutory  next  of  kin,  other  than  such 
issue ;  for,  with  these  exceptions,  no  relationship  by  blood 
between  a  bastard  and  other  persons  is  recognised  by  law,  for 
purposes  of  inheritance  (d).  And,  on  grounds  of  public  poUcy, 
a  giEt  to  an  illegitimate  child,  unborn  or  not  conceived  at  the 
date  of  the  gift,  or  (where  the  gift  is  by  will)  at  the  time  of 
the  testator's  death,  is  invalid ;  and  a  bastard  can  take  no 
share  or  interest  under  a  gift  to  children,  as  a  class,  where  there 
is,  or  possibly  may  be  before  the  gift  takes  effect,  any  legitimate 
member  of  the  class  (e). 

Married  women  —  except  so  far  as  their  disabilities  are  Other  cases  of 
removed  by  the  Married  Women's  Property  Act,  1882— infants,  d"»^»l>*y- 
persons  of  unsound  mind,  felons,  and  corporations,  are  also 
subject  to  disabihties  in  regard  to  rights  of  property  in  land. 
The  disabilities  of  these  persons  are  considered  in  the  following 
chapters. — ^The  powers  of  railway  companies,  and  some  other 
corporations,  of  acquiring  land  by  compulsory  purchase,  under 
special  statutory  provisions,  are  also  noticea,  in  the  chapter 
on  corporations. 

(c)  Lewin,  779  ;  Jie  Barker's  Trtitt,  1  Ch.  D.  43,  45  L.  J.  Cb.  52  ;  Jie  Adams' 
Tnuts,  12  Ch.  D.  634,  48  L.  J.  Gh.  613.  As  to  the  appointment  of  a  receiver, 
on  bankruptcy  of  an  executor,  see  1  Wms.  Ezors.  1881  ;  Re  Hopkins,  19  Ch.  D. 
61,  30  W.  R.  601  ;  B(ymn  v.  Phillips,  1897,  1  Ch.  174,  66  L.  J.  Ch.  165,  75  L.  T. 
628. 

{d)  1  Bl.  Comm.  459. 

{e)  See  Elphinstone,  Interp.  331 ;  Jarman,  Willp,  ch.  31,  and  cases  there 
cited. 


CHAPTER   II. 

MARRIED   WOMEN. 

Diviaiou  of      The  legal  capacity  of  a  married  woman  may  be  considered 
eubject*  with  reierencc  to — (i.)  her  estates  and  interests  not  being  sepa- 

rate estate ;  (ii.)  her  separate  property,  whether  equitable, 
merely,  or  statutory  (a) ;  (iii.)  her  capacity  as  trustee,  exe- 
cutrix, &c. 

Real  estate  (i)  Estates  and  Interests  not  beincr  Separate  Estate, 

not  alienable   — A  married  woman  cannot  dispose  by  will  of  her  real  estate, 
by  will.  ^^^  being  separate  estate  (6). 

Alienation  As  regaids  conveyanccs  inter  vivos  of  such  real  estate,  the 

ifUer  vieoi,  of  Fiucs  and  Recoveries  Act,  1833  (c.  74)  (c),  as  amended  by  the 
freeholds.  Couvcyancing  Act,  1882  (c.  39),  s.  7,  enables  a  married  woman 
to  dispose  of,  lease,  surrender,  or  extinguish,  any  estate  {d)  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have  in 
land  of  freehold  tenure,  or  in  any  money  subject  to  be  invested 
in  such  land,  and  also  to  release  or  extinguish  any  power  vested 
in  her  in  regard  to  any  such  land  or  money,  as  effectually  as 
if  she  were  a  feme  sole;  provided  such  disposition  be  made 
by  deed,  in  which  her  husband  concurs,  and  that  the  deed  be 
acknowledged  by  her  as  her  act  and  deed,  after  she  has  been 
examined  apart  from  her  husband,  as  to  her  knowledge  of  its 
contents,  and  as  to  her  €issent  thereto  (ss.  77,  80)  (a).  The 
husband's  interest  in  his  marital  right,  as  well  as  his  wife's 
estate,  passes  by  her  conveyance  accordmg  to  these  provisions ; 
unless,  at  least,  he  has  previously  disposed  of  his  interest.  And 
he  may  concur  in  the  conveyance,  notwithstanding  his  previous 

(a)  As  to  these  distinctioDS,  see  ante,  pp.  405-411. 

{b)  34  &  35  Hen.  VIIL,  c  5,  s.  14 ;  Wills  Act,  1837  (c  2G\  s.  8. 

(c)  Prior  to  this  enactment,  a  married  woman's  real  estate  was  conveyed 
bj  fine. 

(d)  *  Estate^  here  includes  an  estate  at  law  or  in  eqnltj ;  and  any  interest, 
charge,  lien,  or  incumbrance,  in,  upon,  or  affecting  lands,  or  in  or  affecting 
money  sabject  to  be  invested  in  the  purchase  of  land  (&  1);  seeMMery, 
Voflms,  1896,  1  Ch.  573,  65  L.  J.  Ch.  353,  74  L.  T.  122 ;  AOcard  v.  WMer,  1896, 
2  Ch«  369,  65  L.  J.  Ch.  660,  74  L.  T.  487.  As  to  the  meaning  of  ^land'  in  this 
Act,  see  anHej  p.  46,  note  (m). 

(e)  See  TenM$U  v.  WeUk,  37  Cb.  D.  622,  57  L.  J.  Cb.  481,  58  L.  T.  368. 
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bankruptcy  (/).  Under  the  first  of  the  above  Acts,  the  ac- 
knowledgment was  to  be  made  before  a  judge  of  a  superior 
court,  or  of  a  coimty  court,  or  a  master  in  Qiancery,  or  two 
commissioners ;  and  a  memorandum  of  the  acknowledgment 
was  to  be  signed  on  the  deed,  and  a  duly  verified  certificate 
of  the  taking  thereof  was  to  be  filed  in  the  Court  of  Common 
Pleas  (ss.  79,  89)  (g).  Under  the  Conveyancing  Act,  1882 
(c.  39),  s.  7,  however,  an  acknowledgment  of  the  deed  before 
one  Commissioner  is  sufficient ;  and  where  a  memorandum  of 
the  acknowledgment  purports  to  be  signed  by  a  person  autho- 
rised to  take  it,  the  deed  takes  effect,  as  regards  its  execution, 
at  the  time  of  acknowledgment,  and  is  conclusively  deemed 
to  have  been  duly  acknowledged.  A  certificate  of  acknow- 
ledgment of  the  deed,  therefore,  is  not  now  necessary. — ^The 
same  formaUties  are  required,  under  the  Fines  and  Recoveries 
Act,  1833,  s.  40,  for  the  execution  by  a  married  woman  tenant 
in  tail,  of  a  deed  barring  the  entail;  and,  under  the  Real 
Property  Act,  1845  (c.  106),  s.  6,  for  her  alienation,  under  that 
Act,  of  contingent  and  future  interests,  and  possibilities  in 
hereditaments  (p.  117) ;  and  by  the  same  Act  (s.  7),  for  the 
disclaimer  by  her  of  an  estate  or  interest  in  land  of  any  tenure. 
Except  in  the  cases  presently  mentioned,  any  instrument  exe- 
cuted  by  a  mamed  woman,  as  a  conveyance  of  her  real  estate, 
is  void,  unless  made  in  accordance  with  the  foregoing  statutory 
requirements  (A). 

The  preceding  provisions  do  not  apply  to  conveyances  of  Copyholds, 
a  married  woman's  legal  estates  in  possession  or  vested  re- 
mainders, in  copyhold  lands.  These,  by  general  custom,  are 
conveyed  by  surrender  made  by  the  husband  and  wife ;  she 
being  first  examined  by  the  steward  as  to  her  consent  (i).  Her 
equitable  estate  in  copyholds,  other  than  separate  estate,  may, 
under  the  Fines  and  Recoveries  Act,  1833,  be  disposed  of  by 
surrender,  in  the  same  way  as  legal  estates ;  or  may,  under 
the  same  Act,  be  disposed  of  by  deed,  in  the  mode  applicable 
to  freeholds  (ss.  77,  90)  (j), 

(/)  See  Jte  BaUhelt/r,  L.  R.  16  Eq.  481,  485,  21  W.  R.  901  ;  Cooper  v. 
Macdonald,  7  Ch.  D.  288,  47  L.  J.  Ch.  373,  38  L.  T.  191  ;  JU  Jakenum's  Tru$t8y 
23  Ch.  D.  344,  52  L.  J.  Ch.  363. 

ig)  Perpetual  Commissioners  for  taking  acknowledgments  of  married 
women  under  the  Act,  are  appointed  from  time  to  time  for  every  county, 
riding,  division,  kc:  see  ss.  81,  82.  The  registry  of  certificates  of  such 
acknowledgments  is  now  located  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature. 

{h)  Burton,  §  206  ;  see  Pranks  v.  BoUans,  L.  R.  3  Ch.  717,  37  L.  J.  Ch.  664, 
18  L.  T.  623. 

(t)  Burton,  §  1275. 

{j)  See  Green  v.  PeUenon^  32  Ch.  D.  95,  56  L.  J.  Ch.  181  ;  Carter  v.  Carter, 
1896,  1  Ch.  62,  65  L.  J.  Ch.  86,  73  L.  T.  437. 
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Husband's 
concurrence, 
where  dis- 
pensed with. 


Election 
against  con* 
version. 

Contract  for 
sale  of  land. 


Acts  under 
Agricultural 
Holdings  Act, 

1883; 


under  Settled 
Land  Acts, 
1882  to  1890. 


Alienation  of 
chattels  real 
and  other 
personalty. 


By  order  of  the  King's  Bench  Division  of  the  High  Court, 
the  husband's  concurrence  in  his  wife's  conveyance  may  be 
dispensed  with,  if  he  is  of  unsound  mind,  or  from  other  cause 
incapable  of  concurring ;  or  if  his  residence  is  not  known ;  or 
if  he  is  in  prison ;  or  if  he  is  living  apart  from  his  wife  from 
any  cause  (k).  But  a  conveyance  made  without  the  husband's 
concurrence  does  not  affect  his  marital  rights  in  his  wife's 
estate  (l). 

By  a  disposition  made  by  a  married  woman  according  to 
the  foregoing  statutory  provisions,  she  may  elect  to  take,  as 
unconverted,  real  estate  directed  to  be  converted  into  money  (Q). 

A  married  woman  may,  by  deed  acknowledged  under  the 
Fines  and  Recoveries  Act,  1833  (though  not  otherwise),  make 
a  contract  for  the  alienation  of  her  real  estate,  not  being  separate 
estate,  which  will  bind  the  property ;  though  it  will  not  bind 
her  personally  (m). 

When  a  married  woman  does  any  act  under  the  Agricultural 
Holdings  (England)  Act,  1883  (c.  61),  with  respect  to  land  not 
being  her  separate  estate,  her  husband's  concurrence  is  neces- 
sary ;  and  she  must  be  separately  examined,  as  to  her  know- 
ledge and  consent,  by  the  judge  of  a  county  court  (s.  26). 

Where  a  married  woman,  who,  if  she  had  been  unmarried, 
would  have  been  a  tenant  for  life,  or  would  have  had  the  powers 
of  a  tenant  for  life,  under  the  Settled  Land  Acts,  1882  to  1890, 
is  entitled  otherwise  than  for  her  separate  use,  or  otherwise 
than  for  her  separate  property  or  as  a  feme  sole  under  any 
statute,  she  and  her  husband  together  have  the  powers  of  a 
tenant  for  life  under  those  Acts  (n). 

As  has  been  seen,  a  husband  is  beneficially  entitled  to  his 
wife's  chattels  real,  and  general  personal  estate,  not  being  sepa- 
rate estate ;  subject,  imder  some  circumstances,  to  her  right 
by  survivorship,  or  her  equity  to  a  settlement  (pp.  407,  409). 
By  the  Married  Women's  Reversionary  Interests  Act,  1857 
(c.  57),  a  married  woman  is  enabled,  by  deed  executed  and 

(h)  See  Fines  and  Recoveries  Act,  1833  (c.  74),  s.  91 ;  Ex  parte  Bobinaon, 
L.  R.  4  C.  P.  205  ;  iZe  Caine,  10  Q.  B.  D.  284,  62  L,  J.  Q.  B.  354,  48  L.  T.  357. 
That,  in  such  case,  the  deed  need  not  be  acknowledged  by  the  wife,  see 
OoodckUd  v.  Dougal,  3  Ch.  D.  650,  24  W.  R.  96a 

(/)  Powke  V.  Drayeott,  29  Ch.  D.  996,  54  L.  J.  Ch.  977. 

(U)  Briggs  v.  Chamberlain,  11  Hare  69 ;  Tuer  v.  Turner^  20  Beav.  460 ;  see 
He  Durravit  and  Stoner,  18  Ch.  D.  106,  45  L.  T.  363,  30  W.  R.  37. 

(to)  1  Dart,  v.  &  P.  10 ;  XickoU  v.  Janet,  L.  R.  3  Bq.  696.  15  L.  T,  383 ; 
Barnes  v.  Wood,  L.  R.  8  £q.  424,  17  W.  R.  1080 ;  CaaOe  v.  WUkinmm,  L.  R.  5 
Ch.  534, 18  W.  R.  586  ;  Cahm  v.  CahUI,  8  App.  Cas.  420,  31  W.  R.  861 ;  WOliams 
V.  Walker,  9  Q.  B.  D.  676,  31  W.  R,  120. 

{n)  S.  L.  Act,  1882  (c  38),  s.  61.  That  her  conveyance-s  &c.,  under  the  Act 
do  not  require  acknowledgment  ander  the  Fines  and  Recoveries  Aot,  1833, 
being  merely  exercises  of  powers,  see  Wolstenholme's  Conv.  and  S.  L.  Acts, 

5.  391,  8th  ed. — As  to  acts  done  by  a  married  woman  under  the  Settled 
istates  Act,  1877  (c.  18),  see  s.  60  of  that  Act. 
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acknowledged  by  her  in  the  manner  required  by  the  Fines 
and  Recoveries  Act,  1833,  in  which  her  husband  concurs — 
where  his  concurrence  is  necessary  under  that  Act — ^to  dispose 
of  every  future  (o)  or  reversionary  interest  (not  being  a  rever- 
sionary interest  which  she  is  expressly  restrained  by  any  instru- 
ment from  alienating),  whether  vested  or  contingent,  of  herself, 
or  her  husband  in  her  right,  in  any  personal  estate  to  which 
she  may  be  entitled  under  any  instrument  (except  her  marriage 
settlement)  made  since  the  31st  December,  1867 ;  and  also  to 
release  or  extinguish  any  power  in  regard  to  any  such  personal 
estate,  or  her  equity  to  a  settlement  out  of  any  personal  estate 
to  which  she,  or  her  husband  in  her  right,  may  be  entitled  in 
possession,  under  any  such  instrument  as  aforesaid.  Except 
in  cases  to  which  thii9  Act  apphes,  and  under  its  provisions,  a 
married  woman  cannot,  bv  any  form  of  aUenation,  dispose  of, 
or  extinguish,  any  right  of  survivorship,  or  equity  to  a  settle- 
ment, to  which  she  may  be  entitled  in  personal  estate,  not 
being  separate  estate  (p). 

A  married  woman  may,  however,  with  her  husband's  sane-  Will  of  por- 
tion, dispose  by  will  of  personal  estate  to  which  the  husband  jon^i^y  with 
is  entitled  in  hiis  marital  right.    But  he  may  revoke  his  consent  J^^t, " 
at  any  time  before  probate  of  the  will ;  and  in  that  case,  or  if  he 
dies  in  her  Ufetime,  the  will  is  ineffectual  as  against  his  marital 
rights  iq). 

The  disabihties  of  a  married  woman,  which  have  been  de-  Exerciae  or 
scribed,  do  not  extend  to  the  exercise  of  powers  of  alienation.  ^!^  ^^ 
Both  at  common  law  and  in  equity,  a  married  woman  may 
exercise  such  a  power  over  real  or  personal  estate,  without  her 
husband's  concurrence,  as  effectually  as  if  she  were  unmarried ; 
and  for  the  purpose  of  exercising  a  testamentary  power,  she 
may  make  a  will  (r).  And  a  release  of  a  power,  under  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (c.  41),  s.  52,  may  be 
made  by  her,  by  deed  unacknowledged  (rr). 

Under  the  Conveyancing  and  Law  of  Property  Act,  1881  Appointment 
(c.  41),  s.  40,  a  married  woman  (whether  an  infant  or  not)  may,  °*  »ttomey. 
by  deed  executed  since  the  31st  December,  1882,  appoint  an 
attorney  on  her  behalf,  to  execute  any  deed,  or  do  any  act, 
which  she  might  herself  execute  or  do. 

(o)  See  AU4;ard  v.  Walker,  1896,  2  Cli.  369,  66  L.  J.  Ch.  660,  74  L.  T.  487. 

( p)  Whittle  V.  ITervning,  2  Phil.  731  ;  Prole  v.  Soady,  L.  R.  3  Ch.  220,  37  L.  J. 
Ch.  246,  16  W.  R.  445  ;  ite  EUam,  1894,  1  Ch.  303. 

iq)  1  Wms.,  Exors.  47,  48  ;  Willock  v.  Noble,  L.  R.  7  H.  L.  580,  44  L.  J.  Ch. 
345,  32  L.  T.  419  J  In  6.  Cooper,  6  P.  D.  34,  50  L.  J.  P.  41,  44  L.  T.  Ill  ;  Re 
Atkin8<m,  1899,  2  Ch.  1,  68  L.  J.  Ch.  404,  80  L.  T.  606  ;  EUiot  v.  North,  1901,  1 
Cb.  424,  70  L.  J.  Ch.  217,  49  W.  R.  247. 

(r)  Sug.,  Pow.  153  et  aeq. ;  1  Wms.,  Exors.  49. 

{rr)  He  ChUholm's  SettUmeni,  1901,  2  Ch.  82,  70^  L.  J.  Ch.  633. 
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It  has  been  provided  by  statute,  tbat  a  married  woman 
may  be  admitted  to  copyhold  lands,  either  in  person  or  by 
attorney  (s).  And  under  the  Copyhold  Ac5t,  1894  (c.  46,  s.  46), 
a  married  woman,  lady  of  a  manor  or  tenant  of  copyhold  land, 
is,  for  the  purposes  of  that  Act,  to  be  deemed  a  feme  sole, 

A  purchase  of  land  by  a  married  woman,  not  by  means 
of  her  separate  estate,  may  be  annulled  by  her  husband,  unless 
it  was  made  with  his  authority ;  or,  after  the  husband's^  ^eath, 
it  may  be  annulled  by  herseU,  although  he  may  have  agreed 

toit(0. 

A  married  woman  is  not  capable  of  electing,  unless  under 

the  direction  of  the  Court,  as  to  taking  imder  or  against  a  will 

which  purports  to  dispose  of  her  property,  not  being  her  separate 

estate,  and  also  contains  a  gift  to  her  of  the  testator's  own 

property  (U).    She  can,  however,  without  such  direction,  elect, 

when  above  the  age  of  twenty-one,  as  to  confirming  or*  rejecting 

a  settlement  made  by  her  of  such  property  during  her  minority, 

or  which  is  voidable  by  her  on  some  other  ground  {u). 

The  effect  of  coverture,  as  respects  the  operation  of  the 

Statutes  of  Lunitations  and  the  law  of  prescription,  in  their 

application  to  estates  and  interests  not  being  separate  estate, 

has  already  been  mentioned  (pp.  419,  429). 

(ii.)  Separate  Property. — ^A  married  woman's  powers  of 
alienation,  whether  inter  vivos  or  by  will,  over  her  separate 
estate,  other  than  statutory  separate  property,  and  of  blading 
it  by  her  contract,  are  the  same  in  extent,  and  are  exercisable 
in  tne  same  manner,  as  if  she  were  a  feme  sole  (uu) ;  unless  her 
equitable  interest  be  subject  to  an  express  restraint  on  aliena- 
tion, as  presently  mentioned. 

The  position  of  a  married  woman  with  respect  to  rights  of 
property,  by  virtue  of  a  protection  order,  or  in  case  of  judicial 
separation,  imder  the  Matrimonial  Causes  Acts,  has  already 
been  mentioned  (p.  409). 

It  has  also  been  seen  that,  imder  the  Married  Women's 
Property  Act,  1870  (c.  93),  a  married  woman  may  be  entitled 
to  certain  estates  and  interests  for  her  separate  use  (p.  410). 
It  seems  that  her  interests  imder  that  Act  are  equitable  in- 
terests, merely ;  and  therefore,  that  the  legal  ownership  of  real 
estate  to  which  she  is  entitled  under  that  Act,  cannot  be  con- 


(<)  The  Infants'  Property  Act,  1830  (c.  65),  ss.  3-5. 

(0  1  Dart,  V.  &  P.  32. 

(«)  Cooper  V.  Cooper,  L.  R.  7  H.  L.  53,  30  L.  T.  409,  22  W.  R.  713.  As  to 
snch  election  generally,  see  cmte,  p.  378. 

(u)  Barrow  ▼.  Barr&w,  4  K.  &  J.  409  ;  Be  Hodetm,  1894,  2  Ch.  421,  63  L.  J.  Ch. 
609,  71  L.  T.  77  ;  OreenhUl  v.  North  British  and  Mere.  IfiKe,  Co,,  1893,  3  Ch. 
474,  62  L.  J.  Ch.  918,  69  L.  T.  526  ;  and  see  post,  p.  458. 

(uu)  See  ante,  p.  408  ;  Lewin,  Ch.  28,  s.  6  ;  1  Dart,  V.  &  P.  11,  32. 
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veyed  otherwise  than  by  a  deed  acknowledged,  and  with  her 
husband's  concurrenoe  (v). 

Separate  property  of  a  married  woman  imder  the  Married  Married 
Women's  Property  Act,  1882  (c.  75),  includes  legal  estates,  as  J^;;"  aX^'"'" 
well  as  equitable  interests  (p.  411) ;   and  she  may,  accordingly,  iggg—Aiiena- 
dispose  of  such  property,  whether  legal  or  equitable,  in  the  tion  under, 
same  manner,  and  to  the  same  extent,  as  if  she  were  a  feme 
sole  {w).    And,  under  the  Married  Women's  Property  Act,  1893 
(c.  63),  her  will,  made  during  coverture,  is  effectual  to  dispose 
of  property  acquired  by  her  after  the  termination  of  the  cover- 
ture, and  not  merely  (as  under  the  Act  of  1882)  of  property 
to  which  she  is  entitled  as  separate  property  whilst  imder 
coverture  (x) ;  for  the  Act  of  1893  enacts  (s.  3)  that  section  24 
of  the  Wills  Act,.  1837  (c.  26) — ^under  which  a  will  passes  the 
testator's  property  belonging  to  him  at  his  death  (p.  365) — shall 
apply  to  the  will  of  a  married  woman  made  during  coverture, 
whether  or  not  she  has  separate  property  at  the  time  of  making 
the  will ;   and  that  re-execution  or  re-publication  of  her  will^ 
after  her  husband's  death,  shall  not  be  necessary  (y). 

The  Act  of  1882  enables  a  married  woman  to  contract,  in  Contracts 
respect  and  to  the  extent  of  her  separate  property;  and  it""^^®'^- 
provided  that  every  contract  of  a  married  woman  should  be 
deemed  to  be  a  contract  with  respect  to,  and  to  bind,  her 
separate  property,  unless  the  contrary  were  shown ;  and  that 
her  contract  should  bind  not  only  her  present,  but  also  any 
future,  separate  property  (s.  1  (2-4) ).  This  enactment,  which 
did  not  extend  to  future  separate  property,  unless  the  woman 
had  some  separate  property  at  the  time  of  contracting  (2^),  has  been 
repealed  by  the  Married  Women's  Property  Act,  1893  (c.  63), 
which  provides  (s.  1),  that  a  married  woman's  contract  shall 
bind  her  separate  property,  to  which  she  may  be  entitled  at 
the  time  of  making  the  contract  or  thereafter,  whether  or  not 
she  is  entitled  to  any  separate  property  when  she  makes  the 
contract;  and  that  it  shall  also  be  enforceable  against  all 
property  which  she  shall  thereafter,  when  discovert,  be  pos- 
sessed of  or  entitled  to  ;  but  that  this  provision  shall  not  render 
available,  to  satisfy  any  liability  imder  such  contract,  separate 
property  which  she  is  restrained  from  anticipating. 

(v)  Johnson  v.  Johnton,  35  Ch.  D.  345,  56  L.  T.  163. 

(w)  See  8.  I  (I);  Re  Drummond  and  Davie's  Contract,  1891,  1  Ch.  524,  60 
h.  J.  Ch.  258,  64  L.  T.  246  ;  He  Brooke  and  Premlin's  CojUract,  1898,  1  Ch.  647, 
(i7  L.  J.  Ch.  272,  78  L.  T.  416  ;  JRe  West  and  Hardy's  Contract,  1904,  1  Ch.  145, 
73  L.  J.  Ch.  91,  89  L.  T.  519. 

(x)  Re  Price,  28  Ch.  D.  709  ;  Re  Cuno,  43  Ch.  D.  12. 

iy)  This  enactment  applies  to  every  will  of  a  married  woman  who  dies 
after  the  date  of  the  Act  (5th  December,  1893) ;  Re  Wylie,  1895,  2  Ch.  116, 
64  L.  J.  Ch.  613,  43  W.  R.  475. 

(z)  Stogdon  v.  Lee,  1891,  1  Q.  B.  661,  60  L:  J.  Q.  B.  669,  64  L.  T.  494  ;  SofOaw 
V.  Wdch,  1899,  2  Q.  B.  419,  68  L.  J.  Q.  B.  940,  81  L.  T.  64. 
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Liability  of  The  Act  of  1882  alflo,  in  effect,  inyests  the  legal  personal 

•e^untoestote  representative  of  a  married  woman,  in  respect  of  her  separate 
deat?!  ^  estate,  with  the  same  rights  and  liabilities  as  she  would  have 
and  be  subject  to,  if  she  were  living  (s.  23) ;  and  thongh  it 
contains  no  express  provision  respecting  the  liabiUty  of  her 
separate  real  estate  for  her  debts,  after  her  death,  the  enact- 
ments above  mentioned  seem  to  have  the  effect  of  rendering 
the  whole  of  her  separate  property  so  liable.  Moreover,  on 
the  death  of  a  married  woman  on  or  since  the  Ist  of  January, 
1898,  her  real  estate  would  vest  in  her  personal  representative 
under  the  Land  Transfer  Act,  1897  (c.  65),  s.  1,  and  would 
apparently  be  liable  imder  that  Act  (s.  2)  for  her  debts,  to  the 
same  extent  as  her  chattels  real  (see  pp.  230,  368,  394). — ^In  the 
event  of  her  death  intestate,  her  husband  is  entitled,  as  has 
been  seen,  in  his  marital  right,  to  her  personal  estate,  and  to 
an  interest  by  the  curtesy  in  her  real  estate  (p.  411).  It  has 
been  held,  however,  that  his  rights,  in  that  event,  in  her  per- 
sonal estate,  are  subject  to  the  claims  of  his  wife's  creditors, 
on  the  grounds  that  he  is,  in  such  case,  his  wife's  personal 
representative  within  the  meaning  of  the  Act,  even  as  regards 
her  personal  estate  in  possession  and  chattels  real,  to  which 
he  is  entitled  without  taking  out  administration,  and  that  the 
property  which  thus  passes  to  him  was  boimd  by  her  contract 
when  it  was  made  (a).  On  the  last  ground,  the  husband's  estate 
by  the  curtesy  in  his  wife's  separate  real  estate  would  seem  to 
be  liable  for  her  debts. 
ProvisioDBM  The  Act  of  1882  also  renders  a  married  woman  carrying 
^bto**'^*^  ^^^  ^^  *  trade  separately  from  her  husband  subject,  in  respect 
of  her  separate  property  (6),  to  the  bankruptcy  laws  (c).  It 
also  makes  property  appointed  by  a  married  woman,  in  the 
exercise  of  a  general  power  to  appoint  by  will,  liable  for  her 
debts  and  habilities  (d).  It  also  provides  that  a  woman  shall 
remain  tiable  after  marriage,  in  respect,  and  to  the  extent,  of 
her  separate  property,  for  her  ante-nuptial  debts  and  torts  (e), 
and  that  no  settlement,  or  agreement  for  a  settlement,  by  a 
married  woman,  of  her  own  property  shall  have  greater  force 

(a)  Surman  v.  Wh<vrUm,  1891,  1  Q.  B.  491,  60  L.  J.  Q.  B.  233,  64  L.  T.  866. 

(6)  This  does  not  inclade  property  subject  to  her  general  power  of  appoint- 
ment which  she  has  not  exercised  {Ra^  Arfnttrcmg,  17  Q.  B.  D.  621,  34  W.  R. 
709).  As  to  what  separate  property  is  subject  to  this  proYision,  Fee  Be 
Armstrong,  21  Q.  B.  D.  264.  67  L.  J.  Q.  B.  653,  59  L.  T.  806 ;  A?  Wheeler* g 
Settlement  Trusts,  1899,  2  Ch.  717,  68  L.  J.  Ch.  663,  81  L.  T.  172. 

(c)  S.  2.  It  had  previously  been  held  that  a  married  woman  conld  not  be 
made  a  bankrupt  in  respect  of  her  equitable  separate  estate  :  Ex  parte  Jones, 
12  Ch.  D.  484,  48  L.  J.  Ch.  109,  40  L.  T.  790. 

id)  S.  4.  JU  Aim,  1894,  1  Ch.  649,  63  L.  J.  Ch.  334,  70  L.  T.  273  ;  Af  ffughea, 
1898,  1  Ch.  629,  67  L.  J.  Ch.  279,  78  L.  T.  432. 

(f )  S.  13.    See  Jay  r.  Baibi/nson,  25  Q.  B.  D.  467,  59  L.  J.  Q.  B.  367. 
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or  validity  against  her  creditors,  than  a  like  settlement  cAr  agree* 
ment,  made  by  a  man,  would  have  against  his  creditors  (s.  19). 

Restraint  an  AnticipaUan. — ^A  limitation,  whether  inter  vivos  How  created. 
or  by  wiU^f  real  or  personal  eetate.  as  the  separate  property 
of  a  mamed  woman,  may  be  accompamed  by  an  express  pro- 
hibition of  alienation  or  anticipation ;  even  though  the  Umita- 
tion,  with  such  accompanying  restriction,  should  have  been 
created  by  the  woman  hersefi.  This  restriction  may  be  im- 
posed by  any  words  from  which  an  intention  to  restrain  antici- 
pation can  be  clearly  collected.  Before  the  Married  Womyen's 
Property  Act,  1882,  it  could  be  created  only  as  an  adjunct  to 
a  declaration  of  separate  use  creating  a  trust  for  the  benefit  of 
a  married  woman  (/).  But  in  an  instrument  made  since  that 
Act  came  into  operation,  a  restraint  on  anticipation  may  be 
effectually  annexed  to  property  thereby  given  to  her,  though 
not  in  terms  limited  to  her  separate  use,  and  only  made  separate 
estate  by  force  of  the  Act  (g).  The  Act  itself  provides  (s.  19) 
that  nothing  therein  contained  shall  interfere  with,  or  render 
inoperative,  any  restriction  against  anticipation  attached,  or  to 
be  attached,  to  the  enjo3rment  of  any  property  or  income  by  a 
woman,  imder  any  settlement,  agreement  for  a  settlement,  will, 
or  other  instrument. 

The  restraint  on  anticipation  is  operative  only  during  the  ita  effect, 
coverture,  and,  therefore,  is  no  impediment  to  alienation,  while 
the  woman  is  unmarried  (h).  But,  during  her  coverture,  it 
prevents  her  (except  in  certain  cases  presently  mentioned)  from 
depriving  herself  of  the  enjoyment,  while  the  coverture  con- 
tinues, of  the  interest  subject  to  the  restraint,  by  alienating  it, 
or  subjecting  it  to  any  habiUty  or  charge^  or  electing  between 
it  and  some  other  interest,  or  by  any  other  act  on  her  part  (t). 
And  it  protects  the  property  to  which  it  apphes  from  liabiUty, 
after  the  termination  of  the  coverture,  in  respect  of  a  contract 
made  by  her  during  the  coverture  (/). 

So  also,  where  money  is  subject  to  a  trust  for  a  married  Where 

annexed  to 

absolute  gift. 
(/)  StogtUm  ▼.  Lee,  1891,  1  Q.  B.  661,  39  W.  R.  467. 

(g)  Rt  humUy,  1896,  2  Ch,  690,  65  L.  J.  Ch,  837. 

(A)  Lewln,  958 ;  TuUett  v.  Amutrow/y  1  Beav.  1 ;  Baggett  v.  Meux,  1  CoU. 
138. 

{%)  Jiobinson  v.  Wkedioright,  6  De  G.  M.  &  G.  635  ;  In  re  Vardan's  Trusts,  31 
Ch.  D.  275,  55  L.  J.  Ch.  259,  53  L.  T.  895  ;  In  re  Wkeatley,  27  Ch.  D.  606,  54 
L.  J.  Ch.  201,  51  L.  T.  681 ;  Smith  v.  Lucas,  18  Ch.  D.  531,  46  L.  T.  460 ;  Lady 
Bateman  v.  Faber,  1898,  1  Ch.  144,  67  L.  J.  Ch.  130,  77  L.  T.  576.  That  the 
restraint  renders  inoperative  a  condition  of  forfeiture  on  attempted  aliena- 
tion, Fee  Be  WomuOd,  Frank  v.  Muzeen,  43  Ch.  D.  630,  69  L.  J.  Ch.  404,  62 
L.  T.  423  ;  and  see  M.  W.  P.  Act,  1893,  s.  1,  supra,  p.  451. 

ij)  BecheU  v.  Tasker,  19  Q.  B.  D.  7,  36  W.  R.  168,  66  L.  T.  636 ;  BamOt  v. 
Howard,  1900,  2  Q.  B.  784,  69  L.  J.  Q.  B.  965,  83  L.  T.  301  ;  Broum  v.  DimhUby, 
1904,  1  K.  B.  28,  73  L.  J.  K.  B.  36,  89  L.  T.  424 ;  QT.  A;  Wheder's  Settlement 
Trusts,  1899,  2  Ch.  717,  68  L.  J.  Ch.  663,  81  L.  T.  172, 
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woman's  separate  use  absolutely,  with  a  restraint  on  antici- 
pation, the  interest  only  of  the  investments  of  the  money,  and 
not  the  capital,  is  payable  to  her  during  coverture,  unless  it 
be  apparent  that  the  settlor  intended  that  she  should  receive 
the  capital  {k). 
Wbataiiena-         A  restraint  on  anticipation  does  not,  however,  prevent  a 
tionsnotpre-  married  woman  from  disposing  by  will  of  the  interest  subject 
vented  by.      ^  ^j^^  restraint ;    and,  apparently,  she  may  also  dispose  of  it 
by  alienation  inter  vivoSy  if  the  disposition  is  not  to  take  effect 
in  possession  till  after  her  death  ;   for  such  a  disposition  does  not 
deprive  her  of  the  personal  enjoyment  of  the  interest  (Z). 
Arrears  of  Moreover,   a   restraint   on   anticipation   does   not   prevent 

income.  arrears  of  the  income  arising  from  the  interest  subject  to  the 

restraint,  from  being  alienated,  or  made  liable  for  a  judgment 
debt,  provided  the  arrears  have  accrued  due  before  the  date 
of  the  alienation  or  judgment  (m), 
statutory  pro-  And  the  general  rule,  as  to  the  effect  of  the  restraint  on 
visions,  as  to.  anticipation,  is  subject  to  the  following  statutory  qualifica- 
tions :  (1)  Under  the  Conveyancing  and  Law  of  Property  Act, 
1881  (c.  41),  s.  39,  the  Court  (n)  may,  with  a  married  woman's 
consent,  and  where  it  appears  to  be  for  her  benefit,  by  judgment 
or  order,  bind  her  interest  in  any  property,  notwithstanding  a 
restraint  on  anticipation  (o).  (2)  Under  the  same  Act  (s.  62  (2)  i.), 
the  power,  thereby  given,  of  enlarging  a  long  term  of  years 
into  the  fee  simple  (p.  89),  may  be  exercised  by  a  married 
woman  entitled  for  her  separate  use,  notwithstanding  a  restraint 
Du  anticipation.  (3)  Under  the  Settled  Land  Act,  1882  (c.  38), 
s.  61  (6),  a  married  woman  may  exercise  any  power  under  the 
Settled  Land  Acts,  1882  to  1890,  notwithstanding  a  restraint 
on  anticipation  in  the  settlement  under  which  her  estate  or 
interest  arises  (p).  (4)  Under  the  Married  Women's  Property 
Act,  1882,  s.  19,  a  restriction  against  anticipation  contained  in 

{k)  Be  Ellis'  TrutU,  L.  R.  17  Bq.  409,  43  L.  J.  Gb.  444  ;  He  CroughUnis  TVujfo, 
8  Ch.  D.  460,  38  L.  T.  447  ;  Jie  Clarke's  Trusts,  21  Ch.  D.  748,  47  L.  T.  43  ;  Br 
Bmon,  27  Cb.  D.  411,  50  L.  T.  796  ;  ^  Spencer,  30  Cb.  D.  183  ;  Be  Currey,  32 
Ch.  D.  361,  55  L.  J.  Ch.  906,  54  L.  T.  665  ;  Be  Grey's  Settlements,  34  Ch.  D.  85, 
712  ;  Be  TippeU's  and  Newbould's  Chntraet,  37  Ch.  D.  444,  58  L.  T.  754,  36  W.  R. 
597  ;  Be  Bankes,  1902,  2  Ch.  333,  71  L.  J.  Ch.  708,  87  L.  T.  432. 

(t)  BaggeU  v.  Meux,  1  ColL  138  ;  Cooper  v.  Macdonald,  7  Ch.D.  288,  298,  47 
L.  J.  Ch.  373,  38  L.  T.  191 ;  see  Be  ChishoioCs  Settlement,  1901,  2  Ch.  82,  70 
L.  J.  Cb.  533. 

(m)  Hood  Barrs  v.  Heriot,  1896,  A.  C.  174  ;  QT.  Be  Lumley,  1894,  3  Ch.  135  ; 
Whiteley  v.  Bdtoards,  1896,  2  Q.  B.  48,  65  L.  J.  Q.  B.  837,  75  L.  T.  236. 

(n)  /.«.,  the  Chancery  Division  of  the  High  Conrt. 

(o)  See  Hodges  v.  Hodges,  20  Ch.  D.  749,  51  L.  J.  Cb.  549,  46  L.  T.  366  ;  A- 
Little,  40  Ch.  D.  418,  58  L.  J.  Ch.  233,  60  L.  T.  246  ;  Be  PoUard^s  Settlement, 
1896»  2  Ch.  552,  65  L.  J.  Ch.  796,  75  L.  T.  116  ;  Be  Bltmdell,  1901,  2  Oh.  221, 
70  L.  J.  Ch.  522,  84  L.  T.  706. 

ip)  See  Bates  t.  KesterUm,  1896,  1  Ch.  159,  65  L.  J.  Ch.  108,  73  L.  T.  656  ; 
Be  Pooook  and  Prankerd's  Contract,  1896,  1  Ch.  302. 
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a  settlement,  or  agreement  for  a  settlement,  of  a  woman's  own 
property,  mside  by  herself  (q),  is  of  no  validity  against  debts 
contract^  by  her  before  marriage.  (5)  Under  the  Trustee  Act, 
1893  (c.  53),  s.  45,  her  interest  may,  notwithstanding  the  re- 
straint, be  applicable  as  an  indemnity  for  a  breach  of  trust 
conmiitted  at  her  instigation  or  request,  or  with  her  consent 
in  writing.  (6)  Under  the  Married  Women's  Property  Act, 
1893  (c.  63),  s.  2,  in  proceedings  instituted  by  a  married  woman, 
the  Court  may  order  payment  of  the  costs  of  the  opposite  party 
out  of  her  property  subject  to  a  restraint  on  anticipation. 

Where  a  restraint  on  anticipation,  annexed  to  a  declaration  Where  void  u 
of  separate  use,  would,  if  efEectual,  create  a  perpetuity  (p.  285),  ^^^°^  P®^" 
by  preventing  the  property  to  which  it  is  annexed  from  vesting  ^   *  ^' 
absolutely  within  the  period  prescribed  by  the  rule  against  per- 
petuities (p.  283),  it  will  be  void,  and  the  interest  to  which  it  is 
annexed  will  be  acquired  free  from  the  intended  restriction  (r). 

As  regards  separate  property  under  the  Married  Women's  statntea  of 
Property  Act,  1882,  coverture  is  not  a  disability  under  the  LimitatioM. 
Statutes  of  Limitations.    Time  will  run,  therefore,  against  a 
married  woman,  as  if  she  were  a  feme  sole  (s). 

Where  a  married  woman,  who,  if  she  had  not  been  married,  Powen  tmder 
would  have  been,  or  had  the  powers  of,  a'  tenant  for  life  under  Settled  Land 
the  Settled  Land  Acts,  1882  to  1890,  is  entitled  for  her  separate  ^'^' 
use,  or  is  entitled,  under  any  statute,  for  her  separate  property, 
or  as  a  feme  sole,  then  she,  without  her  husband,  has  the  powers 
of  a  tenant  for  life  under  those  Acts  {t). 

(iii.)  Capacity  of  Married  Woman  as  Trustee,  Bxeoutrix,  Former  law. 
&c. — The  disabilities  of  a  married  woman,  at  common  law, 
rendered  her  an  unsuitable  person  to  be  a  trustee ;  though 
she  was  not  absolutely  incapable  of  filling  the  office.  She  could 
not  accept  the  office  of  executrix  or  administratrix,  without 
her  husband's  consent.  A  married  woman  executrix  might  by 
will  appoint  an  executor  to  continue  the  administration  of  the 
estate  after  her  death;  but  a  married  woman  administratrix 
had  not  this  right  (u). 

iq)  See  Birmingham  ExeeUior  Money  Society  v.  Lane,  1904, 1  E.  B.  35,  73  L. 
J.  K.  B.  28,  89  L.  T.  656. 

(r>  Fry  y.  Capper,  Kay,  163 ;  He  Teague't  SetOemeni,  L.  R.  10  Eq.  664,  22 
L.  T.  742,  18  W.  R.  762  ;  Re  Ounynghame'a  SeUlement,  L.  R.  11  Eq.  324.  40  L.  J. 
Gb.  247,  24  L.  T.  124 ;  A;  Jiidley,  11  Ch.  D.  646,  48  L.  J.  Gh.  563,  27  W.  R. 
527  ;  IferbeH  t.  Webster,  15  Gh.  D.  610,  49  L.  J.  Gh.  620  ;  JRe  FemeUy^s  TrusU, 
1902,  1  Gh.  543,  71  L.  J.  Gh.  422,  86  L.  T.  413. 

(8)  See  Wddon  v.  NetU,  61  L.  T.  279  ;  Lowe  v.  Fox,  16  Q.  B.  D.  667,  64  L.  J. 
Q.  B.  561,  53  L.  T.  886  ;  Cf.  WaeteU  v.  LeggaU,  1896,  1  Ch.  554,  65  L.  J.  Gh. 
240,  74  L.  T.  99. 

(0  S.  L.  Act,  1882  (c.  38),  8.  1  (2). 
(u)  Wms.,  Exors.  47,  1742. 
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Under  the  Trustee  Act,  1893  (c.  53),  a.  16,  any  freehold  or 
copyhold  hereditaments,  vested  in  a  mairied  woman  as  a  bare 
trustee  {v),  may  be  conveyed  or  surrendered  by  her  as  if  she 
were  a  feme  sole.  - 

The  Married  Women's  Property  Act,  1882  (c.  76),  s.  24, 
provides  that  the  word  ^  contract '  in  the  Act  shall  include  the 
acceptance  of  any  trust,  or  of  the  office  of  executrix  or  admini»> 
taitrix ;  thus,  in  effect,  enabling  a  married  woman  to  be  a 
trustee,  executrix,  or  administratrix,  subject  to  the  same  condi- 
tions as  apply  to  her  capacity  to  contract  under  the  Act.  The 
Act  also  provides  (s.  24)  that  the  liabilities  of  a  married  woman 
thereunder  shall  extend  to  liabihty  f6r  any  breach  of  trust  or 
devastavit  committed  by  her ;  and  that  her  husband  shall  not 
be  subject  to  such  liabilities,  unless  he  has  acted  or  intermeddled 
in  the  trust  or  admim'stration. 

The  Act  expressly  enables  a  married  woman,  as  executrix, 
admicistratrix,  or  trustee,  to  transfer,  or  join  in  transferring, 
stocks,  funds,  Ac.,  as  if  she  were  a  /em6  M>Ie  (s.  18) ;  but  it 
contains  no  corresponding  provision  respectiog  land  vested  in 
her  in  any  of  the  above  capacities.  It  has  been  held  that  real 
estate  vested  in  a  married  woman  as  a  trustee  (the  marriage 
having  taken  place  since  the  Act  came  into  operation),  cannot 
be  conveyed  by  her,  unless  with  the  concurrence  of  her  hus- 
band, and  by  deed  acknowledged  by  her  {yo) ;  except,  of  course, 
where  the  provision  above  mentioned,  of  the  Trustee  Act,  1893, 
is  applicable.  It  seems,  therefore,  that,  for  the  transfer  of 
chattels  real  vested  in  her  as  a  trustee,  an  assignment  by  her 
husband  would  be  necessary,  in  respect  of  the  legal  estate  vested 
in  him  id  his  marital  ri^t. 

Where  a  married  woman  would,  if  single,  be  the  protector 
of  a  settlement  under  the  Fines  and  Becoveries  Act,  1833,  she 
and  her  husband  together  are  the  protector ;  unless  she  is 
entitled  for  her  separate  use,  id  which  case  she  alone  is  pro- 
tector. And  she  may  give  her  consent,  as  protector,  in  the 
same  manner  as  if  she  were  a  /erne  «o2e  (z). 


(r)  I.t.  a  trustee  who  baa  no  dnty  to  perform  beyond  convejingr  tbe  estate 
at  tbe  request  of  tfae  entui  que  trwt :  see  CkrigUe  y.  Ovington,  1  Ch.  D.  279,  24 
W.  R.  204 ;  Morgan  y.  Swanaea  Urban  Sanitary  AuHtority,  9  Ch.  D.  562  ;  Re 
DoctBra,  29  Gb.  D.  693,  33  W.  R.  574,  53  L.  T.  288  ;  Cy.  iZe  Cuntwiighcm  amd 
Frogling,  1891,  2  Ch.  667,  60  L.  J.  Ch.  691,  64  L.  T.  558. 

{w)  Re  ffarkneu  and  AUsopp*8  C(mtract,  1896,  2  Cb.  358,  65  L.  J.  Ch.  726,  74 
L.  T.  652 ;  and  see  JU  Wett  atu£  ffardy'a  Contract,  1904,  1  Ch.  145,  73  L.  J.  Ch. 
91,  89  L.  T.  519. 

{x)  Fines  and  Recoveries  Act,  1833  (c.  74),  ss.  24,  25  ;  see  ante,  p.  104. 
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CHAPTER  III. 

INFANTS. 

Alienation  by  Infant. — ^An  infant  cannot,  in  general,  make  General  rule. 
any  effectaal  alienation  of  real  or  personal  estate,  as  owner. 

Under  the  Wills  Act,  1837  (c.  26),  s.  7,  the  will  of  an  infant,  will. 
made  since  the  31st  December,  1837,  is  in  every  case  void  (a). 

A  conveyance  inter  viws  of  an  estate  or  interest  in  land,  by  Aiienaticm 
an  infant,  as  owner,  is  not  absolutely  void — at  any  rate,  if  it  ^^^^  '^'*^- 
may  be  for  his  benefit.  But  (except  in  a  few  cases  presently 
mentioned)  it  is  voidable  on  his  part ;  and  it  may  therefore 
be  repudiated  by  him,  on  attaining  full  age,  or  by  his  successors, 
if  he  dies  under  age,  or  even  of  full  age  but  without  having 
confirmed  the  transaction.  If,  however,  after  attaining  his  full 
age,  he  ratifies  and  confirms  the  conveyance,  it  will  be  binding 
on  him,  and  persons  claiming  under  hun ;  and  the  ratification 
need  not  be  express,  but  may  be  shown  by  acts — as  by  his 
acceptance  of  rent  payable  under  a  lease  granted  by  him  during 
infancy,  or  by  any  other  act  which  recognises  the  title  6i  the 
grantee  (6). 

An  exception  to  the  above  rule  has  been  established  by  Exceptions, 
the  Infant  Settlements  Act,  1855  (c.  43),  under  which  a  male  in^^ts'settle- 
in&nt  not  under  the  age  of  twenty  years,  and  a  female  infant  ™®"*^  *®- 
not  under  the  age  of  seventeen  years,  may,  in  contemplation 
of  his  or  her  marriage,  with  the  sanction  of  the  Chancery  Divi- 
sion of  the  High  Court  of  Justice,  make  a  vaUd  settlement,  or 
contract  for  a  settlement,  of  his  or  her  property,  or  property 
over  which  he  or  she  has  any  power  of  appointment  (except  a 
power  which  is  expressly  declared  not  to  Be  exercisable  by  an 
infant),  whether  real  or  personal,  and  whether  in  possession  or 
in  expectancy.     But  an  appointment  (c)  or  disentailing  assurance, 

(a)  Prior  to  this  Act  an  infant  might  make  a  will  of  personal,  though  not  of 
real,  estate :  2  Bl.  Comin.  497  ;  6  Cmise,  t.  38,  eh.  2,  s.  6. 

(6)  2  Bl.  Gomm.  291 ;  Burton,  §S  196,  199 ;  1  Prest.  Abstr.  326 ;  Zauch  y. 
Partons,  3  Barr.  1794  ;  Maddon  v.  WiiU,  2  T.  R.  159  ;  MarHn  t.  Gale,  4  Ch.  D. 
428,  46  L.  J.  Gb.  84,  36  L.  T.  357  ;  Be  Jones,  1893,  2  Gb.  461,  62  L.  J.  Gh.  996, 
69  L.  T.  45  ;  Sdwardt  v.  Carter,  1893,  A.  G.  360,  63  L.  J.  Gb.  100,  69  L.  T.  153. 

(c)  Jte  ScoU,  1891,  1  Gh.  298,  60  L.  J.  Gh.  461,  63  L.  T.  800. 
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executed  under  the  Act  by  an  infant  tenant  in  tail  becomes  void 
if  he  or  she  afterwards  dies  under  age  (d). 

By  the  custom  of  gavelkind,  moreover,  an  infant  owner  of 
land  subject  to  the  custom,  may  alienate  (but  only  by  feoff- 
ment) at  the  age  of  fifteen  (e). 

Although  an  aUenation  by  an  infant,  as  owner,  is,  in  general, 
voidable,  he  may  nevertheless  make,  by  instrument  inter  vivos, 
a  valid  appointment  in  exercise  of  a  power  of  appointment. 
As  regards  real  estate,  however,  he  can  appoint  only  in  exercise 
of  a  power  simply  collateral — ^that  is,  unaccompanied  by  any 
interest  in  himself ;  but  this  restriction  does  not  extend  to 
powers  oyer  personal  estate  (/). 

Since  the  Infants  Relief  Act,  1874  (c.  62),  s.  1,  makes  void 
a  contract  by  an  infant  for  repayment  of  money  lent,  a  mort- 
gage by  an  infant  of  his  land,  to  secure  such  a  loan,  is  abso- 
lutely void  (g). 

An  infant,  on  attaining  the  age  of  twenty-one,  must,  in 
general,  elect  to  either  confirm  any  settlement  of  his  or  her 
property,  made  during  his  or  her  infancy,  and  voidable  for 
that  reason,  or  to  give  up,  so  far  as  may  be  necessary,  any 
interest  in  other  property  included  in  the  settlement,  for  the 
compensation  of  other  persons,  who,  if  the  settlement  were 
fully  confirmed,  would  take  beneficial  interests  thereunder  in 
the  infant's  property  (h).  'But  a  married  woman,  who  has  made 
such  a  settlement,  cannot  thus  elect  after  the  age  of  twenty- 
one,  so  as  to  affect  her  interest  in  any  property  as  to  which  she 
is  restrained  from  anticipation  (i). 

Purchases  by,  and  Contraots  of;  Infants. — ^A  purchase 
by  an  infant,  or  the  grant  to  him  of  a  lease,  may  be  either 
avoided  or  ratified  by  him,  after  full  age.  And  if  he  dies  during 
infancy,  or  after  fidl  age  but  without  haviog  agreed  to  the 
purchase,  it  may  be  annulled  by  his  successors  (/).    But  rent 


{d)  That  under  this  Act  a  settlement  may  be  made  after  the  marriage  has 
Uken  plac^  see  JU  Samp9(m  and  Wall,  25  Ch.  D.  482,  53  L.  J.  Ch.  457  ;  Qf.  Re 
Leigh,  40  Ch.  D.  290,  68  L.  J.  Ch.  306,  60  L.  T.  404  ;  SecUon  v.  SeaUm,  13  App. 
Cas.  61,  57  L.  J.  Ch.  661,  58  L.  T.  565. 

(e)  2  B1.  Comm.  84  ;  ante,  p.  IQ;  Re  MaskeU  and  OddfincliB  Contract,  1895, 
2  Ch.  525,  64  L.  J.  Ch.  678,  72  L.  T.  836. 

(/)  -Sojr.,  Pow.  177-8  ;  Re  CardroMa'a  Settlement,  7  Ch.  D.  728,  47  L.  J.  Ch. 
327  ;  Re  D'Angibau,  15  Ch.  D.  228,  49  L.  J.  Ch.  756. 

{g)  Thurgttm  v.  NoUingham  PerwuMenl  Ben^it  Building  Society,  1902, 1  Ch.  1, 
71  L.  J.  Ch.  83,  86  L.  T.  35. 

(h)  Smith  T.  Lucat,  18  Ch.  D.  531,  30  W.  R.  451,  45  L.  T.  460 ;  Hamilton  v. 
Hamilton,  1892,  1  Ch.  396,  61  L.  J.  Ch.  220,  66  L.  T.  112. 

(»)  Re  Wheatleg,  27  Ch.  D.  606,  54  L.  J.  Ch.  201,  61  L.  T.  681  ;  Re  Vardon't 
TrvuU,  31  Ch.  D.  276,  65  L.  J.  Ch.  259,  63  L.  T.  896  ;  ante,  p.  453. 

{j)  So?.,  V.  ft  P.  686,  686 ;  see  LempriSre  v.  Lange,  12  Ch.  D.  675,  41  L.  T. 
378,  27  W.  B.  879. 
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paid  by  him,  under  a  lease  of  which  he  has  had  the  benefit 
during  his  infancy,  could  not,  it  seems,  be  recovered  back  by 
him,  on  his  repudiation  of  the  lease  (k). 

The  contract  of  an  infant  for  a  sale,  or  purchase,  or  other  Contracts. 
transfer  or  acauisition  of  land  is,  in  general,  like  his  con- 
veyance, voidable  on  his  part ;  a  contract  for  a  mortgage  by 
him,  to  secure  a  loan  to  idm,  being,  however,  void,  as  above 
stated.  And,  under  the  Infants  ReUef  Act,  1874  (c.  62),  s.  2, 
no  action  is  maintainable  against  a  person,  upon  any  ratifica- 
tion, after  full  age,  of  any  contract  made  by  him  during  infancy. 
And  though  he  may  recover  damages  in  an  action  for  breach 
of  the  contract,  if  he  adopts  it,  he  cannot  enforce  specific  per- 
formance of  it ;  because  the  equitable  remedy  by  specific  per- 
formance is  not  allowed,  where  the  remedy  is  not  mutual  ({). 

Special  Powers  of  Trustees  for  Infants. — ^In  limitations  Under  seuie- 
of  land  for  the  benefit  of  infants,  express  powers  of  aliena-  ™^^^  <*'  ^y 
tion,  management,  A«.,  of  the  land,  have  commonly  been  given " 
to  trustees.    Various  powers  for  such  purposes  have,  however, 
been  created  by  modem  statutes. 

Thus,  the  Conveyancing  and  Law  of  Property  Act,  1881  Management, 
(c.  41),  s.  42,  gives  to  certain  trustees  various  powers  over  land  &Cm  of  infants' 
to  which  an  infant  (who,  if  a  woman,  is  unmarried)  is  bene-  conveyancing 
ficially  entitled  in  possession,  under  an  instrument  coming  into  Act,  188 1. 
operation  since  the  31st  December,  1881 ;  so  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument.  The  persons 
having  these  powers  are  the  trustees  appointed  for  the  purpose 
by  the  settlement,  if  any  (m) ;  or,  if  none  are  so  appointed, 
then  the  persons  who,  under  the  settlement,  are  trustees  with 
power  of  selling  the  settled  land,  or  of  consenting  to  the  exer- 
cise of  such  a  power ;  or,  if  there  are  no  such  persons,  then 
trustees  appointed  for  the  purpose  by  the  Court,  on  the  applica- 
tion of  the  infant's  guardian  or  next  friend.  The  trustees  may 
enter  into,  and  continue  in,  possession  of  the  land;  and,  in 
such  case,  they  are  to  manage  the  land,  and  are  empowered  to 
cut  timber  or  underwood  for  sale,  repairs,  &c. ;  to  erect,  pull 
down,  or  repair,  buildings  ;  to  continue  the  working  of  mines  ; 
and  to  exercise  other  powers  of  management — so  that  they  do 
not  commit  waste,  where  the  infant  is  impeachable  for  waste, 
and  cut  timber  only  where  he  could  do  so  if  of  full  age.  They 
are  also  empowered  to  apply,  at  discretion,  any  income  of  the 
land  for  the  infant's  maintenance,  education,  or  benefit ;    and 

(k)  See  VcUtrUini  v.  CtMwli,  34  Q.  B.  D.  166,  69  L.  J.  Q.  B.  74,  61  L.  T.  731. 

{I)  Pollock,  Contracts,  c.  2,  pt.  1 ;  Lwadey  v.  Jiavenacroft,  1895,  1  Q.  B.  683, 
64  L.  J.  Q.  B.  441,  72  L.  T.  382. 

(i»)  See  Jie  Ilelt/ar,  1902,  1  Ch.  391,  85  L.  T.  627,  50  W.  R.  285  ;  Re  OowUtt, 
1901, 1  Ch.  38.  70  L.  J.  Ch.  88,  83  L.  T.  729. 
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are  to  invest  the  residue  of  such  income  in  securities  authorised 
by  the  settlement,  if  any,  or  by  law  (n) ;  and  are  to  accumulate 
the  income  of  the  investments,  and  to  hold  the  fund  in  trust 
for  the  infant,  if  he  or  she  attains  the  age  of  twenty-one  years, 
or,  being  a  woman,  marrie.,  and.  in  ^e  latter  cL,  in  trost 
for  her  separate  use — or,  in  case  of  the  ix^ant's  death  under 
age  (and  if  a  woman,  without  having  been  married),  then  in 
trust  for  the  infant's  personal  representatives,  as  personal  estate 
of  the  infant ;  except  where  the  infant's  interest  in  the  land 
is  limited,  as  mentioned  in  the  Act,  and  trusts  are  declared  of 
the  accumulated  fund,  and  then  upon  such  trusts. 
Provisions  u  The  Same  Act  also  provides,  more  generally  (s.  43),  that 
to  ina)me  of  Yrh.GTQ  any  property  is  held  by  trustees  (o),  in  trust  for  an  infant^ 
i>erty.*  ^^  either  for  fife,  or  for  any  greater  interest,  and  whether  abso- 
lutely, or  contingently  on  his  attaining  twenty-one  years  or  on 
the  occurrence  of  any  event  before  his  attaining  that  age,  the 
trustees  may  (subject  to  anv  expression  of  a  contrary  intention 
in  the  instrument  under  wnich  the  infant's  interest  arises),  at 
their  sole  discretion,  pay  or  apply,  for  or  towards  the  infant's 
maintenance,  education,  or  benefit,  the  whole  or  part  of  the 
income  of  such  property,  whether  there  is  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound  by  law 
to  provide  for  the  infant's  maintenance  or  education,  or  not ; 
and  that  the  trustees  shall  accumulate  the  residue  of  the  income, 
and  hold  the  accumulations  for  the  benefit  of  the  person  who 
ultimately  becomes  entitied  to  the  property  from  which  the 
same  arise — subject  to  a  power  to  apply  the  accumulations 
as  income.  It  has  been  held  that  the  mcome  of  property  to 
which  an  infant  is  entitled  contingently  on  his  attaining  twenty- 
one,  cannot  be  applied  for  his  maintenance  under  this  enact- 
ment, unless,  apart  from  the  Act,  the  infant,  on  the  vesting 
of  the  property,  would  be  entitled  to  the  accumulations  of 
intermediate  income  (^).  Where,  however,  the  interest  of  the 
infant  is  a  life  interest,  whether  immediately  vested  or  con- 
tingent, it  has  been  held  that,  under  the  foregoing  provisions, 
he  is  entitied  absolutely  to  accumulations  of  the  income,  if  his 
interest  is  vested,  or  when  it  becomes  vested  (q). 

(»)  As  to  these,  see  amte,  p.  158. 

(o)  An  ezeontor  may  be  a  trastee  within  the  meaning  of  this  enaetmenti  Be 
Smith,  42  Ch.  D.  302,  58  L.  J.  Ch.  860^  61  L.  T.  363. 

ip)  BeeRe  JvdkMi  TrutU,  26  Ch.  D.  743,  53  L.  J.  Ch.  496,  50  L.  T.  200 ; 
Be  JHckwn,  29  Ch.  D.  331,  54  L.  J.  Ch.  610,  52  L.  T.  707  ;  JU  Hdifard,  1894,  3 
Ch.  30,  63  L.  J.  Ch.  637,  70  L.  T.  777  ;  Be  Woodin,  1895,  2  Ch.  309,  64  L.  J. 
Ch.  501,  72  L.  T.  740  ;  Be  Jeffery,  1895,  2  Ch.  577,  64  L.  J.  Ch.  830,  73  L.  T. 
332. 

(q)  Be  WdU,  43  Ch.  D.  281,  69  L.  J.  Ch.  113,  61  L.  T.  806  ;  JBi;  Hum^rtyM, 
1893,  3  Ch.  1,  62  L.  J.  Ch.  498,  68  L.  T.  729  ;  JZs  Scott,  1902,  1  Ch.  918,  71  h-  J- 
Ch.  475,  86  L.  T.  348. 
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For  the  purposes  of  the  Settled  Estates  Act,  1877  (c.  18),  infante'  lands 
the  guardian  of  an  infant  may  act  on  his  behalf  (s.  49).    The  ""^^er  Settled 
provisions  of  this  Act  are,  hj  the  Conveyancing  and  Law  of  jg|!J*®*  ^^^^^ 
Property  Act,  1881  (c.  41),  in  effect,  extended  to  estates  in  fee 
simple,  and  leaseholds  at  rents,  belonging  to  infants  (s.  41). 
But  these  enactments  are,  to  a  great  extent,  superseded  by  the 
following  provisions  of  the  Settled  Land  Act,  1882  (c.  38). 

The  Act  last  mentioned  provides  that,  where  a  person  seised  Infants*  lands 
of,  or  entitled  in  possession  to,  land,  in  his  own  right,  is  an  J^n^'^f®"^*^ 
infant,  the  land  is,  for  the  purposes  of  the  Act,  settled  land,  and 
the  infant  is  to  be  deemed  tenant  for  life  thereof  (s.  59).  Hence, 
as  regards  lands  of  infants,  the  Settled  Land  Acts,  1882  to 
1890,  apply,  not  only  to  estates  for  life,  but  also  to  any  other 
estates  (whether  the  fee  simple  or  less),  to  which  infants  may 
be  entitled  in  possession.  The  powers  of  a  tenant  for  life, 
under  the  Acts  (r),  are  exercisable  on  behalf  of  an  infant  by  the 
trustees  of  the  settlement,  and  if  there  are  none,  then  by  a 
person,  and  in  manner,  directed  by  order  of  the  Court,  on  the 
application  of  the  infant's  guardian  or  next  friend  (s.  60).  It 
seems,  however,  that,  since  an  infant's  land  is,  in  every  case, 
settled  land  within  the  Acts,  the  Court,  under  its  power  to 
appoint  trustees  of  the  settlement  for  the  purposes  of  the  Acts, 
may  appoint  such  trustees  of  the  infant's  land,  whether  it  be 
actually  settled  or  not ;  and  that  the  trustees  so  appointed  can, 
as  trustees  of  the  settlement  under  the  foregoing  provision, 
exercise  on  behalf  of  the  infant  any  of  the  powers  given  by 
the  Acts,  and  give  discharges  for  moneys  arising  by  the  exercise 
of  such  powers  («). 

An  mfant  may  be  admitted  to  a  copyhold  estate,  either  in  Infante'  copy. 
person,  or  by  his  guardian  or  attorney  (t).    And  by  the  Copy-  ^^^^  ^*°^ 
hold  Act,  1894  (c.  46),  s.  45,  the  guardian  of  an  infant  lord  of  a  ^^  ^'' 
manor  or  tenant  or  owner  of  land,  or  (if  he  have  no  guardian) 
a  person  appointed  by  the  Board  of  Agriculture,  may  act  on 
behalf  of  such  infant,  in  proceedings  under  that  Act. 

In  the  absence  of  an  express  authority  by  deed,  will,  or  Infanta' land 
statute,  neither  the  trustee  of  an  infant's  land,  nor  his  guardian,  °^*  otherwise 
has  any  power  of  alienation  of  the  land ;    except  that  the 
guardian  may  make  leases  to  continue  in  force  during  the  infant's 

(r)  That  this  includes  the  giving  of  any  consent  on  the  part  of  a  tenant  for 
life,  where  required  by  the  Actp,  see  Re  Duke  of  NeweadUi  ^  C^«  I^*  at  pp. 
138,  139,  52  L.  J.  Ch.  645,  48  L.  T.  779. 

(«)  Re  Cmintesa  of  Dudley's  Contract,  35  Ch.  D.  338,  56  L.  J.  Ch.  478,  35 
W.  R.  492. 

{t)  The  Infante'  Property  Act,  1830  (c.  65),  ss.  3-8.  By  this  Act,  if  the 
fines  on  admittance  of  an  infant  are  not  paid,  the  lord  may  take  the  rents  and 
profits  to  satisfy  the  same  ;  but  no  forfeiture  is  to  be  inonrred  by  an  infant 
for  not  claiming  admittance,  or  non-payment  of  fines  :  ss.  6,  9. 
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of  infftDta' 
property. 


minority  (u).  And  the  Court  has  no  juriBcliction  to  authorise 
any  such  alienation,  on  the  mere  ground  that  it  would  be  bene- 
ficial to  the  infant  (t;) ;  except  that,  under  special  circumstances, 
the  Court  may  authorise  a  mortgage  of  an  infant's  estate,  to 
raise  money  for  the  costs  of  necessary  repairs  {w). 
No  conversion  In  equity,  as  a  general  rule,  a  sale  of  an  infant's  real  estate 
does  not  aSect  a  conversion,  as  between  his  heir-at-law  and 
his  personal  representatives ;  but  the  money  retains  the  char- 
acter of  real  estate  (z).  It  seems,  however,  that  this  is  not  the 
case,  where  the  sale  is  made  by  order  of  the  Court,  for  the 
infant's  benefit  (y). 

An  infant  is  incapable  of  electing  to  take,  as  unconverted, 
property  directed  to  be  converted  for  his  benefit,  imless  he 
does  so  under  the  direction  of  the  Court  (z).  Nor  can  he,  unless 
he  acts  under  such  direction,  elect  whether  to  take  under  or 
against  a  will,  which  purports  to  dispose  of  his  property,  and 
also  gives  him  property  belonging  to  the  testator  (a). 


Cannot  make 
election. 


Trastee  or 
executor. 


Infant  pro- 
tector of 
settlement. 


InfJBUit  as  Trastee,  &o. — ^An  infant  is  deemed,  on  account 
of  his  disabilities,  an  unsuitable  person  to  fill  the  office  of 
trustee ;  and,  if  appointed,  the  Court  will  remove  him  from 
the  trusteeship  (6).  If  an  infant  be  appointed  sole  executor, 
administration  of  the  estate  is  granted  to  some  person  on  his 
behalf,  during  his  minority  (c). 

Under  the  Fines  and  Recoveries  Act,  1833  (c.  74),  s.  33, 
where  the  person  entitled  to  be  protector  of  a  settlement  under 
the  Act,  and  not  being  the  owner  of  a  prior  estate  under  the 
settlement,  is  an  infant,  the  Chancery  Division  of  the  High 


(tt)  Burton,  §  202 ;  Bacon,  Abr.  Leases,  1-9.  As  to  alienation  by  guardians, 
under  the  Luids  Glauses  Consolidation  Act,  1845,  see  p.  473. 

{v)  Marquis  Camden  v.  Mwrray,  16  Gb.  D.  161,  50  L.  J.  Ch.  282,  43  L.  T. 
661  ;  Rt  ffamUton,  31  Gh.  D.  291,  55  L.  J.  Gh.  282,  53  L.  T.  840. 

{w)  Re  Jackton,  21  Gh.  D.  786 ;  Re  ffmuehold,  27  Gh.  D.  553,  54  L.  J.  Ch. 
167  ;  C(mway  v.  FenUm,  40  Gh.  D.  512,  58  L.  J.  Ch.  282,  59  h.T,92S;  Re  De 
Tetner^a  Settled  Estate*,  1893,  1  Gh.  153,  62  L.  J.  Gh.  552,  68  L.  T.  275  ;  Re 
Montagu,  1897,  2  Gh.  8,  66  L.  J.  Gh.  541. 

{x)  Lewin,  1180 ;  Ware  v.  PolhUl,  11  Ves.  267,  278  ;  Foster  v.  Foster,  1  Gh. 
D.  588,  45  L.  J.  Gh.  301,  24  W.  R.  185  ;  Kelland  t.  Fulford.  6  Gh.  D.  491,  47 
L.  J.  Gh.  94  ;  Mordaunt  v.  BenwdL,  19  Gh.  D.  302,  61  L.  J.  Ch.  247,  30  W.  R. 
227  ;  Re  Norton,  1900,  1  Ch.  101.  69  L.  J.  Gh.  31,  81  L.  T.  724. 

(y)  Sued  v.  Preece,  L.  R.  18  Eq.  192,  43  L.  J.  Gh.  687  ;  AmM  v.  Dixon^ 
L.  R.  19  Eq.  113,  23  W.  R.  314. 

{z)  Lewin,  1166 ;  Robinson  v.  Robinson,  19  Beav.  494.  As  to  such  election 
generally,  see  arUe,  p.  143, 

(a)  See  Broum.  v.  Brown,  L.  R.  2  Eq.  481,  14  L.  T.  694. 

(6)  Lewin,  37.  As  to  vesting  orders,  under  the  Trastee  Act,  1893,  of  lands 
held  by  infants  npon  trusts,  &c.,  see  arUe,  pp.  156,  391. 

(c)  1  Wms.,  Exors.  184,  185. 
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Court  of  Justice  is  protecjjpr  in  his  place.    Otherwise,  no  pro- 
vision is  made  for  the  case  where  the  protector  is  an  infant  (d). 

Effect  of  Infancy  in  Other  CaseB. — ^An   infant   cannot  infant  cannot 
be  a  bankrupt ;  nor  can  an  adjudication  of  bankruptcy  be  made  ^  bankrupt. 
in  respect  of  a  debt  contracted  during  the  debtor's  infancy  (e). 

The  effect  of  infancy,  as  regards  the  operation  of  the  Statutes  statutes  of 
of  Limitations,  and  the  law  of  prescription,  has  already  been  Limitations 
mentioned  (pp.  419,  429).  tTol^'""""^' 

[d)  Sug.,  R.  P.  Stat.  220.    See  ofUe,  p.  104. 

(<?)  See  Ex  parU  Jones,  18  Ch.  D.  109,  60  L.  J.  Ch.  673,  44  L.  T.  588 ;  Ex 
parU  KibhU,  L.  R.  10  Ch.  373,  23  W.  R.  433. 


CHAPTER   IV. 


PERSONS  OF  UNSOUND  MIND. 

Presumed  till  PresTimption  of  Saxuty. — ^A    person   is   presumed  to   be    of 
contrary         sound  mind,  until  the  contrary  appears;    and  the  burden  of 
proving  his  insanity  rests  on  any  person  who  seeks  to  impeach, 
on  that  ground,  a  transaction  to  which  he  was  a  party. 


nhown. 


Alienations  Insanity  as  Affectinfir  Alienations,  &c. — The  will  of   a 

and  contracts  person  of  unsound  mind  is  void,  unless  it  be  made  in  a  lucid 
voidaWe^^  interval  (a).  His  conveyance  inter  vivos  is,  it  seems,  void,  if 
the  alienee  be  a  volunteer,  and  is  voidable  if  he  be  a  purchaser 
with  notice  of  the  insanity  (6).  But  if  it  be  made  in  favour  of 
a  purchaser  for  valuable  consideration,  without  notice  of  the 
insanity,  it  seems  that  it  is  valid ;  since  it  has  been  held  that 
the  contract  of  an  insane  person,  whether  it  be  executed  or 
executory,  is  binding  on  him,  unless  it  can  be  shown  that,  at 
the  time  when  the  contract  was  made,  his  insanity  was  known 
to  the  person  with  whom  he  made  the  contract  (c). 


Powers  of  Alienations,  &o.,  on  Lunatio's  Behalf. — ^By  the   Lunacy 

committee  or  Act,  1890  (c.  5),  which  Consolidates  the  principal  statutes  re- 
Ued  person*^  specting  luuatics,  various  powers,  exercisable  by  order  of  the 
Court  IQ  Lunacy,  are  given  to  the  committee  of  the  estate  of 
a  lunatic  so  found  by  inquisition — and  to  such  person  as  the 
judge  may  appoint  for  the  purpose,  in  the  case  of  a  lunatic 
not  so  found  by  inquisition,  for  whose  property  an  administra* 
tion  order  had  theretofore  been  made ;  or  a  person  lawfully 
detained  as  a  lunatic,  though  not  so  found ;  or  a  person  in- 
capable, through  mental  infirmity  arising  from  disease  or  age, 
of  managing  his  affairs ;  or  a  person  of  unsound  mind  and 
incapable  of  managing  his  affairs,  whose  property  does  not 


(a)  2  Bl.  Comm.  497  ;  1  Wms.,  Exors.  14,  16. 

(b)  1  Dart,  V.  &  P.  6  ;  EllioU  v.  Ince,  7  D.  M.  &  G.  475 ;  Manning  v.  OiU,  L.  R. 
13  Eq.  485,  41  L.  J.  Ch.  736,  26  L.  T.  14. 

(c)  Imperial  Loan  Co.  v.  StoM,  1892,  1  Q.  B.  699,  61  L.  J.  Q.  B.  449,  66  L.  T. 
556  ;  and  see  Price  v.  Berrington,  3  Mac.  &  G.  486. 
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exceed  in  value  £2000,  or,  as  to  its  income,  £100  per  annum  (d). 
The  powers  so  given  include  the  following :  to  sell,  or  make 
exchange  or  partition  of,  any  of  the  lunatic's  property ;  to 
grant  leases  of  any  property  of  the  lunatic  for  building,  agri- 
cultural, or  other  purposes,  including  leases  of  minerals,  whether 
previously  worked  or  not,  and  with  or  without  the  surface ;  to 
surrender  any  lease,  and  accept  a  new  lease ;  to  accept  a  sur- 
render of  any  lease,  and  grant  a  new  lease — leases  granted  or 
accepted  under  these  powers  being  for  such  lives,  or  such  terms 
of  years,  and  at  such  rent,  &c.,  as  the  judge  approves ;  to 
execute  any  leasing  power,  where  the  lunatic  has  a  limited 
estate  only  in  the  property  over  which  the  power  extends  ;  to 
perform  any  contract  relating  to  the  property  of  the  lunatic, 
entered  into  by  him  before  his  lunacy ;  to  surrender,  assign, 
or  otherwise  dispose  of,  with  or  without  consideration,  any 
onerous  property  belonging  to  the  lunatic ;  and  to  exercise 
any  power  vested  in  the  lunatic  for  his  own  benefit,  or  in  the 
character  of  a  trustee  or  guardian  (ss.  120,  121,  124,  128,  129). 
The  Act  also  provides  for  the  admittance  of  the  lunatic  to  copy- 
holds,'by  his  committee,  or  by  an  attorney  appointed  by  the 
lord  of  the  manor  (s.  125)  (e). — The  jurisdiction  of  the  Cburt 
in  Lunacy  is  not  confined,  however,  to  the  cases  enumerated 
in  the  Lunacy  Act,  1890 ;  and,  under  its  general  jurisdiction, 
it  can  direct  the  conmiittee  of  a  lunatic  to  deal  with  the  lunatic's 
estate  in  other  ways,  for  his  benefit  (/). 

The  committee  of  a  lunatic  may  act  on  his  behalf  for  the  Other  statu- 
purposes  of  the  Settled  Estates  Act,  1877  (c.  18 ;  see  s.  49).  ^^^^  ""^ 
And,  under  the  Settled  Land  Act,  1882  (c.  38),  s.  62,  the  com-  *^™"* 
mittee  of  a  lunatic  tenant  for  life  or  person  having  the  powers 
of  a  tenant  for  Ufe,  under  the  Act,  may,  in  his  name,  and  on 
his  behalf,  under  an  order  in  lunacy  made  on  the  petition  of 
any  person  interested  in  the  settled  land,  or  of  the  committee, 
exercise  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  1882  to  1890. 

As  a  general  rule,  the  conversion  of  a  lunatic's  real  or  per-  Lunatic's 
sonal  estate  does  not  deprive  his  heir-at-law,  or  personal  repre-  ®®***®  f^}  , 
sentatives,  of  any  interest  to  which  he  or  they  would  have  00^^^^^^^ 
been  entitled  if  the  conversion  had  not  been  made  {g).    And 


(d)  S.  116,  amended  by  Lunacy  Act,  1891  (c.  65),  ss.  27  (4),  28.  Special 
powers  of  dealing  with  estates  of  lunatics  under  £200  in  value  are  given  to 
County  Court  Judges :  see  s.  132  of  the  Act  of  1890. 

{e)  As  to  the  lord's  power  to  enter  on  the  land  for  recovery  of  the  fine  on 
admittance,  see  s.  126. 

if)  Be  EaH  of  SefUm,  1898,  2  Ch.  378,  67  L.  J.  Ch.  518,  78  L.  T.  765. 

{g)  Lewin,  1176.  Re  Barker,  17  Ch.  D.  241,  50  L.  J.  Ch.  334,  44  L.  T.  33  ; 
Re  Smith,  L.  R.  10  Ch.  79,  23  W.  R.  297  ;  cf.  Baldvnn  v.  Smith,  1900,  1  Ch.  588, 
69  L.  J.  Ch.  336,  82  L.  T.  616  ;  Ha/rtley  v.  Pendarves,  1901,  2  Ch.  498,  70  L.  J. 
Ch.  745,  86  L.  T.  64. 
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Lunacy  Act, 
1890,  hereon. 


Bankniptcy 
of  lunatic. 


Statutes  of 
Limitations 
and  prescrip- 
tion. 

Lunatic 
trustee  or 
mortgagee. 


Lunatic 
executor, 
administrator, 
or  protector  of 
settlement. 


the  Lunacy  Act,  1890  (c.  5),  contains  an  express  enactment  to 
this  effect,  as  regards  moneys  arising  from  any  sale,  mortgage, 
or  other  disposition,  under  the  Act.  The  Act  also  provides 
that  moneys  received  for  equality  of  partition  or  exchange,  or 
under  a  lease  of  unopened  mines,  and  fines,  &c.,  on  the  grant 
or  renewal  of  a  lease,  shall,  where  the  subject  of  the  partition, 
exchange,  or  lease  was  real  estate,  be  considered  as  real  estate  ; 
except  that  fines,  &c.,  on  the  grant  or  renewal  of  leases  of 
property  of  which  the  lunatic  was  tenant  for  life,  are  to  be 
considered  personal  estate  (s.  123).  And  the  Court,  on  sanc- 
tioning an  enfranchisement  of  a  lunatic's  copyhold,  will  declare 
that  if  the  lunatic  die  intestate  as  to  the  enfranchised  property, 
his  heir-at-law  shall  hold  it  in  trust  for  any  other  person  who 
would  have  been  the  customary  heir,  if  the  land  had  not  been 
enfranchised  (A). 

The  committee  of  a  lunatic  may,  by  leave  of  the  judge, 
take  proceedings,  or  give  any  necessary  consent,  to  have  the 
lunatic  made  a  bankrupt  (t). 

The  effect  of  insanity,  as  regards  the  operation  of  the  Statutes 
of  Limitations,  and  the  law  of  prescription,  has  already  been 
mentioned  (pp.  419,  429). 

The  Lunacy  Act,  1890  (c.  5),  contains  provisions  for  the 
vesting  of  lands  held  by  a  lunatic  or  person  of  unsound  mind, 
as  trustee  or  mortgagee,  in  any  other  person  or  persons,  and 
the  appointment,  in  such  case,  of  new  trustees,  by  order  of  the 
Cburt  in  Lunacy  (ss.  135,  140,  141)  (j). 

If  a  person  appointed  executor  or  administrator  be  or 
become  of  unsound  mind,  the  administration  will  be  conmiitted 
by  the  Court  to  another  person  (k).  Under  the  Fines  and 
Recoveries  Act,  1833  (c..74),  s.  33,  where  a  protector  of  a  settle- 
ment is  an  idiot  or  lunatic,  or  of  unsound  mind,  the  Lord  Chan- 
cellor, or  other  person  entrusted  with  the  care  of  lunatics,  is 
protector. 


{h)  JU  Ryder,  20  Ch.  D.  514,  30  W.  R.  417. 

(»)  Ex  parte  Cohen,  10  Cb.  D.  183  ;  Be  Lee,  23  Ch.  D.  216,  31  W.  R.  802 ;  JU 
James,  12  Q.  B.  D.  332,  53  L.  J.  Q.  B.  575  ;  and  aee  Bankruptcy  Act,  1K83  (c. 
52).  s.  148. 

U)  As  to  the  jarisdiction  of  the  High  Court  in  these  cases,  see  Be  M.  1899, 
1  Cli.  79,  68  L.  J.  Ch.  86,  79  L.  T.  459. 

(it)  1  Wms.,  Exors.  441. 


CHAPTER   V. 

FELONS. 

Disabilities. — ^Prior  to  the   Forfeiture   Act,    1870  (c.   23),  by  Law  prior  to 
which   forfeiture    and    escheat   for   treason   and   felony   were  ^°*  •'^  ^^^^• 
abolished  (p.  440),  a  person  attainted  of  treason  or  felony  could 
not  alienate  any  estate  vested  in  him,  so  as  to  defeat  the  right 
of  the  Crown,  or  lord^of  the  fee,  to  enforce  the  forfeiture  or 
escheat  (a). 

By  the  above  Act,  no  action  for  the  recovery  of  any  pro-  Under  the 
perty,  debt,  or  damages  can  be  brought  by  a  convict — ^which  ^*'*- 
term,  in  the  Act,  means  a  person  against  whom  judgment  of 
death  or  penal  servitude  has  been  pronounced,  on  a  charge  of 
treason  or  felony — so  long  as  he  is  subject  to  the  operation 
of  the  Act,  that  is,  after  his  sentence,  and  until  the  completion 
of  his  punishment,  or  his  pardon,  death,  or  bankruptcy  ;  and  a 
convict  is  incapable,  during  such  time,  of  aUenating  or  charging 
any  property,  or  of  making  any  contract,  except  when  he  is 
lawfully  at  large  under  any  licence  (ss.  5-8,  30). 

It  seems  that  this  Act  does  not  disable  traitors  or  felons  Felon  may 
from  disposing  of  real  or  personal  estate  by  will.    Their  wills  *ljj>n**«  ^J 
were  valid  before  the  Act ;    though  they  could  not  take  effect  ^^ 
as  against  the  right  of  escheat  or  forfeiture  (6). 

A  person  is  not,  it  seems,  disabled  by  conviction  for  felony  Felon 
from  being  executor  of  a  will,  or  administrator  under  an  in-  **®f^'*  ^l 
testacy  (c) ;   or  from  being  the  protector  of  a  settlement,  under  ^tlement. 
the  Fines  and  Recoveries  Act,  1833  (c.  74) ;  see  s.  33. 

Administrator  of  Felon's  Property. — ^The  Forfeiture  Act,  His  duties  and 
1870  (c.  23),  provides  for  the  appointment  by  the  Crown  of  P^^^^ni. 
an  administrator  of  the  convict's  property ;  in  whom  vests 
all  the  real  and  personal  estate  of  the  convict,  except  property 
acquired  by  him  when  he  is  lawfully  at  large  under  any  licence 
(ss.  9,  10,  30),  and  except,  also,  property  vested  in  him  as  a 
trustee  or  mortgagee — which  remains  vested  in  him,  notwith- 


(a)  4  Cruise,  t.  32,  ch.  2,  s.  40. 

(b)  See  1  Wros.,  Exors.  59,  60. 

(c)  1  Wms.,  Exors.  186. 


468  THE  LAW  OF  PROPERTY  IN  LAND. 

standing  his  conviction,  under  the  Trustee  Act,  1893  (c.  53), 
s.  48  (cc).  The  administrator  has  absolute  power  {d)  to  let, 
mortgage,  sell,  convey,  and  transfer  any  part  of  the  convict's 
property ;  and  out  of  such  property  to  pay  his  debts,  &c.,  and 
to  make  allowances  for  the  support  of  his  family,  or  of  the  con- 
vict himself  when  lawfully  at  large  under  any  licence.  Subject 
to  the  exercise  of  these  powers,  the  convict's  property  is  to 
be  held  in  trust  by  the  administrator,  and  the  income  thereof 
is  to  be  invested  as  he  may  think  proper,  for  the  use  and 
benefit  of  the  convict  or  his  successors — ^in  whom  it  is  to  revest 
on  the  convicjj  ceasing  to  be  subject  to  the  Act ;  and  to  whom 
the  administrator  is  liable  to  account  in  that  event  (ss.  12, 14, 
16,  18,  29).  The  Act  also  provides  that  judgments  or  orders 
of  Court  against  the  convict,  for  payment  of  money,  may  be 
executed  against  his  property  (s.  27). 

HiadutieBand       Curator  of  Felon's  Property. — ^Provision  is  also  made  by 
p<jwen.  i}^Q  above  Act  of  1870  for  the  appointment,  by  justices  of  the 

peace,  of  an  interim  curator  of  the  convict's  property,  to  act 
until  the  appointment  of  an  administrator — such  curator  being 
empowered  to  take  and  recover  possession  of  the  convict's 
property ;  and  to  make  allowances  thereout  for  the  support 
of  his  family ;  and  to  sell,  with  the  authority  of  the  justices 
or  a  court  of  competent  jurisdiction,  any  personal  property  of 
the  convict ;  and  being  accountable  as  an  administrator  under 
the  Act  (ss.  21-25,  29). 

(cc)  As  to  appointmeot  of  a  new  trustee  by  the  Court,  and  vesting  order  in 
such  cashes,  see  pp.  155,  391. 

.      /      {d)  See  Carr  v.  Anderson,  1903,  2  Ch.  279,  72  L.  J.  Ch.  534,  88  L.  T.  503. 


CHAPTER   VI. 

CORPORATIONS. 

Definitions.  —  Corporations,  or  artificial  persons   created   by  Corporation 
law,   are  either  aggregate  or  sole.    A  corporation  aggregate  aggregate, 
consists  of  a  number  of  individaals  united  together  into  one 
society ;    its  existence  being  maintained  in  perpetuity,  by  the 
succession  of  new  members  in  the  place  of  those  who  die,  or 
who  are  otherwise  removed  (a).      Such  corporations  are  of 
various  kinds,  with  reference  to  the  purposes  for  which  they 
are  formed.    They  include  municipal  corporations  (consisting 
of  the  mayor  and  commonalty  of  a  town),  joint-stock  companies, 
trading  guilds,   universities,   colleges,   deans  and  chapters  of 
cathedral  churches,  hospitals,  &c.    A  corporation  sole  consists  Corporation 
of  an  individual,  as  holder  of  a  particular  office,  and  his  sue-  "®^®* 
cessors  in  the  office ;   who  are  incorporated  by  law  in  order  to 
give  them  certain  legal  capacities,  particularly  that  of  perpetuity. 
In  this  sense,  the  king  or  queen  is  a  sole  corporation  ;  and  every 
bishop,  rector,  or  vicar  is  a  sole  corporation  (6). 

Creation  of  Corporations. — A  corporation  may  be  created  Modes  of. 
by  special  Act  of  Parhament ;  or  by  its  registration  as  a  joint- 
stock  company  under  the  Companies  Acts,  1862  to  1900.  The 
Crown,  also,  may,  by  letters  patent,  grant  a  charter  of  incorpo- 
ration (c).  A  corporation  may  also  exist,  at  common  law,  by 
implied  consent  of  the  Crown ;  to  which  origin  are  to  be 
referred  all  ecclesiastical  corporations  sole,  as  well  as  various 
corporations  by  prescription — as  the  Corporation  of  the  City 
of  London,  and  many  others  (d). 

Contracts  of  Corporations. — ^By   the   common   law,  the  How  made, 
contracts  of  a  corporation  aggregate  must,  in  general,  be  made 
in  writing,   under  the  common  seal  of  the  corporation  (e) ; 

(a)  1  Bl.  Comm.  469. 
(6)  Ibid. 

(c)  Ibid,  472,  473. 

(d)  Ibid,  472  ;  see  lie  The  Compa/ny  or  PrcUemity  of  Free  Pishermen  of  Faver^ 
shajn,  36  Ch.  D.  329,  57  L.  J.  Ch.  187,  67  L.  T.  577. 

(e)  1  Bl.  Comm.  475. 


470  THE  LAW  OP  PROPERTY  IN  LAND. 

except  as  regards  matters  of  small  importance  or  urgency,  and 
the  ordinary  contracts  of  trading  corporations.  To  this  rule, 
however,  various  exceptions  have  been  made,  as  respects  the 
contracts  of  joint-stock  companies,  by  the  statutes  under  which 
such  companies  are  incorporated  (/). 

Alienation  in         Aoquisltlon   of  Land   by  Corporations.  —  Mortmain,  — 
?  fi^^°        C!orporations  may  purchase  lands  ;    but  their  capacity  to  hold 
land  is  restricted  by  the  law  relating  to  alienations  in  mort- 
main.   AUenation  in  mortmain,   in  the  proper  sense  of  the 
term,  is  an  alienation  of  lands  or  tenements  to  any  corporation, 
whether  aggregate  or  sole  (g).    In  early  times,  the  holding  of 
land  by  a  corporation  was  prejudicial  to  the  lord  of  whom  the 
land  was  held ;   since  he  thereby  lost  the  possibility  of  escheat 
and  other  incidents  of  tenure,  to  which  the  land  would  have 
Early  prohibi-  been  subject  in  the  hands  of  a  private  person.    A  statute  of 
ions  of.  Edward  I.  and  subsequent  statutes  (h)  (which,  though  aimed 

chiefly  at  ecclesiastical  bodies,  applied  to  corporations  generally) 
therefore  imposed  restraints  on  alienations  in  mortmain.  Under 
these  statutes,  an  alienation  of  land  to  a  corporation  was  a 
cause  of  forfeiture  of  the  land  to  the  lord  of  the  fee,  unless  the 
Crown  had  granted  a  Ucence  to  the  corporation  to  take  the 
land  ;  and,  when  the  land  was  held  of  a  mesne  lord,  his  Ucence, 
also,  was  required  for  the  purpose  (i) — though  the  last  require- 
ment was  subsequently  removed,  by  statute  (j). 
Mortmain  and  The  law  as  to  alienation  in  mortmain  is  now  contained  in 
g^^We  the  Mortmain  and  Charitable  Uses  Act,  1888  (c.  42),  Part  1, 
18*^.  ° '  which  enacts,  in  effect,  that,  if  any  land — which  here  includes 
tenements  and  hereditaments,  corporeal  or  incorporeal,  of  any 
tenure  (k) — ^shall  be  assured  to,  or  for  the  benefit  of,  or  shall 
be  acquired  by  or  on  behalf  of,  any  corporation,  in  mortmain, 
otherwise  than  under  the  authority  of  a  licence  from  the  Crown, 
or  of  a  statute  for  the  time  being  in  force,  the  land  shall  be 
forfeited  to  the  Crown  from  the  date  of  the  assurance,  and  the 
Crown  may  enter  upon,  and  hold,  the  land  accordingly.  The 
Act,  however,  provides  that  if  the  land  is  held  directly  of  a 
mesne  lord,  he*  may  enter  within  twelve  months  from  the  date 
of  the  assurance  ;  and  that  if  the  land  is  held  of  more  than  one 


(/)  Pollock,  Contracts,  c.  2 ;  1  Lindley  on  Companies,  bk.  2,  ch.  4,  s.  2. 
As  to  contracts  of  companies  formed  under  the  Companies  Acts,  1862  to  1900, 
see  the  Companies  Act,  1867  (c.  131),  s.  37. 

{g)  2  BI.  Comm.  268.  As  to  the  use  of  the  term  mortmain,  in  connection 
with  g^fts  to  charitable  uses,  see  ante,  p.  203. 

(A)  7  Ed.  1,  Stat.  2,  c.  13  (rfc  /Zr/iV/iVwrw),  1279  ;  13  Ed.  1,  c.  32  ;  16  Rich.  2, 
o.  6  ;  23  Hen.  VIIL,  c.  10. 

,  (»)  2  Bl.  Comm.  269-273. 

U)  7&8WiU.  III.,  c.  37. 

{k)  See  ante,  p.  293,  note  (a). 
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mesne  lord  in  gradation  under  the  Crown,  the  superior  of  the 
mesne  lords  may  enter  on  the  land  at  any  time  within  six 
months  after  the  time  at  which  the  right  of  the  inferior  lord 
to  enter  expires ;  and  that  if  the  right  of  entry  under  the  Act 
is  exercised  by  or  on  behalf  of  a  mesne  lord,  the  land  shall  be 
forfeited  to  that  lord  from  the  date  of  the  assurance,  instead 
of  to  the  Crown  (ss.  1-3). 

Certain  alienations  to,  or  for  the  benefit  of,  corporations  Exemptiono 
may,  under  various  statutes,  be  made  without  Ucence  in  mort-  ^y  "tatate. 
main.  These  include  aUenations  in  augmentation  of  poor  ecclesi- 
astical benefices  (I) ;  alienations  to  incorporated  charities  (m) ; 
and,  in  general,  alienations  to  incorporated  joint-stock  com- 
panies. Companies  incorporated  by  special  Acts  of  Parliament 
are  usually  empowered  thereby  to  hold  land  without  Crown 
licence ;  and  a  similar  provision,  contained  in  the  Companies 
Act,  1862  (c.  89),  is  applicable  to  all  companies  registered  under 
that  Act.  The  Act  provides,  however,  that  if  the  company  be 
formed  for  the  promotion  of  art,  science,  religion,  charity,  or 
any  like  object  not  involving  the  acquisition  of  gain,  it  may 
not  hold  more  than  two  acres  of  land,  unless  with  the  sanction 
and  licence  of  the  Board  of  Trade  (ss.  18,  21). 

Limitations  to  Corporations. — In  conveyances  to  corpora-  Form  of. 
tions,  whether  sole  or  aggregate,  the  word  heirs  is  not  necessary 
to  pass  the  fee  simple.  A  conveyance  to  a  corporation  aggre- 
gate will  pass  a  fee  without  any  words  of  limitation ;  but  in  a 
conveyance  to  a  corporation  sole,  other  than  the  Crown,  the 
word  successors  is  necessary,  as  a  word  of  limitation  (n). — A 
corporation  cannot,. it  seems,  take  lands  to  the  use  of  others ; 
but  it  may  be  seised  of  the  legal  estate  in  land,  as  a  trustee  (o). 

At  common  law,  corporations,  whether  aggregate  or  sole.  As  joint 
could  not  be  joint  tenants  with  each  other  ;  nor  could  a  corpora-  *«°*"'' 
tion  be  joint  tenant  with  a  natural  person.  In  such  cases, 
limitations  that  would  create  a  joint  tenancy  between  indi- 
viduals would  create  a  tenancy  in  common  (p).  The  law  on 
this  point  has  been  altered,  however,  by  the  Bodies  Corporate 
Joint  Tenancy  Act,  1899  (c.  20),  which  enables  a  body  corporate 
to  acquire  and  hold  property  in  joint  tenancy,  and  provides 
that,  on  a  dissolution  of  the  corporation,  its  property  shall 
devolve  on  the  other  joint  tenant. 


{I)  17  Car.  II.,  c.  3,  2  &  3  Anne,  c.  11  (establishing  Qaeen  Anne's  Bountj)  ; 
and  subsequent  statutes. 

(m)  Charitable  Trusts  Act,  1855  (c.  124),  s.  35  ;  Charitable  Funds  Invest- 
ment Act,  1870  (c.  34).  The  consent  of  the  Charity  Commissioners  is  required 
for  a  purchase  of  land. 

(n)  4  Cruise,  t.  32,  ch.  22,  ss.  9,  10. 

(o)  See  2  Sand.  Uses,  27,  28  ;  Sug.,  GUb.  Uses,  7  ;  Lewin,  30. 

(p)  Co.  Litt.  190  a. 


472  THE  LAW  OF  PROPEBTY  IN  LAND. 

Cannot  be  A  corporation  cannot  hold  copyhold  land,  as  tenant  by  copy 

oopyhold  of  court  TOll  (q). 

Registration  Under  the  Ciompanies  Act,  1900  (c.  48),  mortgages  and 
of  charges  by  charges  Created  thereafter  by  a  company  registered  under  the 
companies.  Companies  Acts,  1862  to  1900,  are  void  as  against  the  liquidator 
or  any  creditor  of  the  company,  unless  filed  with  the  Registrar 
of  Joint  Stock  Companies,  as  prescribed  by  the  Act,  within 
twenty-one  days  after  their  creation  ;  but  without  prejudice 
to  any  contract  or  obligation  for  repajnnent  of  the  money 
thereby  secured  (s.  14).  But  the  Court,  on  due  cause  being 
shown,  may  extend  the  time  for  registration,  or  may  order  the 
rectification  of  an  omission  or  mis-statement  in  the  registration. 

Extent  of  Alienation  by  Corporations. — A  corporation  may  alienate 

power  of.  j^  lands,  unless  the  alienation  would  be  inconsistent  with  any 
special  purpose  for  which  the  corporation  has  been  formed  (r ), 
or  is  a  disposition  expressly  prohibited  by  statute.  By  various 
statutes,  ecclesiastical  corporations,  colleges,  and  hospitals 
are  restrained  from  alienation,  except  by  way  of  lease  for 
certain  terms,  and  under  specified  conditions  (s) ;  and  all 
charges  upon  ecclesiastical  benefices  are,  with  certain  excep- 
tions, made  void  (t).  By  the  Crown  Lands  Act,  1702  (c.  1), 
Crown  lands  were  made  inalienable,  except  as  to  certain  leases 
thereof.  By  other  statutes,  however,  grants  may  be  made 
by  the  Crown  of  lands  escheated  or  forfeited  (u);  and  the 
Commissioners  of  Woods,  Forests,  and  Land  Revenues  are 
empowered  to  lease,  sell,  or  exchange  Crown  lands,  except 
the  royal  forests  and  parks  (v).  The  above  restrictions  do  not 
apply  to  lands  constituting  the  private  estate  of  the  Crown  {w). 

Object  of  the        Acquisition  of  Land  under  the  Land  Glauses  Gonsolida- 
^®'-  tion  Act,  1845  (c.  18). — ^This  Act  regulates  the  purchase  of 

land  by  a  railway  company,  or  other  corporate  body  acquiring 
land  for  an  undertaking  or  work  of  a  public  nature,  where  the 
purchase  is  made  in  pursuance  of  extraordinary  powers  of 
purchasing  the  land,  given  by  special  Act  of  Parliament  to  the 
company  or  corporation  (see  s.  2).  A  brief  notice  of  the  chief 
provisions  of  the  Act  may,   therefore,   follow  the  preceding 

(7)  Scriv.  Cop.  29  ;  AtL-Gen.  v.  Lewin,  1  Cooper,  51,  54. 

(r)  See  Mulliner  v.  Midland  Railtoay  Co.,  11  Ch.  D.  611,  619,  40  L.  T.  121, 
27  W.  R.  330 ;  Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D.  273,  57  L.  J. 
Q.  B.  672,  59  L.  T.  767. 

(«)  As  to  these  statutes,  see  2  Bl.  Comm.  318,  321 ;  Barton,  §§  217,  218. 

(0  See  Burton,  §  219. 

(u)  See  Barton,  §  216  ;  Intestates  Estates  Act,  1884  (c.  71),  s.  6. 

(v)  The  Crown  Lands  Acts^  1829  (c.  50),  and  1832  (c.  1). 

(f(7)  The  Crown  Private  Estates  Act,  1800  (c.  88). 
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remarks  on  the  capacity  of  corporations,  in  general,  with  re- 
spect  to  rights  of  property  in  land. 

The  Act  (s.  7)  empowers  corporations,  tenants  in  tail  or  Sales  by 
for  life,  married  women  seised  in  their  own  right  or  as  entitled  ^'™j*®^<*'^®"* 
to  dower,  guardians,  committees  of  Imiatics  and  idiots,  trustees  unde^du"" 
for   charitable    and   other   purposes,    executors   and   adminis-  abUity. 
trators,  and  all  persons  entitled,  for  the  time  being,  to  the 
receipt  of  the  rents  and  profits  of  land  authorised  by  the  special 
Act  to  be  taken,  in  possession,  or  subject  to  any  estate  in 
dower  or  lease,  to  sell  and  convey  such  land  to  the  promoters 
of  the  undertaking — ^by  which  expression  is  meant  the  com- 
pany, corporation,  or  persons,  who  are  empowered  to  execute 
the  work  or  undertakmg.    And  this  power  of  sale  and  con- 
veyance operates,  except  in  the  case  of  a  doweress  or  lessee, 
to  pass  the  fee  simple ;    and  married  women,  whether  of  full 
age  or  not,  may  convey,  as  if  they  were  of  full  age  and  un- 
married.   But   trustees   cannot   sell   under   these   powers,  on 
behalf  of  beneficiaries  who  are  sui  juris  and  able  to  dispose  of 
the  fee  simple  (x) ;    nor  can  an  equitable  owner  convey  the 
legal  est^stte,  and  the  legal  owner  must  join  in  the  conveyance  (y). 

The  promoters  requiring  to  purchase  land  under  the  Act  Notice  to 
must  give  to  all  parties  interested  in  the  land,  or  enabled  by  *''^*- 
the  Act  to  sell  and  convey  the  same,  a  notice  to  treat,  stating 
the  intention  to  take  the  land  (s.  18).  This  notice  binds  the 
promoters  to  take  and  pay  for  the  land ;  but  the  contract 
between  the  parties  is  not  complete  until  the  price  has  been 
fixed,  either  by  agreement,  or  in  one  of  the  other  ways  pre- 
scribed by  the  Act  (2). 

The  price  or  compensation  to  be  paid  to  the  seller  may  be  Price,  or 
determined  by  agreement  (s.  22).    If,  however,  the  seller  is  a  ?"™P?°****®"» 
person  under  disability  or  incapacity,  and  has  no  power  to   ^'^   *    ' 
sell  except  under  the  Act,  the  price  or  compensation  must  not 
(unless  it  has  been  determined  in  one  of  the  ways  mentioned 
in  the  following  paragraph)  be  less  than  a  sum  to  be  fixed  by 
two  surveyors,  appointed  one  by  either  party,  or,  in  case  of 
their  disagreement,   by  a  third   surveyor   appointed  by  two 
justices  (s.  9). — If  the  price  or  compensation  be  not  so  agreed, 
and  the  sum  claimed  does  not  exceed  £50,  the  amount  is  to  be 
settled  by  two  justices  (s.  22) ;   otherwise,  it  is  to  be  settled  by 
arbitration,  or  by  the  verdict  of  a  jury,  at  the  option  of  the 
party  claiming  compensation  (s.  23).    The  promoters,  however, 
may  obtain  immediate  possession  of  the  land,  on  depositing 

(aj)  Peters  v.  Lems  a/nd  E,  Orinstead  Ry,  Co.y  18  Ch.  D.  429,  50  L.  J.  Ch.  839, 
46  L.  T.  234. 

(y)  IdppincoU  v.  Smytfi,  29  L.  J.  Ch.  520,  2  L.  T.  79,  8  W.  R.  336. 

(2)  Ada/iM  V.  London  and  Blackioall  Jiy,  Co.,  2  Mac.  &  G.  118  ;  Harding  v. 
Met,  By.  Co.,  L.  R.  7  Ch.  154,  41  L.  J.  Ch.  371,  26  L.  T.  109. 
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Superfluous 
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in  the  bank,  to  the  account  of  the  Paymaster  General,  the 
estimated  value  of  the  land,  and  giving  security  for  the  pay- 
ment of  such  compensation  as  may  be  eventually  fixed  (s.  85). 

When  the  vendor  is  not  able  to  sell  and  convey  otherwise 
than  under  the  provisions  of  the  Act  or  the  special  Act,  the 
purchase-money  or  compensation,  if  it  exceeds  £200,  is  to  be 
paid  into  the  bank,  to  the  account  of  the  Paymaster  General 
(s.  69).  If  it  does  not  exceed  that  Bum,  it  can  be  paid  either 
into  the  bank  or  to  trustees  (s.  71) ;  except  where  it  does  not 
exceed  £20,  in  which  case  it  is  to  be  paid  to  the  parties  bene- 
ficially entitled  to  the  rents  and  profits  of  the  land  ;  or,  in  case 
of  their .  incapacity,  to  their  respective  guardians,  husbands, 
committees,  or  trustees,  for  their  use  (s.  72).  Money  paid  into 
the  bank,  as  above  provided,  is  to  be  applied  either  in  purchase 
or  redemption  of  the  land  tax,  or  any  incumbrance  afi[ecting 
the  land  purchased  or  other  land  subject  to  the  same  settle- 
ment, or  in  purchase  of  other  land,  to  be  settled  in  the  same 
manner  as  the  purchased  land,  or  in  removal,  repair,  or  re- 
placement, of  buildings  (a) ;  and  until  so  applied,  the  money 
is  to  be  invested,  and  the  income  thereof  paid  to  tho  person 
who  would  have  been  entitled  to  the  rents  and  profits  of  the 
land  (ss.  69,  70)  (6). 

Conveyances  under  the  Act  may  be  according  to  forms  in 
the  schedules  to  the  Act,  or  sis  near  thereto  as  the  circumstances 
of  the  case  admit,  or  by  deed  in  any  other  form  which  the  pro- 
moters may  think  fit  (s.  81).  Conveyances  according  to  the 
forms  in  the  schedules,  or  as  near  thereto  as  the  circumstances 
admit,  operate  to  merge  all  attendant  terms  of  years  (con- 
tinuing, nevertheless,  to  afford  the  same  protection  as  if  they 
had  been  kept  on  foot)  (p.  88),  and  to  bar  all  estates  tail,  and 
all  other  rights,  titles,  remainders,  reversions,  limitations,  trusts 
and  interests  whatsoever,  in  the  lands  (i6.)  (c). 

Such  lands  as  are  not  required  for  the  purposes  of  the 
undertaking  are  to  be  sold  by  the  promoters,  within  the  time 
prescribed  by  the  special  Act,  or,  if  no  time  be  so  prescribed, 
then  within  ten  years  after  the  expiration  of  the  time  thereby 
limited  for  the  completion  of  the  works.  Such  superfluous 
lands,  unless  situate  within  a  town,  or  built  upon,  or  used 
for  building  purposes,  are  to  be  offered,  first,  to  the  person 
then  entitled  to  the  lands,  if  any,  from  which  the  same  were 
originally  severed ;  and  if  he  refuses,  or  for  six  weeks  neglects 


(a)  That  tlie  money  may  also  be  applied  as  capiial  money  under  the  Settled 
Land  Acts,  1882  to  1890,  see  S.  L.  Act,  1882  (c.  38),  s.  32,  ante,  p.  70. 

(6)  As  to  the  application  of  the  eqaitable  doctrine  of  conversion  to  the 
money  so  paid  into  court,  see  atiUf  p.  144. 

(c)  As  to  the  power  of  the  promoters  to  convey  to  themselves  in  certain 
cases,  by  deed-poll,  see  cmU,  p.  321.  And  as  to  where  the  land  is  copyhold, 
see  ante,  p.  322. 
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to  signify  his  wish  to  purchase  the  same,  or  cannot  be  found, 
then  to  other  adjoining  owners ;    and  unless  a  sale  be  made, 
either  to  such  person  or  to  adjoining  owners,  the  superfluous 
lands  remaining  unsold  after  such  period  are  to  vest  in,  and 
become   the    property  of,  the  owners  of  the  land  adjoining 
thereto,  in  proportion  to  the  extent  of  their  lands  respectively 
adjoining  the  same  (ss.  127-129). — ^In  a  conveyance  by  the  pro-  Covenants 
meters,  the  operative  word  '  grant '  implies  covenants  for  title,  implied,  on 
similar  to  those  usually  given  by  a  vendor  convejnng  the  fee  ^*"*  °^' 
simple  as  beneficial  owner  (p.  277)  (s.  132). 


PART  V. 

REGISTRATION   OF   TITLE   TO   LAND   UNDER   THE 
LAND   TRANSFER   ACTS,    1875   AND    1897. 


A  special        In  the  preceding  chapters,  the  law  of  property  in  land  has  been 
syatem.  considered  without  reference  to  the  provisions  of  the  Land 

Transfer  Acts,  1875  (c.  87),  and  1897  (c.  65),  relating  to  regis- 
tration of  title  to  land.  Under  those  provisions,  and  rules 
made  in  pursuance  of  them  (a),  land  becomes  subject,  by  regis- 
tration, to  special  rules,  whereby  some  of  the  general  principles 
of  the  law  of  land  are  varied  in  important  respects.  At  present, 
however,  the  provisions  referred  to  are  not  of  general  applica- 
tion ;  since  registration  under  the  Acts  is  not  yet  compulsory, 
except  (to  a  limited  extent)  as  regards  land  in  the  County  of 
London.  The  system  of  registration  under  the  Acts  is,  there- 
fore, conveniently  considered  apart  from  the  general  law  of 
property  in  land, 
lu  chief  The  main  objects  of  these  enactments  are — ^to  give  to  regis- 

objecte.*  tration  of  ownership  of  land,  in  certain  cases,  the  effect  of  a 

title  thereto  that  shall  be  unimpeachable,  either  absolutely,  or 
subject  to  reservations ;  to  give  to  a  holder  of  a  charge  on 
registered  land,  whose  security  is  registered,  certain  rights  and 
powers,  protective  of  his  security  and  for  its  realisation ;  and 
to  render  transfers  and  transmissions  of  registered  estates  and 
securities  effectual,  to  the  like  extent,  by  means  of  registration  ; 
while  preserving  the  validity  of  dispositions  of  the  land  made 
without  registration,  subject  to  rights  existing  by  virtue  of 
the  registration  ;  and,  under  certain  conditions,  enabling  persons 
entitled  to  unregistered  interests  in  the  land,  to  protect  those 
interests  against  dealings  with  the  land,  by  registered  transfers 
or  charges,  to  their  prejudice.  An  outline  of  the  provisions  of 
the  Acts  and  Rules,  by  which  these  purposes  are  carried  out,  is 
given  in  the  following  chapters. 

(a)  Now,  the  Land  Transfer  Rules,  1903  ;  see  Rules  344,  346. 


CHAPTER   I. 

THE  REGISTER. 

Registration  under  the  Acts  is  made  by  entry  of  the  matter  The  Register ; 
to  be  registered,  in  a  Register  kept  in  the  Office  of  Land  Registry,  ™  three  parts. 
in  London ;  an  institution  established  by  the  Land  Transfer 
Act,  1875,  with  a  registrar  (6)  and  other  officials. — The  Register 
consists  of  three  portions,  called  the  Property  Register,  the 
Proprietorship  Register,  and  the  Charges  Register,  respec- 
tively (R.  1). 

The  Property  Register, — This  contains  a  description  of  the  What  it 
land  comprised  in  the  title,  with  a  reference  to  a  filed  plan  of  <»"t"n**' 
it  (c) ;  and  any  necessary  notes,  as  to  certain  rights  or  Uabilities 
that  may  affect  the  ownership  (R.  3).  It  alsc  contains,  in  the 
case  of  leasehold  land,  certain  matters  respecting  the  lease ; 
and  a  reference  to  the  lessor's  title,  if  registered  (R.  5). — ^The 
precise  position  of  the  boundaries  of  the  land  may  be  indicated, 
on  the  filed  plan  or  otherwise,  after  notice  to  the  owners  and 
occupiers  of  the  adjoining  lands ;  otherwise,  the  plan  indicates 
the  general  boundaries  only,  and  the  exact  line  of  boundary 
is  left  undetermined  (Rules  272,  274). 

The  Proprietorship  Register. — This  states  the  nature  of  the  Its  contents, 
title,  and  the  name  of  the  registered  proprietor  of  the  land, 
and  cautions,  inhibitions,  and  restrictions  (pp.  505,  506),  afiecting 
his  right  of  disposing  of  it  (R.  6). 

The  Charges  Register, — This  contains,  as  well  incumbrances  Matters 
prior  to  registration,  as  also  subsequent  charges,  and  other  co'it^ined  in. 
incumbrances  (including  notices  of  leases,   and  of  estates  in 
dower  or  by  the  curtesy ;  p.  505) ;  and  notes  as  to  rights  ad- 
versely affecting  the  land ;  and  dealings  with  registered  charges 
and  incumbrances  (R.  7). 

An  index  map,  showing  the  position  and  extent  of  every  Index  map. 
registered  property,  and  its  number  on  the  Register,  is  kept 
in  the  Registry ;    and  this,  and  a  list  of  the  pending  applica- 
tions for  registration  (but  no  other  documents)  are  open  to 
general  public  inspection  (Rules  12-14). 

{b)  As  to  the  finality  of  the  Registrar's  decision  in  merely  formal  matters  ; 
and  the  right  of  appeal  from  his  decision  to  the  Court,  or  his  right  to  refer 
such  matters  to  the  Court ;  and  his  discretionary  powers,  see  Rules  296,  297, 
341.  'The  Court'  in  the  Acts  and  Rules  means  the  Chancery  Division  (see 
Rule  299). 

(c)  As  to  plans  for  purposes  of  registration,  see  Rules  269-277. 


CHAPTER   II. 


FIRST  REGISTRATION. 


Sect  I. — ^What  Land  or  other  Hereditaments  may 

BE  Registered. 


tVtturamuBt  As  to  Tenure. — ^Land,  to  be  capable  of  registration  under  the 
b«>  fwehold.  Acts,  must  be  of  freehold  tenure,  whether  the  estate  registered 
be  the  fee  simple  or  a  leasehold  for  years  (Act  of  1875,  s.  2). 
This  excludes  copyhold  land,  and  estates  therein ;  and,  for 
the  purposes  of  the  Acts,  customary  freehold,  where  an  admis- 
sion or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect 
the  title  of  a  purchaser  from  the  customary  tenant,  is  not 
deemed  land  of  freehold  tenure  (ib,).  But  a  registration  of 
land  with  absolute  or  qualified  title,  found  to  have  been  made 
contrary  to  the  foregoing  provision,  is  not  to  be  annulled,  but 
is  to  be  deemed  an  error  not  capable  o£  rectification,  and  a 
subject  of  indemnification  (p.  502),  accordingly  (Act  of  1897, 
Sched.  1).  It  would  seem  that,  under  the  last  provision,  copy- 
hold land,  registered  in  error,  becomes  aUenable  and  chargeable 
under  the  Acts,  but  in  other  respects  remains  subject  to  the 
manorial  rights  of  the  lord  of  the  manor,  these  not  being  in- 
cumbrances under  the  Acts  (see  Act  of  1875,  s.  18  (6) ). 

Meaning  of  '  Land.^ — ^The  term  land,  within  the  meaning  of 
the  Acts,  includes  all  hereditaments,  corporeal  and  incorporeal 
(Act  of  1897,  s.  24 ;  and  see  Act  of  1875,  s.  82).— An  undivided 
share  in  land  may  be  registered  (Act  of  1897,  s.  14  ;  see  R.  77). 


All  heredito- 

nients 

included. 


Sect.  II. — ^By  whom  a  Title  may  be  Registered. 


\Vboinay  In  cose  of  Freehold  Land. — Application  may  be  made  for 

•PI>ly  ^^\  registration  of  the  applicant,  or  a  nominee  or  nominees  of  his, 
r^^ple"  ^  proprietor  or  proprietors  of  freehold  land — a  term  used  in 
the  Acts  as  meaning  the  fee  simple  in  land  of  that  tsnure — 
which  (1)  he  has  contracted  to  buy  for  his  own  benefit ;  or 
(2)  he  is  entitled  to  for  his  own  benefit,  at  law  or  in  equity ; 
or  (3)  he  is  capable  of  disposing  of  for  his  own  benefit,  by  sale ; 
and,  in  any  of  these  cases,  whether  the  estate  is  or  is  not 


FIBST  REGISTRATION.  479 

subject  to  incumbrances ;  but  provided  that,  in  case  (1),  the 
vendor  consents  to  the  application  (Act  of  1875,  s.  5). 

In  case  of  Leasehold  Land, — Application  may  be  made  for  Who  may 
registration  of  the  applicant,  or  a  nominee  or  nominees  of  his,  *PP'y  '^"^ 
as  proprietor  or  proprietors  of  lecisehold  land  (that  is,  a  lease-  J^Seholda"  ^ 
hold  estate  in  land)  held  under  a  lease,  or  sub-lease,  for,  or 
determinable  on,  a  life  or  lives  (d),  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired,  and  not  being  a 
term  created  for  mortgage  purposes,  and  which  he  (1)  has  con- 
tracted to  buy  for  his  own  benefit ;  or  (2)  is  entitled  to  for  his 
own  benefit,  at  law  or  in  equity ;  or  (3)  is  capable  of  dispos- 
ing of  for  his  own  benefit,  by  sale ;  and  subject  to  the  Uke 
provisions  as  to  incupoLbrances,  and  the  vendor's  consent  in 
case  (1),  as  are  above  mentioned  with  respect  to  freehold  land. 
But  where  the  lease  absolutely  prohibits  alienation,  the  title 
cannot  be  registered  under  the  Acts ;  and  where  it  prohibits 
alienation  without  licence,  all  rights  and  remedies  arising  upon 
alienation  without  licence  are  to  be  expressly  excepted  from 
the  effect  of  registration  (Act  of  1875,  s.  11  ;  Act  of  1897, 
Sched.  1 ;  Rules  60,  62). 

As  to  Freehold  or  Leasehold  Land, — A  person  holding  land  Land  subject 
in  trust  for  sale,  and  any  trustee,  mortgagee,  or  other  person,  ^*  P^^^r 
having  a  power  of  selling  land,  may  apply  to  be  registered  as°  ^^' 
first  proprietor  of  the  land,  with  any  title  with  which  a  pro- 
prietor may  be  registered  under  the  Acts,  with  the  consent 
of  the  persons  (if  any)  whose  consent  is  required  to  the  exercise 
of  the  trust  or  power  of  sale  (Act  of  1875,  s.  68)  (e).     Since 
notices  of  trusts  are  excluded  from  the  Register  (p.  483),  a 
trustee  or  mortgagee  registered  under  the  foregoing  provision 
with  absolute  or  good  leasehold  title  may,  by  transfer  to  a 
registered  transferee  for  value,  put  an  end  to  the  interest  of 
the  cestui  que  trust  or  owner  of  the  equity  of  redemption  in 
the  land  (p.  493) ;  except  so  far  as  that  interest  may  have  been 
protected  by  the  registration   of  a  caution  or  inhibition  or 
restriction  (pp.  505,  506). 

Having  regard  to  the  effect  of  registration,  as  regards  the  Estates  in  pos- 
estate  acquired  thereby  (p.  481)  (ee),  it  seems  clear  that,  in  the*®".*^"»  °°^y» 
foregoing  provisions,  the  estate  in  fee  simple,  or  leasehold  estate,  '^^ 
the  title  to  which,  or  power  over  which,  confers  the  right  of 
applying  for  registration,  means  an  estate  in  actual  possession, 
or  subject  only  to  a  lease  or  sub-lease  (/). 

(d)  As  to  the  meaning  of  the  term  lease  for  life  or  lives,  see  antCf  p.  56. 

[e)  As  to  the  application  of  this  provision  to  land  held  for  charitable  uses, 
see  Rales  83  to  86. 

(ee)  See,  also,  the  form  of  application  for  registration  with  possessory  title, 
L.  T.  R.  Sched.  1,  form  2. 

(/)  But  a  lease  in  possession  and  a  reversionary  lease  in  the  same  land 
and  vested  in  the  same  person  are  deemed  one  lease  for  the  purposes  of 
registration  ;  Rule  66. 
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Land. 


Other  land 
subject  to 
S.  L.  Acts. 


Joint  owners. 


Caution 
against  first 
registration. 


In  case  of  Settled  Land, — Settled  land,  within  the  meaning 
of  the  Settled  Land  Acts,  1882  to  1890,  may,  at  the  option  of 
the  person  who  is  tenant  for  life  thereof  within  the  meaning 
of  those  Acts,  be  registered,  either  in  his  name,  or  in  the  names 
of  the  trustees  with  power  of  sale  (if  any),  or  in  the  names  of 
the  persons  in  whom  an  overriding  power  of  appointment 
(if  any)  of  the  fee  simple  is  vested  (Act  of  1897,  s.  6  (1)). 
The  application  for  registration  may  be  made  by  any  person 
capable  of  being  registered  as  proprietor,  with  the  consent 
of  the  other  persons  (if  any)  whose  consent  or  concurrence  is 
necessary  to  a  sale  by  that  person  (Rule  78).  Restrictions  or 
inhibitions  (p.  506)  are  to  be  entered  on  the  Register,  for  the 
protection  of  the  rights  of  the  persons  beneficially  interested 
in  the  land  (Act  of  1897,  s.  6  (2) ).  It  is  not,  however,  the  duty 
of  the  trustees  or  the  Registrar  thus  to  protect  the  interests 
of  any  person  who  would  not  have  been  a  necessary  party  to 
a  sale  or  mortgage,  if  the  land  had  been  unregistered  ;  but  notice 
is  to  be  given  to  such  of  the  beneficiaries  (if  any)  as  the 
Registrar  shall  direct,  and  any  such  person  can,  if  he  desires 
(but  at  his  own  risk),  lodge  a  caution,  or  apply  for  an  inhibition 
(Rule  80). — ^Where  settled  land  is  registered  under  these  pro- 
visions, with  an  absolute  or  good  leasehold  title,  the  provisions 
of  the  settlement  will  be  liable  to  be  defeated  by  a  transfer 
of  the  land,  by  the  registered  owner  for  the  time  being,  to  a 
registered  transferee  for  valuable  consideration  (p.  493) ;  except 
so  far  as  those  provisions  are  protected  by  registered  restrictions 
or  inhibitions  {g). 

The  foregoing  provisions  as  to  settled  land  do  not,  it  would 
seem,  apply  to  cases  in  which  a  person  who  is  not,  strictly, 
a  tenant  for  life  within  the  meaning  of  the  Settled  Land  Acts, 
1882  to  1890,  has  the  powers  of  a  tenant  for  life  under  those 
Acts,  by  virtue  of  sect.  58  of  the  Act  of  1882  (p.  62).  Such  a 
person  can,  however,  apply  for  registration  as  first  proprietor 
as  being  a  person  having  (under  the  Settled  Land  Acts)  a  power 
of  selling  the  land  (see  p.  479) ;  and  the  provisions  above  men- 
tioned, as  to  the  entry  of  protective  restrictions  and  inhibitions, 
will  not,  apparently,  apply  in  this  case. 

In  case  of  joint  ovmership. — Two  or  more  persons  entitled 
for  their  own  benefit  concurrently  or  successively,  or  partly 
in  one  mode  and  partly  in  another,  to  such  estates  in  land  as 
together  make  up  an  estate  which,  if  vested  in  one  person,  would 
entitle  him  to  be  registered  as  proprietor  of  the  land,  may  apply 
for  registration  as  joint  proprietors  (Act  of  1875,  s.  69 ;  Act 
of  1879,  s.  14  ;  Rule  77). 

Any  person  having  or  claiming  such  an  interest  in  any  un- 


{g    See  the  forms  of  restrictions  applicable  to  settled  land  ;  Land  Tnwsfer 
Ku    s,  1903,  Scbed.  L,  Nos.  6-12. 
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registered  land  as  entitles  him  to  object  to  any  disposition 
thereof  being  made  without  his  consent,  may,  by  lodging  a 
caution  with  the  Registrar,  prevent  registration  of  the  land 
until  notice  has  been  served  on  the  cautioner  to  appear  and 
oppose  the  registration,  and  fourteen  days,  or  such  other  period 
(not  less  than  seven  days)  as  the  Registrar  may  direct,  shall 
have  elapsed  from  the  serving  of  the  notice,  or  entry  of  appear- 
ance by  the  cautioner  (Act  of  1875,  ss.  60-64 ;   Rules  88-94). 


Sec5t.  III. — The  Title  acquired  by  Registration. 

Freehold  land  may  be  registered  either  with  an  absolute  Kinds  of 
title,  or  with  a  possessory  title,  merely  ;  and  leasehold  land  may  registered 
be  registered  with  either  of  those  titles,  or  with  a  *  good  lease-  '*  ^^' 
hold  title.'    On  appUcation  for  registration  of  an  absolute  title, 
or  (in  the  case  of  leasehold  land)  a  good  leasehold  title,  a  title 
called   a   quahfied   title   may,   under   circumstances   presently 
mentioned,  be  registered. 

Effect  of  First  Registration  with  Absolute  Title, — This,  in  the  Estates  in 
case  of  freehold  land,  vests  in  the  first  registered  proprietor  freehold  land 
an  estate  in  fee  simple  in  the  land  with  its  appurtenances ;  thereby, 
subject  to  (1)  the  incumbrances,  if  any,  entered  on  the  Register  ; 
and  (2)  such  liabiUties,  rights,  and  interests,  if  any,  as  are  de- 
clared by  the  Acts  not  to  be  incumbrances  (p.  483) — unless  the 
contrary  is  duly  expressed  on  the  Register ;   and  (3)  where  the 
first  registered  proprietor  is  not  entitled  for  his  own  benefit  to 
the  land,  as  between  himself  and  any  persons  claiming  under 
him — ^to  any  imregistered  estates,  rights,  interests  or  equities, 
to  which  such  persons  may  be  entitled  ;  but  free  from  all  other 
estates  and  interests,  including  those  of  the  Crown  (Act  of 
1875,  s.  7).    But  the  rights  of  the  Crown,  as  regards  escheat 
and  forfeiture,  are  not  afiected  by  the  registration  (s.  105). 

In  the  case  of  leasehold  land,  the  registration  vests  in  the  Estate  in 
first  registered  Droprietor  the  possession  of  the  land  leased,  for  l®a»«|iold8 
all  the  leasehold  estate  described  in  the  lease,  with  all  appurte-  thewbv 
nances ;  subject  to  all  impUed  and  express  covenants,  obUga- 
tions,  and  liabilities  incident  to  the  leasehold  estate ;  and,  to 
such  incumbrances,  liabilities,  &c.,  and  unregistered  estates,  &c., 
as  the  estate  of  a  first  registered  proprietor  of  freehoH  land 
with  absolute  title  is  subject  to  ((1),  (2)  and  (3)  sujjra);  but 
free  from  all  other  estates  and  interests,  including  those  of  the 
Crown  (Act  of  1875,  s.  13  ;   Act  of  1897,  s.  22  (6)  b ;  Rule  55). 
The  Crown's  rights  to  forfeitures  are  preserved,  as  above  men- 
tioned (Act  of  1875,  s.  105). 

Effect  of  Registration  with  good  Leasehold  Title, — This  does  Is  subject  to 
not  affect,  or  prejudice  the  enforcement  of,  any  estate,  right,  ^^^^^^  ti^i«- 
or  interest,  affecting,  or  in  derogation  of,  the  title  of  the  lessor . 

2  H 
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to  grant  the  lease  ;  but,  in  other  respects,  it  has  the  same  effect 
as  registration  with  an  absolute  title  (Rule  56). 

Registration  with  Qualified  Title,  and  its  Effect. — This  is  a 
title  that  may  be  registered  where,  on  appUcation  for  registra- 
tion with  an  absolute  title,  or  (of  leasehold  land)  with  a  good 
leasehold  title,  it  appears  that  the  title  can  be  established  for 
a  limited  period  only,  or  subject  to  certain  reservations.  In 
such  case,  upon  the  applicant's  request,  some  estate,  right,  or 
interest,  arising  before  a  specified  date,  or  imder  a  specified 
instrument,  or  otherwise  particularly  described  in  the  Register, 
is  excepted  from  the  effect  of  registration.  A  title  registered 
subject  to  such  an  exception  is  called  a  qualified  title.  Subject 
to  the  exception,  the  registration  has  the  same  effect  as  registra- 
tion with  an  absolute  title  (Act  of  1875,  s.  9  ;  Rules  58,  59). 

Effect  of  Registration  witJt  Possessory  Title. — ^First  registration 
of  freehold  or  leasehold  land  with  a  possessory  title  does  not 
affect,  or  prejudice  the  enforcement  of,  any  estate,  right,  or 
interest,  adverse  to,  or  in  derogation  of,  the  first  registered 
proprietor's  title,  and  subsisting  or  capable  of  arising  at  the 
time  of  his  registration  (and,  in  the  cas3  of  leasehold  land, 
whether  in  respect  of  the  lessor's  title  or  otherwise) ;  but,  in 
other  respects,  it  has  the  same  effect  as  registration  with  an 
absolute  title  (Act  of  1875,  s.  8 ;  Rule  57). — The  expression 
'  capable  of  arising,'  in  this  provision,  would  seem  to  refer  to 
interests  which,  at  the  time  of  registration,  are  merely  CQn- 
tingent ;  or  which  may  arise  thereafter,  through  the  exercise 
of  a  then  existing  power ;  or  which  may  thereafter  be  derived 
out  of  then  subsisting  interests. 

•  Ajypurtenances,  &c. — ^Registration  of  a  person,  as  proprietor 
of  land,  vests  in  him,  together  with  the  land,  all  its  appuitenances, 
actual  or  reputed,  or,  at  the  time  of  registration,  demised,  occu- 
pied, or  enjoyed  with  it,  or  reputed  or  known  as  part  or  parcel 
of  it  or  any  part  of  it  (Rule  254). 

Restrictive  Conditions. — ^Any  restrictive  conditions  running 
with,  or  capable  of  being  legally  annexed  to,  land,  or  of  affecting 
assigns  thereof  by  way  of  notice  (pp.  40,  81,  82),  may  be  annexed 
to  land  on  its  first  registration,  or  at  any  time  afterwards  ;  and 
the  registered  proprietor,  and  every  transferee,  or  other  person 
deriving  title  under  him,  will  be  deemed  to  be  affected  with 
notice  of  such  conditions.  But  the  proprietor  of  a  prior  registered 
charge  or  incumbrance  will  be  unaffected  by  the  conditions, 
unless  he  has  concurred  in  their  annexation.  Any  such  con- 
dition may  be  modified  or  discharged  by  order  of  the  Cburt,  on 
proof  that  such  modification  will  be  beneficial  to  the  persons 
principally  interested  in  their  enforcement  (Act  of  1875,  s.  84  ; 
Act  of  1897,  Sched.  1 ;  Rule  223)  (A). 


(A)  See  Grownd  Rent  Development  Co.  v.    West,  1902,  1  Ch.  674,  71  L.  J.  Ch. 
354,  86  L.  T.  403. 
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Trusts. — ^Neither  the  Registrar,  nor  any  person  dealing  with  Do  not  aflfeot 
registered  land  or  a  registered  charge,  is  to  be  affected  with  j^«gj«'«^^ 
notice  of  a  trust,  express,  implied  or  constructive ;    and  re-  ,J^i^,  ^ 
ferences  to  trusts  are  as  far  as  possible  to  be  excluded  from 
the  Register  (Act  of  1897,  Sched.  1).    This  provision,  of  course, 
does  not  affect  unregistered  equitable  interests  to  which  the 
registered  estate  remains  subject  on  first  registration,  or  after 
a  registered  transfer  (pp.  481,  493). 

Restriction  on  Operation  of  Statutes  of  Limitations. — A  title  No  acquisition 
to  registered  land,  adverse  to,  or  in  derogation  of,  the  title  of  ^y\  •«  against 
the  registered  proprietor,  cannot  be  acquired  by  any  length  ^„"^/ 
of  possession.    This  provision  is  subject,  however^  to  the  fol- 
lowing qualifications.     (1)  Where,  but  for  the  provisions  of  the 
Acts,  a  person  would  have  obtained  a  title  by  possession  to 
registered  land,  the  Court  may,  on  his  apphcation — ^but  subject 
to  any  estates  or  rights  acquired  by  registration  for  valuable 
consideration — order   the    Register   to    be    rectified    (p.    502). 
(2)  The  provision  is  not  to  prejudice,  as  against  any  person 
registered  as  first  proprietor  with  a  possessory  title  only,  any 
adverse  claim,  in  respect  of  length  of  possession,  of  any  other 
person  who  was  in  possession  of  the  land  at  the  time  of  registra- 
tion of  such  first  proprietor  (Act  of  1897,  s.  12,  and  Sched.  1). 

Matters  not  deemed  Incumbrances, — The  Habilities,  rights,  and  Registered 
interests  to  which  land  may  be  subject,  and  which  are  not  ^*"*J^"""^i®°* 
deemed  incumbrances  within  the  Acts  (supray  pp.  481,  482),  *"*' 
comprise  the  following :  (1)  Liabilities  by  reason  of  tenure ; 
(2)  Succession  and  estate  duties,  land  tax,  and  tithe  rent- 
charge  ;  (3)  Rights  of  common  and  easements ;  (4)  Rights  to 
mines  and  minerals  created  before  the  registration  of  the  land, 
or  the  1st  of  January,  1898 ;  (5)  Rights  of  entry,  search,  and 
user,  in  respect  of  such  rights  to  mines  and  minerals  ;  (6)  Rights 
of  fishing  and  sporting,  seignorial  and  manorial  rights,  and 
franchises ;  (7)  Leases,  or  agreements  for  leases,  and  other 
tenancies  for  terms  of  twenty-one  years  or  less,  where  there  is 
an  occupation  under  such  tenancies ;  (8)  Liabihty  to  repair 
the  chancel  of  a  church,  or  embankments,  or  sea  or  river  walls  ; 
(9)  Drainage  rights ;  (10)  Customary  rights ;  (11)  Public 
rights ;  (12)  Profits  d  prendre  ;  and  (13)  Subject  to  the  pro- 
visions of  the  Land  Transfer  Act,  1897  (see  sect.  12,  supra), 
rights  acquired,  or  in  course  of  being  acquired,  under  the  Limita- 
tion Acts  (Act  of  1875,  s.  18  ;  Act  of  1897,  Sched.  1). 

Special  Entries  on  the  Register. — The  existence  of  the  matters  Notiacations 
last  enumerated  may  be  noted  on  the  Register ;    and  those  ?^  l*»Wlltl«^ 
numbered  (4)  and  (5)  are  to  be  so  noted  (Act  of  1875,  s.  18 ;  Register. 
Rule  215)  (i),    A  power  of  re-entry,  or  right  of  reverter,  may 

(i)  See  also  Rales  213,  214,  as  to  special  entries  respecting  mines  and 
minerals. 
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also  be  so  noted ;  and,  on  application  for  registration  with  an 
absolute  title,  any  liability  to  estate  or  succession  duty  that 
would  affect  a  purchaser  from  the  first  registered  proprietor,  if 
the  land  were  unregistered,  is  to  be  so  noted  (Act  of  1897,  s.  13, 
and  Sched.  1).  Exemption  of  the  land  from  liabiUty  for  land 
tax,  tithe  rent-charge,  or  succession  duty,  may  also  be  noted 
on  the  Register  (Act  of  1875,  s.  18). 

Where,  on  first  registration  of  land,  it  appears  that  there 
is  a  lease  or  sub-lease,  as  the  case  may  be,  already  registered, 
affecting  the  same  land,  a  reference  thereto  may  be  directed 
to  be  entered  in  the  charges  Register  (Rule  64).  And  on  regis- 
tration of  a  leasehold  title,  it  is  to  be  noted  against  the  freehold, 
or  superior  leasehold,  title,  if  that  title  be  registered  (Rule  63). 
Notification  of  Where  notice  of  an  incumbrance  affecting  registered  land, 
discharge  of     including  a  lease  of  the  land,  has  been  noted  on  the  Register, 

incumbrance.    .,  -,    ^  .j-i.  \   ,         '      j^'  ii_j.j 

its  subsequent  discharge  or  detenmnation  may  also  be  noted 
thereon  (Rules  216-222). 


Notifications 
of  leases  on 
Register. 


Sect.  IV. — ^Proceedings  for  obtaining 
First  Registration. 


Application. 


Examination 
of  title. 


Relaxations  in 
certain  cases. 
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ment of 
applieatioo. 

Objections  to 
registration. 


Registration  of  Freehold  Land  with  Absolute  Title. — The 
applicant  must  deliver  at  the  Registry  an  application  for  registra- 
tion, containing,  among  other  things,  particulars  of  the  land 
and  a  statement  as  to  its  value  (Rules  30  and  31,  and  Sched.  1, 
Form  3) ;  also  an  abstract  of  title,  and  all  documents  relating 
to  the  title,  in  his  possession,  or  under  his  control  (Rule  34)  (;). 

The  title  is  examined  by,  or  under  the  superintendence  of, 
the  Registrar ;  but  he  may  refer  it  to  one  of  the  Counsel  who 
are  the  examiners  of  title  for  the  purposes  of  the  Rules  (see 
Rule  313),  and  may  act  on  his  opinion  (Rules  35,  36  a,  40). 

When  either  (1)  the  land  has  been  sold  or  purchased  under 
an  order  of  the  Court ;  or  (2)  has  been  registered  with  a  pos- 
sessory, or  qualified,  title,  for  six  years  prior  to  the  date  of 
the  application  for  registration  with  an  absolute  title,  the  first 
proprietor  having  been  a  purchaser  on  sale ;  or  (3)  when  the 
title  has  been  fully  investigated  before  the  date  of  the  applica- 
tion— the  examination  may  be  modified  as  the  Registrar  shall 
think  fit  (Rule  36  (b) ). 

The  application  is  to  be  advertised  as  directed  by  the  Rules 
(Rules  37-39). 

Any  person  may,  by  notice  in  writing,  object  to  the  registra- 
tion ;  and  the  title  is  not  registered  until  the  objection  has 
been  withdrawn  or  otherwise  disposed  of  (Rules  41-43). 

ij)  As  to  the  Registrar's  powers  of  compelling  the  production  of  documents 
of  title  to  the  production  of  which  an  applicant  for  registration  is  entitled, 
see  Act  of  1875,  sect.  71, 
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When  all  requisitions  and  objections  (if  any)  have  been  Completion  of 
disposed  of,  the  proper  entries  for  the  Register  are  drawn  by  regUtration. 
the  Registrar  and  approved  by  the  applicant  or  his  solicitor ; 
and,  at  the  expiration  of  the  time  fixed  by  the  advertisements, 
and  by  any  notices  that  may  have  been  directed — and  after  a 
statutory  declaration  has  been  made  by  the  applicant  and  his 
solicitor,  as  to  all  docimients,  incumbrances,  and  matter  affecting 
the  title,  having  been  disclosed,  and  on  certain  other  points 
(Act  of  1875,  s.  70,  Rule  47) — and  when  the  Registrar's  require- 
ments (if  any),  as  to  the  marking  of  any  of  the  documents  of 
title  with  notice  of  the  registration,  have  been  complied  with 
(see  Act  of  1875,  s.  72)— the  registration  will  be  completed, 
and  the  documents  of  title  (except  any  that  may  have  to  be 
retained  in  the  Registry)  will  be  delivered  to  the  applicant ; 
and  the  land  certificate  vrill  be  delivered  to  him,  or,  if  he  prefers 
it,  deposited  in  the  Registry. 

Registration  of  Freehold  Land  with  Qualified  Title. — ^Where  How 
the  Registrar  decides  that  a  qualified  title  only  should  be  entered,  completed, 
and  the.  applicant  requests  such  entry,  the  Registrar  frames 
the  proper  entries  for  the  Register,  and  registers  the  qualified 
title  accordingly  (Rule  49). 

Registration  of  Freehold  Land  vnth  Possessory  Title, — The  Mode  of 
applicant  must  deliver  at  the  Registry  an  application  for  application 
registration,  containing  a  description  of  the  land  and  a  state-  ^°'' 
ment  as  to  its  value — or,  if  the  Registrar  thinks  fit,  the  draft 
entries  for  the  register — accompanied  by  either  (a)  a  deed  or 
document  conferring  a  title  under  which  application  for  registra- 
tion as  first  proprietor  can  be  made  ;  or  (b)  a  statutory  declara- 
tion by  the  applicant,  or  his  solicitor,  to  the  effect  that  the 
applicant  is  in  possession,  or  in  receipt  of  the  rents  and  profits, 
of  the  land,  and  that  he  is  entitled  thereto  in  fee  simple,  for 
his  own  benefit  (or  otherwise  as  the  case  may  be),  and  as  to 
its  value.  And  where,  in  cases  under  (a)  above  mentioned,  the 
accompanying  document  of  title  is  a  document  of  record,  and 
in  all  cases  under  (b)  above  mentioned,  the  latest  document 
of  title,  other  than  a  document  of  record,  in  the  possession  or 
under  the  control  of  the  applicant,  must  also  accompany  the 
application.  If  the  application  is  in  the  name  of  a  nominee, 
or  is  made  by  a  purchaser,  the  written  consent  of  the  nominee, 
or  of  the  vendor  or  his  solicitor,  must  also  be  left  with  the 
application  (Rule  18). 

Incumbrances,   conditions,   or  other  burdens  affecting  the  Incumbrances 
land,  need  not  be  stated  in  the  application.     If  stated,  the '**^* '^^fi^'"***'®*^- 
statement  is  filed,  and  is  referred  to  in  the  Register ;   but  the 
particulars  of  the  incumbrances,  &c.,  are  not  entered  therein 
(Rules  19,20;  and  see  27). 

The  applicant's  title  is  not  investigated  by  the  Registrar  No  investiga- 
(Rule21;  see  p.  482).  tion  of  title. , 
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A  document  of  title,  delivered  with  notice  of  the  applica- 
tion, is  to  be  marked  with  notice  of  the  registration,  and 
the  number  of  the  title.  It  will,  at  the  applicant's  option, 
either  be  retained  in  the  registry,  or  be  delivered  to  him 
(Rule  24). 

Registration  of  Leasehold  Land, — The  foregoing  provisions 
with  regard  to  appUcations  for  registration  of  freehold  land 
apply,  generally,  to  applications  for  registration  of  leasehold 
land  (Rules  50,  65).  The  lease  itself,  or,  if  it  is  not  in  the 
possession  or  under  the  control  of  the  applicant,  a  copy  or 
abstract,  or  other  sufficient  evidence  of  its  contents,  is  to  be 
delivered  with  the  application  (Rule  51). 

Completion  of  First  Registration  Generally. — The  plans  and 
entries- for  the  register  are  prepared  in  the  Registry  (Rule 
22). 

The  registration  is  completed  as  of  the  day  on  which,  and 
of  the  priority  in  which,  the  application  was  delivered  (Rule 
22). 

A  person  entitled  to  apply  for  registration  as  first  proprietor 
of  land,  or,  with  his  consent,  any  other  person,  may,  however, 
lodge  at  the  Registry  a  notice  (called  a  priority  notice)  reserving 
priority  for  a  specified  intended  application ;  which,  if  made 
within  fourteen  days  thereafter,  or  within  such  further  time 
as  the  Registrar  shall  allow,  will  have  priority  over  any  inter- 
mediate application  (Rule  95). 

Land  Certificate, — On  the  first  registration  of  freehold  or 
leasehold  land,  a  land  certificate  is  prepared,  and  is  either  de- 
livered to  the  registered  proprietor,  or,  if  he  so  prefers,  deposited 
in  the  Registry ;  and,  in  the  latter  case,  the  register^  pro- 
prietor may  at  any  time  apply  for  its  deUvery,  and  may  at 
any  time  again  deposit  it  (Act  1897,  s.  8  (4)  (i.-iii.) ;  and  see 
Rule  268). 

The  land  certificate  (the  form  of  which  is  prescribed  by  the 
Rules ;  see  Rule  258)  is  to  the  efiect  that  the  land — which  is 
therein  described — ^is  registered  with  an  absolute,  qualified,  good 
leasehold,  or  possessory,  title  (as  the  case,  may  be),  under  title 
No.  — .  Copies  of  the  entries,  and  of  the  filed  plan  of  the  land, 
are  annexed  to  the  certificate  (Rule  260),  and  are  deemed  to 
be  contained  in  it.  The  certificate  is  jmmd  facie  evidence  of 
the  matters  contained  in  it  (Act  of  1875,  s.  80). 

The  Registrar  may  issue  a  new  land  certificate  in  place  of 
one  delivered  up  to  him  (Act  of  1875,  s.  79 ;  c/.  Rule  263).  And 
where  a  land  certificate  is  proved  to  have  been  lost  or  destroyed, 
a  new  one  may  be  issued,  after  the  application  for  it  has 
been  advertised,  as  prescribed,  and  such  indemnity  (if  any)  as 
the  Registrar  may  thmk  fit  has  been  given  (Act  of  1897,  s.  8  (3) ). 
Except  under  these  circumstances,  and  in  certain  peases  of  deal- 
ings with  registered  land  by  a  mortgagee  or  proprietor  of  a 
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registered  charge,  no  new  certificate  will  be  issued,  unless  the 
existing  certificate  is  delivered  up  to  the  Registrar  to  be  can- 
celled (Rule  263). 

Special  Hereditaments,  —  AppUcations  for  registration  of  How 
manors,  advowsons,  rents,  tithes,  or  other  incorporeal  heredita-  '^fir"*«'®«*- 
ments,  mines  and  minerals  severed  from  the  laiui,  cellars,  flats, 
and  other  similar  hereditaments,  and  undivided  shares  in  land, 
may  be  made  and  proceeded  with  according  to  the  foregoing 
rules,  subject  to  such  modifications  as  the  nature  of  the  case 
may  require,  and  the  Registrar  may  approve  (Rule  71). 


Sect.  V. — How  far  Registration  of  Title  is  Compulsory. 

Under  a  provision  (s.  20)  of  the  Land  Transfer  Act,  1897,  Enactments 
and  an  Order  in  Council  made  pursuant  thereto,  and  Rules  t^^owon. 
(68-70)  made  under  another  provision  (s.  22  (6) )  of  the  Act, 
registration  of  title  has  been  made  compulsory,  to  a  certain 
extent,  on  sale  of  freehold  land  and  certain  leasehold  land,  in 
the  County  of  London ;  and  on  grants  of  certain  leases  and 
underleases  of  such  lands.  These  provisions  and  Rules  may 
hereafter  be  appUed  to  other  counties,  or  parts  of  counties,  by 
Orders  in  Council,  under  certain  conditions. 

The  effect  of  these  enactments  is  that  a  person  does  not  Their  effect, 
acquire,  under  a  conveyance  on  sale,  the  legal  estate  in  any 
freehold  land  in  the  County  of  London  (other  than  an  interest 
in  land  within  the  exception  presently  mentioned),  unless  or 
until  he  is  registered  as  proprietor  of  that  land  (Act  of  1897, 
s.  20  (1) )  {k).  And  an  assignment  on  sale  of  a  lease  or  imder- 
lease  of  land  in  that  County,  having  at  least  forty  years  to  run 
or  two  lives  yet  to  fall  in,  and  a  grant  of  a  lease  or  underlease 
of  such  land  for  a  term  of  forty  years  or  more,  or  for  two  or 
more  Uves,  capable  of  registration,  will  operate  only  as  an  agree- 
ment (Q,  and  will  not  pass  any  legal  estate  to  the  assignee  or 
lessee,  unless  or  until  he  is  registered  as  proprietor  of  the  lease 
or  underlease.  An  exception  to  this  last  provision  is  made, 
under  certain  conditions,  in  the  case  of  an  assignment  or  lease 
to  the  trustees  of  a  settlement  under  the  Setfled  Land  Acts, 
1882  to  1890  (Rules  68,  69).  '  Conveyance,'  '  Assignment,'  and 
'  grant  of  a  lease  or  underlease,'  in  these  provisions,  apply  to 
any  instrument  by  virtue  whereof  a  title,  under  which  an  appH- 
cation  for  registration  as  first  proprietor  may  be  made,  is  con- 
ferred or  completed  (Act  of  1897,  s.  20  (2) ;  Rule  70). 

(k)  Bat  it  would  seem  that,  in  sach  case,  the  eqaitable  estate  will  pass  to 
the  purchaser,  and  the  vendor  will  hold  the  legal  estate  as  a  trustee,  merely, 
for  the  purchaser  ;  see  anUy  p.  163. 

(I)  As  to  the  effect  in  equity  of  an  agreement  for  a  lease,  see  ante,  p.  310. 
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Bxoeptiona.  The  Act  of  1897  excepts  from  the  provisions  as  to  com- 

pulsory registration,  incorporeal  hereditaments,  mines  or 
minerals  apart  from  the  surface,  leases  having  less  than  forty 
years  to  run  or  two  lives  yet  to  fall  in,  undivided  shares  in 
land,  freeholds  intermixed  and  indistinguishable  from  land  of 
other  tenure,  and  corporeal  hereditaments  parcel  of  a  manor, 
and  included  in  a  sale  of  the  manor,  as  such  (s.  24). 


CHAPTER  III. 
REGISTERED  DEALINGS  WITH  REGISTERED  LAND. 

Sect.  I. — Registered  Dispositions  Generally. 

Forma  of  Disposition, — Forms  of  instruments  for  use  in  Prescribed 
different  dealings  with  registered  land  are  prescribed  by  the  ^y  Rules. 
Rules,  and  are  set  forth  in  Schedule  1  thereto  (see  Rules  126- 
139,  145,  156).  These  forms  are  to  be  used  in  aU  matters  to 
which  they  refer,  or  are  capable  of  being  appUed  or  adapted, 
with  such  alterations  and  additions,  if  any,  as  are  necessary 
or  desired,  and  the  Registrar  allows.  Instruments  for  which  no 
form  is  provided,  or  to  which  the  scheduled  forms  cannot  con- 
veniently be  adapted,  are  to  be  in  such  form  as  the  Registrar 
directs  or  allows,  the  scheduled  forms  being  followed  as  nearly 
as  circumstances  will  permit  (Rules  97,  98  ;   and  see  103)  (11). 

Covenants  for  title,  in  the  case  of  a  registered  disposition  Covenants 
(p.  491),  may  be  impUed  under  sect.  7  of  the  Conveyancing  and  ^^^  *»^l«- 
Law  of  Property  Act,  1881  (c.  41),  in  an  instrument  affecting 
registered  land  or  a  registered  charge,  by  the  use  of  appropriate 
words  for  the  purpose,  under  that  enactment  (p.  279) ;  but  no 
reference  to  such  impUed  covenants  is  to  be  entered  on  the 
Register  (Rule  99). 

An  instrument  of  transfer,  charge,  exchange,  or  partition.  Where  deed 
including  any  alteration  of  a  charge,  is  to  be — and  any  other  *"equirod  or 
instrument  may  be — executed  as  a  deed  (Rule  107) ;    and  the  *  ^"^^  ' 
execution,  in  such  case,  is  to  be  attested  by  a  witness  (Rules 
108,  109)  (m). 

Registration. — Instruments  or  applications  deUvered  at  the  Date  of 
Registry  for  registration,  and  capable  of  registration,  are  regis-  ^registration, 
tered  as  of  the  day  on  which,  and  (in  the  absiBnce  of  direc- 
tion or  inference  to  the  contrary,  in  or  from  the  instruments 
or  applications  themselves)  of  the  priority  in  which,  they  are 
deUvered  (Rule  111  ;  and  see  112,  113). 

The  registered  proprietor  of  land  or  a  charge,  or,  with  his  Priority 
consent,  any  other  person,  may  lodge  at  the  Registry  a  priority  "o*^>ce. 

{11)  See  farther,  as  to  forms  of  transfer,  p.  491 ;  and  as  to  forms  of  charges, 
p.  494. 

{m)  As  to  execution  of  the  instrament  of  attorney,  see  Rale  110. 
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notice,  similar  to,  and  having  the  same  effect  as,  a  priority 
notice  lodged  by  an  applicant  for  first  registration  (p.  486, 
Rule  117).  The  lodging  of  a  priority  notice  for  a  transfer  or 
charge  will  be  a  protection  to  the  transferee,  or  person  taking 
the  charge,  against  adverse  entries  on  the  Register,  after  the 
execution  of  the  transfer  or  charge,  but  before  it  has  been 
registered. 

On  deUvery  for  registration  of  an  instrument  or  applica- 
tion, notice  thereof  is  sent  to  the  person  by  whom  it  purports 
to  be  executed,  to  the  effect  that  he  will  have  three  clear  days 
from  the  posting  of  the  notice  within  which  to  lodge  objec- 
tions ;  and  where  the  instrument  is  a  conveyance  or  transfer 
in  exercise  of  a  power  of  sale  contained  in  a  mortgage  or 
registered  charge,  the  like  notice  is  sent  to  the  proprietor  of 
the  land,  and  to  the  proprietors  of  all  subsequent  charges. 
In  the  absence  of  any  objection,  the  registration  may  be  com- 
pleted at  the  expiration  of  the  limited  period  (Rule  118). 

Except  where  the  Rules  otherwise  provide,  all  documents 
on  which  any  entry  in  the  Register  is  founded  are  retained 
in  the  Registry  (Rule  119)  (n). 

So  long  as  a  land  certificate,  or  certificate  of  charge,  is 
outstanding,  it  is  to  be  produced  to  the  Registrar,  on  every 
entry  in  the  Register  of  a  disposition  by  the  registered  pro- 
prietor of  the  land  or  charge  to  which  it  relates ;  and  a  note 
of  every  such  entry  is  officially  endorsed  on  it.  The  like  en- 
dorsements are  officially  made  on  the  certificate,  if  it  has  been 
deposited  in  the  Registry  (Act  of  1897,  s.  8). 

In  general,  the  Registrar  is  not  to  receive  any  document 
required  to  be  stamped,  unless  in  his  opinion  it  is  sufficiently 
stamped  (Act  of  1875,  s.  83  (7);  Rule  123).  But  where  tfn 
application  or  instrument  is  made  for  the  sole  purpose  of 
canying  out  on  the  Register  a  transaction  already  effected 
by  an  instrument  not  on  the  Register,  the  stamp  is  to  be  im- 
pressed on  the  last  mentioned  instrument,  and  the  registered 
instrument  bears  no  stamp  duty  (Rule  123). 


Sect.  II. — Transfers. 
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General  Rights. — The  registered  proprietor  of  freehold  or 
leasehold  land  may  transfer  the  land,  or  part  of  it,  in  the  manner 
authorised  by  the  Acts  (Act  of  1875,  ss.  29,  34).  This  is  sub- 
ject, however,  to  any  provisions  in  a  registered  lease  against 
assignments  without  licence  (p.  479) ;  and  to  any  other  restraint 
on  aUenation  to  which  the  estate  of  the  first  registered  pro- 


(n)  For  exceptions  to  this  Rule  as  regards  charges  in  favour  of  Building, 
Friendly,  Industrial,  and  Provident  Societies,  see  Rules  121,  122. 


REGISTERED  DEALINGS  WITH  REGISTERED  LAND.  491 

prietor  may  be  subject  (see  Rule  29) ;  and  also  to  any  pro- 
tective entries  on  the  Register,  allowed  by  the  Acts,  against 
registered  dealings  with  the  land  (see  p.  506). 

Moreover,  a  transfer  according  to  the  Acts  may  be  made  Transfer 
by  a  person  entitled  to  be  registered  as  first  proprietor,  before  before 
he  has  been  actually  so  registered ;    or  by  a  transferee  of  ^^^^  *  ^"' 
registered  land,  before  he  has  himself  been  registered  as  pro- 
prietor (Act  of  1897,  ss.  9  (6),  16  (2) ;    Rules  96,  104,  105). 
These  provisions  faciUtate  the  completion,  at  the  same  time, 
of  such  transactions  as  a  purchase  of  land,  and  mortgage  of 
it  by  the  purchaser  to  a  third  person ;  or  a  purchase  of  land, 
and  conveyance  of  part  of  it  by  the  purchaser  to  a  sub- 
purchaser. 

On  a  transfer  in  consideration,  wholly  or  in  part,  of  a  rent,  Transfer  at 
the  rent  is  entered  in  the  Charges  Register,  as  an  incumbrance  ^  "^e^t. 
(Rule  130). 

Provision  is  made  for  the  separate  registration,  with  the  Separate 
appropriate  title,  of  mines  and  minerals  reserved  on  a  transfer  registration 
of  registered  land,  or  transferred  without  the  land  (Rules  134,  ^  ™^"®'- 
135). 

Forms  of  Transfer. — ^Forms  adapted  to  different  cases  of  Prescribed 
transfer    are  contained  in  Schedule  1   to  the  Rules ;    and  a  ^oudb. 
transfer  under  the  Acts  is  required  to  be  made  in  the  appro- 
priate prescribed  form  (see  Rules  126-139,  144-156). 

Where  registered  land  is  assured  to  the  uses  of  a  settle-  Transfer  to 
ment,  the  instrument  of  transfer  in  the  prescribed  form  operates  ^^  <*'  * 
as  a  conveyance  to  the  uses  of  the  settlement ;   and  the  proper "®    ®™®°  * 
restrictions    or  inhibitions  are  to  be  entered  on  the  Register 
(Act  of  1897,  s.  6  (3) ;   and  see  Rule  129). 

In  the  absence  of  special  stipulation,  a  vendor  of  registered  Covenants 
land  cannot  be  required  to  give  any  covenant  for  title,  if  he  ^y  vendor, 
is  registered  with  an  absolute  title ;    and  if  he  is  registered 
with  a  qualified  or  possessory  title,  he  can  only  be  required 
to  covenant  against  estates  and  interests  excluded  from  the 
effect  of  registration  (Act  of  1897,  s.  16  (3) ). 

On  a  transfer  of  registered  leasehold  land,  the  covenants  Indemnity 
usually  given  by  an  assignee  of  a  lease  to  the  assignor,  as  to  J»^®?»^^ 
the  rent  and  obligations  of  the  lease  (p.  345),  are  implied,  unless 
they  be  negatived  by  words  in  the  instrument  of  transfer,  and 
subject  to  any  modifications  therein  (Act  of  1875,  s.  39 ; 
Rule  138).  Aid  on  a  transfer  of  registered  freehold  land 
subject  to  an  existing  rent,  similar  covenants  on  the  part  of 
the  transferee  are  impUed,  unless  negatived  or  modified  as 
above  (Rule  132).  And  on  a  transfer  of  part  of  registered  lease- 
hold land,  similar  covenants  by  the  transferee  with  respect 
to  the  part  assigned,  and  by  the  transferror  with  respect  to 
the  part  retained,  are  implied,  unless  negatived  or  modified, 
as  above  (Rule  139). 
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On  a  transfer  of  registered  land,  subject  to  a  registered 
charge  or  other  incumbrance,  or,  where  the  title  is  possessory 
or  qualified,  an  incumbrance  not  afEected  by  the  registration, 
covenants  by  either  party  to  pay  the  money  owing,  and  to 
indemnify  the  other  party,  may  be  added  to  the  instrument  of 
transfer,  and  may  be  noted  on  the  Register  (Rule  133). 

Until  registration  of  the  transfer,  the  transferror  remains 
the  proprietor  of  the  registered  estate  (Act  of  1875,  s.  29).  The 
fee  simple  cannot  pass,  as  an  unregistered  estate,  by  the  mere 
operation  of  the  instrument  of  transfer,  without  registration, 
since  the  instrument  of  transfer  does  not  contain  words  of 
limitation  (o).  Where,  therefore,  it  is  desired  that  the  fee 
should  vest  in  the  transferee  immediately  upon  execution  of 
the  instrument  of  transfer — ^as  where  incumbrances  existing 
at  the  time  of  first  registration,  and  subject  to  which  the  title 
has  been  registered,  have  to  be  got  in — ^this  should  be  provided 
for,  either  by  a  separate  conveyance  of  the  fee  simple  to  the 
transferee,  or  (if  allowed  by  the  Registrar)  by  the  addition 
of  such  words  to  the  prescribed  form  of  transfer  as  will  make 
it,  in  efiect,  such  a  conveyance. 

The  prescribed  forms  of  transfer,  on  sale  of  registered  land, 
do  not  contain  an  acknowledgment  of  receipt  of  the  purchase- 
money.  Having  regard  to  the  provisions  of  sect.  56  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (c.  41)  (p),  the 
addition  of  such  a  receipt  to  the  form  of  transfer  may  be 
desirable. 

The  vendor  of  registered  land  must  deUver  the  land  certifi- 
cate (if  it  has  been  issued)  to  the  purchaser,  on  completion  of 
the  purchase ;  or,  if  only  a  part  of  the  land  comprised  in  the 
certificate  is  sold,  the  vendor  must,  at  his  own  expense,  pro- 
duce, or  procure  the  production  of,  the  certificate,  for  the  com- 
pletion of  the  purchaser's  registration  (Act  of  1897,  s.  8  (2) )  (q). 

Proof  of  Title  on  Sale  of  Registered  Land, — The  purchaser 
cannot  require  any  evidence  of  title,  except  (1)  the  evidence 
to  be  obtained  from  an  inspection  of  the  Register,  or  of  a  certified 
copy  of,  or  extract  from,  it ;  (2)  a  statutory  declaration  as 
to  the  existence,  or  otherwise,  of  matters  which  are  declared 
by  the  Acts  not  to  be  incumbrances  (r) ;  (3)  where  the  registered 
title  is  absolute,  evidence  of  the  title  to  incumbrances  (if  any) 


(o)  The  prescribed  form  of  transfer  of  leaseholds  seems  sufficient  to  pass 
the  leasehold  interest  as  an  unregistered  interest. 

(p)  See  ante,  p.  342,  note  (x). 

iq)  See,  also,  as  to  provisional  registration  of  an  intended  transferee  of  part 
of  registered  land,  Rule  157. 

(r)  Qu. :  whether,  in  a  case  to  which  this  proyision  applies,  a  vendor  would 
be  bound  also  to  produce  documents  of  title  in  his  possession  relating  to  such 
matters,  c.</.,  counterparts  of  leases  or  tenancy  agreements  not  exceeding 
twenty -one  years. 
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entered  on  the  Register  as  subsisting  at  the  first  registration, 
or  evidence  of  their  discharge  from  the  Register ;  (4)  where 
the  registered  title  is  qualified,  the  same  evidence  as  in  the 
case  of  an  absolute  title,  and  such  evidence  as  to  any  estate, 
right,  or  interest,  excluded  from  the  effect  of  registration,  as 
he  would  be  entitled  to  if  the  land  were  unregistered ;  (5)  in 
the  case  of  a  possessory  title,  such  evidence  of  title  subsisting 
or  capable  of  arising  at  the  first  registration,  as  he  would  be 
entitled  to  if  the  land  were  unregistered  (Act  of  1897,  s.  16  (1) ). 

Effect  of  Registered  Transfer. — ^A  registered  transfer  of  free-  Estate  of 
hold  land,  for  valuable  consideration,  vests  in  the  transferee  an  -"^"JJ^fj®*  ^ 
estate  in  fee  simple  in  the  land  transferred,  subject  (whether 
the  registered  title  be  absolute,  qualified,  or  possessory)  to 
the  incumbrances,  if  any,  entered  on  the  Register  ;  and  subject, 
also,  unless  the  contrary  is-  expressed  on  the  Register,  to  such 
matters,  if  any,  as  are  by  the  Acts  declared  not  to  be  incum- 
brances. And  where  the  title  is  qualified,  such  a  transfer  does 
not  affect,  or  prejudice  the  enforcement  of,  any  right  or  interest 
appearing  by  the  Register  to  be  excepted.  And  where  the 
title  is  possessory,  the  transfer  does  not  affect,  or  prejudice 
the  enforcement  of,  any  right  or  interest  adverse  to,  or  in  deroga- 
tion of,  the  title  of  the  first  registered  proprietor,  and  subsisting 
or  capable  of  arising  at  the  time  of  his  registration.  But 
(whatever  be  the  registered  title)  the  transferee's  estate  is 
free  from  all  other  estates  and  interests  whatsoever,  including 
those  of  the  Crown  (Act  of  1875,  s.  30). 

A  registered  transfer  of  leasehold  land,  for  valuable  con-  Estate  of 
sideration,  vests  in  the  transferee  the  possession  of  the  land  f™°*ko^g  ^^ 
transferred,  for  all  the  leasehold  estate  described  in  the  registered 
lease  ;  subject  (whether  the  registered  title  be  absolute,  qualified, 
good  leasehold,  or  possessory)  to  all  impUed  and  express  cove- 
nants, obligations,  and  Uabifities,  incident  to  such  estate ;  and 
subject,  also,  to  the  registered  incumbrances  (if  any),  and, 
unless  the  contrary  is  expressed  on  the  Register,  to  such  matters 
as  affect  the  leasehold  land  and  are  by  the  Acts  declared  not 
to  be  incumbrances.  Moreover,  where  the  title  is  qualified, 
the  transfer  does  not  affect,  or  prejudice  the  enforcement  of, 
any  estate,  right,  or  interest  appearing  by  the  Register  to  be 
excepted  from  the  effect  of  registration.  And  where  the  title 
is  registered  as  a  good  leasehold  title,  the  transfer  does  not 
affect,  or  prejudice  the  enforcement  of,  any  estate,  right,  or 
interest  affecting,  or  a  derogation  of,  the  title  of  the  lessor  to 
grant  the  lease.  And  where  the  title  is  possessory,  the  transfer 
does  not  affect,  or  prejudice  the  enforcement  of,  any  right  or 
interest  (whether  in  respect  of  the  lessor's  title  or  otherwise) 
adverse  to  or  in  derogation  of  the  title  of  the  first  registered 
proprietor,  and  subsisting,  or  capable  of  arising,  at  the  time 
of  his  registration.    But  the  transferee's  estate  is  free  from 
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all  other  estates  and  interests,  including  those  of  the  Crown 
(Act  of  1875,  ss.  35,  36  ;  Rules  140-142). 
Transferee  for  Under  these  provisions,  the  liability  of  the  estate  of  a  first 
registered  proprietor  with  absolute,  or  good  leasehold,  title, 
to  unregistered  estates  or  interests  of  persons  claiming  under 
him,  where  he  is  not  entitled  for  his  own  benefit  (p.  481),  does 
not  continue  to  attach  to  the  estate,  after  its  transfer  for  valu- 
able consideration. 

A  registered  transfer,  whether  of  freehold  or  leasehold  land, 
made  without  valuable  consideration,  will,  so  far  as  the  trans- 
feree is  concerned,  be  subject  to  any  unregistered  estates, 
rights,  interests,  or  equities  subject  to  which  the  transferror 
held  the  same ;  but,  save  as  aforesaid,  when  registered  it  will 
in  all  respects,  and  in  particular  as  respects  any  registered 
dealings  on  the  part  of  the  transferee,  have  the  same  effect  as 
a  transfer  of  the  same  land  for  valuable  consideration  (Act  of 
1875,  s.  33). 


Estate  under 

voluntary 

transfer. 


Sect.  III. — Charges. 


Forms  and  General  Right  of  Charging,  and  Form  of  Charge. — A  registered 

implied  proprietor  of  freehold  or  leasehold  land  may  charge  it,   by 

registered  charge  (s),  with  payment  of  any  principal  sum  of 
money,  with  or  without  interest,  and  with  or  without  a  power 
of  sale  (Act  of  1875,  s.  22).  The  prescribed  form  of  instrument 
for  this  purpose  contains  an  express  charge  of  the  land  with 
payment  to  the  proprietor  of  the  charge  of  a  specified  sum, 
with  interest  at  a  specified  rate,  payable  at  stated  times ;  with 
such  additional  stipulations,  if  any,  as  may  be  agreed,  to  secure 
future  advances,  or  for  reduction  of  interest,  or  for  continuance 
of  the  loan,  or  for  payment  by  instalments  (Rules  158,  160). 
The  charge  implies  covenants  for  payment  of  the  principal 
and  interest,  and,  in  the  case  of  leasehold  land,  for  payment 
of  the  rent  and  performance  and  observance  of  the  covenants 
of  the  lease ;  except  so  far  as  any  of  these  covenants  are  expressly 
negatived  or  modified  (Act  of  1875,  ss.  23,  24  ;  Rule  159). 
Charge  of  The  provisions  of  the  Acts  with  regard  to  registered  charges, 

annuity.  extend  to  a  charge  of  the  land  with  payment  of  an  annuity 

(Act  of  1897,  s.  9  (3) ;  Rule  160). 
Charge  before  A  person  entitled  to  be  registered  as  first  proprietor  of  land, 
registration,  qj.  ^g  transferee  of  registered  land,  may  charge  the  land,  under 
the  Acts,  before  he  has  been  actually  registered  as  proprietor 
of  the  land  (Act  of  1897,  s.  9  (6),  Rules  96,  104,  105 ;  and  see 
ante,  p.  491). 


(n)  As  to  the  creation  of  a  charge  by  deposit  of  the  land  certificate,  merely, 
see  p.  506. 
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An  incumbrance  created  prior  to  the  first  registration  of  incnmbrance 
the    land    may  be  registered ;    but  this  does  not    affect    its  before    . 
priority  relatively  to  other  incumbrances  of  like  creation  (Rules  of^^nd^  "*" 
175,  177).    After  registration,  the  incumbrance  is  to  be  dealt 
with  by  registered  disposition,  and  will  cease  to  be  subject 
to  the  jurisdiction  of  any  local  deed  registry  (Rule  176). 

On  registration  of  a  charge,  a  certificate  of  charge  is  pre-  Certificate 
pared,  and  is  either  deUvered  to  the  registered  proprietor  of  "^  °*'*'^se- 
the  charge,  or  is  deposited 'in  the  Registry.  This  document 
certifies  the  registration  of  the  charge,  and  contains  a  copy 
of  it,  as  well  as  a  description  (if  there  is  none  in  the  charge) 
of  the  land,  and  the  name  of  the  registered  proprietor  of  the 
charge,  and  a  list  of  the  prior  registered  incumbrances,  if  any. 
It  is  subject  to  rules  similar  to  those  applying  to  the  land  certifi- 
cate, as  to  its  production  for  notification  on  it  of  entries  on  the 
Register,  and  as  to  the  grant  of  a  new  certificate  in  place  of 
one  lost  or  destroyed  (see  ante,  p.  486).  Subject  to  any  stipula- 
tion to  the  contrary,  the  proprietor  of  the  charge  is  not  entitled 
to  have  the  custody  of  the  land  certificate,  or  to  require  a  land 
certificate  to  be  applied  for  <Act  of  1897,  s.  8  (1)  (3)  (4) ;  Rule  259). 

Rights  under  Registered  OAar^e^.— Subject  to  any  entry  to 
the  contrary  in  the  Register,  the  registered  proprietor  of  a 
charge  has  the  following  rights:  (1)  He  may  enter  on  the  land 
charged,  or  into  receipt  of  the  rents  and  profits  of  it,  to  obtain 
satisfaction  of  the  amount  due  to  him  under  the  charge  ;  sub- 
ject to  registered  prior  incumbrances,  and  to  the  UabiUty  of  a 
mortgagee  in  possession.  (2)  He  may  enforce  foreclosure  or 
sale  of  the  land,  as  if  it  had  been  transferred  to  him  by  way 
of  mortgage ;  and  on  production  of  an  order  for  foreclosure 
absolute,  with  the  certificate  of  charge,  and  (if  required  by 
the  Registrar)  the  land  certificate,  he  is  to  be  entered  as  pro- 
prietor of  the  land.  (3)  If  he  has  a  power  of  sale  under  the 
charge,  he  may,  at  any  time  after  the  date  appointed  for  pay- 
m^it  of  the  debt,  sell  and  transfer  the  land,  or  any  part  of  it ; 
and  the  transfer  may  be  registered,  and  a  new  land  certificate 
may  be  issued  to  the  purchaser,  without  production  of  the 
former  land  certificate  (Act  of  1875,  ss.  25-27  ;  Act  of  1897, 
8.  8  (4) ).  The  power  of  sale  given  by  the  Conveyancing  and 
Law  of  Property  Act,  1881  (c.  41),  ss.  19-22,  to  a  mortgagee 
under  a  mortgage  by  deed  (p.  202),  applies  to  a  registered  charge 
(Act  of  1897,  s.  9).  (4)  The  proprietor  of  the  registered  charge 
has,  also,  the  powers  of  insurance  against  fire,  appointment 
of  a  receiver,  and  cutting  and  sale  of  timber  given  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (ss.  19,  22-24)  to 
a  mortgagee  under  a  mortgage  by  deed  (pp.  197,  201)  (Act  of 
1897,  s.  9). 

A  registered  charge  does  not  vest  in  the  chargee  an  interest  Chargee  hag 
in  the  land  resembling  the  estate  of  the  mortgagee  under  a^gAj^^*^ 
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legal  unregistered  mortgage.  It  does  not,  therefore,  restrict 
the  registered  owner's  powers  of  granting  leases  of  the  land 
charged ;  nor  does  it  enable  the  chargee,  when  in  possession, 
to  sue  or  eject  a  trespasser. 

A  mortgage  of  registered  land  may,  however,  be  created 
by  means  of  a  registered  transfer  of  the  land  to  the  mortgagee, 
accompanied  by  a  deed  made  between  the  parties,  containing 
the  provisions  of  the  mortgage ;  the  equity  of  redemption 
being  protected  by  a  registered  caution  or  restriction  (t).  But, 
in  this  case,  if  the  property  is  leasehold,  the  mortgagee  neces- 
sarily incurs  the  liabihties  of  an  assignee  of  the  lease.  Or  the 
security  may  be  created  by  means  of  a  registered  charge,  ac- 
companied by  a  conveyance  or  demise  of  the  land  to  the  chargee 
by  an  unregistered  instrument,  subject  to  the  equity  of  re- 
demption. This  plan  may  be  convenient,  where  the  registered 
title  is  possessory  or  qualified,  and  is  subject  to  an  outstand- 
ing legal  estate  or  incumbrance,  which  has  to  be  got  in  for 
the  protection  of  the  mortgagee ;  since  charges  created  under 
the  Acts  are  subject  to  their  provisions  in  respect  of  qualified 
or  possessory  titles  (Act  of  1897,  Sched.  1)  (t^).  Where  the 
unregistered  mortgage  is  made  by  way  of  demise,  or  (in  the 
case  of  leasehold  land)  sub-demise,  to  the  chargee,  it  may  be 
protected,  as  against  the  registered  proprietor  of  the  land  and 
all  persons  subsequently  deriving  title  under  him,  by  entry  of 
notice  of  the  demise  on  the  Register,  as  an  incumbrance  ;  if, 
as  would  usually  be  the  case,  it  is  a  lease  within  the  terms  of 
the  provision  relating  to  registration  of  notice  of  leases  (p.  505). 
For  though,  as  has  been  seen,  a  term  created  for  mortgage 
purposes  cannot  be  registered  (p.  479),  the  entry  of  notice  of  such 
a  term,  under  the  provision  last  referred  to,  is  not  prohibited. 

Priorities  of  Charges, — Subject  to  any  entry  to  the  contrary 
on  the  Register  (t;),  registered  charges  on  the  same  land  rank, 
as  between  themselves,  in  the  order  in  which  they  are  entered 
on  the  Register  (w),  and  not  according  to  the  order  of  their 
creation  (Act  of  1875,  s.  28,  Rules  172-174).  As  between  pro- 
prietors of  registered  charges,  therefore,  the  equitable  doctrine 
of  tacking  has  no  application. 


{t)  An  advantage  of  this  form  of  security  is  that  the  mortgagee,  after 
possession  for  twelve  years,  would  not  have  to  obtain  a  rectification  of  the 
Register  under  s.  12  of  the  Act  of  1897,  in  order  to  complete  his  title  as  owner 
under  the  Statute  of  Limitations  ;  see  1,  Prideauz's  Convevancing  Precedent's 
753,  18th  ed. 

(u)  See  Capital  and  Counties  Bank  v.  i2Aode«,  1903,  1  Ch.  631,  72  L.  J.  Ch. 
336,  88  L.  T.  255  ;  and  see  ante,  p.  492,  as  to  a  conveyance  by  unregistered 
instrument  accompaying  a  registered  transfer. 

(v)  Provision  is  made  for  securing,  by  means  of  such  an  entry,  priority  for 
a  sum  of  money,  to  be  raised  at  a  future  time  under  a  paramount  charge, 
over  a  puisne  charge  ;  Rule  171. 

(w)  See,  as  to  priority,  a/ntCf  p.  489. 


REGISTERED  DEALINGS  WITH  REGISTERED  LAND.  497 

■ 

Transfers  of  Charges. — ^A  registered  proprietor  of  a  charge  By  registered 
may  transfer  it  by  an  instrument  in  the  prescribed  form,  with  ^^'^'"fer. 
regLstration.     The    transfer   is    completed    by   entry    of   the 
transferee's  name  in  the  Register,  as  proprietor  of  the  charge 
transferred ;  and  until  this  is  done,  the  transferror  is  deemed 
to  remain  proprietor  of  the  charge  (Act  of  1875,  s.  40,  Rule  168). 

A  registered  transferee  for  value  of  a  charge,  and  his  sue-  Transferee  not 
cessors  in  title,  are  not  affected  by  any  irregularity  or  invalidity  affected  by 
in  the  original  charge  itself,  of  which  the  transferee  was  not^j^i^^/" 
aware  when  it  was  transferred  to  him  (Act  of  1897,  Sched.  1). 

Discharge  of  Charge, — ^This  is  effected  by  an  instrument  How  effected, 
in  the  prescribed  form,  signed  by  the  proprietor  of  the  charge ; 
but  the  Registrar  may  accept,  and  act  upon,  other  proof  of 
satisfaction  of  the  charge.    The  discharge  is  notified  on  the 
Register,  and  thereupon  ceases  (Act  of  1875,  s.  28 ;  Rule  166). 
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TRANSMISSIONS  OF  REGISTERED  LAND  AND  CHARGES. 

Death. — On  the  death  of  a  sole,  or  sole  surviving,  registered 
proprietor  of  land  or  a  charge,  since  1897,  his  personal  repre- 
s^itative  may  either  himself  be  registered,  with  the  addition 
of  words  showing  his  representative  capacity;  or  he  may 
execute  an  instrument  of  assent,  or  appropriation,  or  transfer, 
in  the  prescribed  form ;  and  the  devisee,  or  legatee,  or  transferee 
may  then  be  registered  in  place  of  the  deceased  proprietor 
(Act  of  1875,  s.  41 ;  Act  of  1897,  s.  3  (1)  (4) ;  Rules  183-185)— 
Until  registration  of  the  personal  representative,  or  other  suc- 
cessor, under  these  provisions,  the  estate  would  seem  to  devolve, 
as  an  imregistered  interest,  on  the  personal  representative, 
according  to  the  general  law. 

Where  a  settlement  has  been  created  by  the  will  of  a  sole 
registered  proprietor,  or  otherwise  arises  through  his  death, 
his  personal  representative  (with  the  consent  of  the  tenant 
for  life,  if  of  fuU  age)  must  apply  for  the  registration  of 
the  person  entitled  to  be  registered  as  proprietor,  with  the 
proper  restrictions  (p.  480),  and  the  registration  is  made  ac- 
cordingly (Act  of  1897,  s.  6  (5) ;  Rule  186).— On  the  death 
of  a  tenant  for  life,  who  has  been  registered  as  proprietor  of 
land,  the  trustees  of  the  settlement,  if  any,  should  apply  for 
the  registration  of  his  successor  or  successors,  with  the  proper 
restrictions  or  inhibitions  (if  any).  If  the  trustees  neglect 
to  apply,  or  there  are  no  such  trustees,  any  person  interested 
under  the  settlement  may  apply  for  the  registration  of  the 
new  proprietor  (Act  of  1897,  s.  6  (4) ;  Rule  190).  Subject 
to  the  registration  of  a  successor  to  the  tenant  for  life,  the 
registered  estate  would  seem  to  devolve  on  his  personal  re- 
presentative. 

On  death  of  one  of  several  joint  proprietors  of  land  or  a 
charge,  his  name  is  to  be  withdrawn  from  the  Register  (Rule  191). 

On  registration  of  a  transmission  of  land,  notice  of  any 
such  liability  to  Succession  Duty  or  Estate  Duty  as  would 
afiect  a  purchaser  from  the  person  to  be  registered  as  pro- 
prietor, if  the  land  were  unregistered,  is  to  be  entered  on  the 
Register.    Succession  and  Estate  Duty  vdll  not  afEect  a  bond 
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fde  registered  purchaser  for  full  consideration,  although  he 
may  have  extraneous  notice  of  the  liability  thereto,  unless  such 
liability  is  noted  on  the  Register  ;  or  (in  the  case  of  a  possessory 
title)  existed,  or  was  capable  of  arising,  at  the  date  of  the 
original  registration ;  or  (in  the  case  of  a  qualified  title)  was 
included  in  the  exceptions  made  on  the  original  registration 
(Act  of  1897,  s.  13  ;  and  see  Rules  208,  211). 

Bankruptcy. — On  bankruptcy  of  a  registered  proprietor  of  Powers  of 
land  or  a  charge,  the  Official  Receiver,  if  there  is  no  other  2®^\*^ 
trustee  in  the  bankruptcy-and  also  on  any  vacancy  in  the  ^ZZ.. 
trusteeship — ^and,  otherwise,  the  trustee  for  the  time  being  in 
the  bankruptcy,  may  be  registered  as  proprietor  of  the  land 
or  charge,  with  a  note  of  the  capacity  in  which  he  is  so  registered 
(Act  of  1875,  s.  43  ;  Rules  193-200). 

Obligations  of  Registered  Successor  on  Death  or  Bankruptcy. —  Equities,  &c., 
A  person  registered  in  the  place  of  a  deceased  or  bankrupt  J^p,^g^[^*^"* 
proprietor  holds  the  land  or  charge,  in  respect  of  wjiich  he  is  tive,  or 
registered,  upon  the  trusts  and  for  the  purposes  to  which  the  bankruptcy 
same  is  appUcable  by  law,  and  subject  to  any  unregistered  ^°^  ^' 
estates,  rights,  interests,  or  equities,  subject  to  which  the  de- 
ceased or  bankrupt  held  it.    But  in  all  other  respects,  and 
particularly  as  respects  retnstered  dealings  with  the  land  or 
charge,  he  is  in  the  same  position  as  if  hi  had  taken  the  land 
or  charge  under  a  transfer  for  valuable  consideration   (Act 
of  1875,  s.  46 ;  and  see  ante,  p.  493).    In  the  case  of  settled 
land,  the  entry  of  the  restrictions  or  inhibitions  on  the  Register, 
as  directed,  is  essential  to  prevent  the  operation  of  the  last 
provision,  on  the  determination  of  the  estate,  under  the  settle- 
ment, of  the  tenant  for  life  or  other .  limited  owner,  who  has 
been  registered  as  proprietor. 


CHAPTER  V. 


Acta  of  as  to 

registered 

land. 


Acts  of 
guardians, 
&c.,  on  their 
behalf. 


PROVISIONS  AS  TO  PERSONS  UNDER  DISABILITIES. 

Married  Women, — A  mairied  woman  may  consent,  or  be  a 
party,  to  any  proceedings  under  the  Acts,  as  if  she  were  nn- 
married,  if  she  is  entitled  for  her  separate  use,  and  is  not  re- 
strained from  anticipation ;  otherwise,  she  is  to  be  examined 
in  the  manner  prescribed  by  the  Bules  (Rules  338-340),  and  it 
is  to  be  ascertained  that  she  is  acting  freely  and  voluntarily 
(Act  of  1875,  s.  87). 

InfantSy  Idiots,  and  Lunatics. — ^The  guardian  of  an  infant> 
or  the  committee  of  the  estate  of  an  idiot  or  lunatic,  may  act 
for  him  in  relation  to  any  land  or  charge  under  the  Acts,  as 
he  might  himself  have  acted,  if  free  from  disability.  Where 
there  is  no  such  guardian,  or  committee  of  the  estate,  or  in 
the  case  of  a  person  of  unsound  mind,  or  incapable  of  managing 
his  affairs,  but  not  found  lunatic  By  inquisition,  the  Court  may 
appoint  a  guardian  of  the  person  under  such  disabihty,  for  the 
purposes  of  any  proceedings  under  the  Acts  (Act  of  1875,  s.  88). 


CHAPTER  VI. 


Where 
allowed. 


REMOVAL  OP  LAND  FROM  THE  REGISTER;  CLOSING 
REGISTRATION  OF  LEASEHOLD  TITLES. 

Removal  from  the  Begister.. —  Land  situate  in  a  district 
where  registration  of  title  is  not  compulsory,  may  be  removed 
from  the  Register  by  the  registered  proprietor,  with  the  con- 
sent of  the  other  persons  (if  any)  appearing  by  the  Register 
to  be  interested  therein,  and  on  delivermg  up  the  land 
certificate,  and  any  certificates  of  charge.  For  a  period  of 
two  years  thereafter,  the  last  registered  proprietor  of  the  land 
may  inspect  the  Register.  If  the  land  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire  Registry, 
it  again  becomes  subject  thereto,  as  from  the  date  of  the 
moval  (Act  of  1897,  s.  17  ;  Rule  295). 
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Closingr   of  Leasehold   Titles.  —  Provision  is  also  made  On  termina- 
for  the  closing  of  a  leasehold  title  on  determination  of  the  lease,  j^^^n  of 
or  where  the  proprietor  thereof  becomes,  by  any  means,  the-^^^^ 
proprietor  of  the  land  comprised  in  a  title  against  which  the 
lease  has  been  noted  as  an  incumbrance  (Rules  218-220), 


CHAPTER  Vn. 


Court  may 
order  in 
such  cases. 


When 

rectification 
may  be  made 
on  these 
{rroands. 


RECTIFICATION  OF  THE  REGISTER,  AND  INDEMNITY 

FOR  ERRORS  THEREIN. 

Rectification.  —  On  Proof  of  Adverse  Title, — Subject  to  any 
estates  or  rights  acquired  by  registration  under  the  Acts,  a 
Court,  on  deciding  that  a  person  is  entitled  to  an  estate  or 
interest  in  any  registered  kuid  or  charge,  and  that  a  rectifica- 
tion of  the  Raster  is  consequently  necessary,  may  order  such 
rectification  (Act  of  1875,  s.  95).  And  it  may  make  a  like 
order  on  the  application  of  a  person  aggrieved  by  an  entry  in, 
or  omission  from,  the  Register  (Act  of  1875,  s.  96). 

7n  Cases  of  Fraud  or  Mistake. — Subject  to  the  provisions 
of  the  Acts  rejecting  registered  dispositions  for  value,  a  dis- 
position of  land,  or  a  charge,  which  would  be  fraudulent  and 
void  if  imregistered,  will  be  fraudulent  and  void  though  r^stered 
(Act  of  1875,  s.  98 ;  and  see  s.  100).  And  it  is  further  provided 
(without  any  saving  for  registered  dispositions  for  value),  that 
where  a  r^stered  disposition  would,  if  unregistered,  be  abso- 
lutely void — or  where  the  effect  of  an  error  in,  or  omission  from, 
the  Register,  made  or  procured  through  fraud  or  mistake, 
would  be  to  deprive  a  person  of  land  of  which  he  is  in  posses- 
sion, or  in  receipt  of  the  rents  and  profits — ^the  Raster  is  to  be 
rectified  (Act  of  1897,  s.  7  (2) ). 


Where  given. 


Not  in  case 
of  neglect 
or  default 


Indemnity. — ^Provision  is  made  by  the  Acts  for  indenmifica- 
tion  of  a  person  against  loss  suffered  by  him  through  an  error 
in,  or  omission  from,  the  Register,  or  an  entry  therein  made 
or  procured  through  fraud  or  mistake,  where  such  error,  omis- 
sion, or  entry  is  not  capable  of  rectification  (Act  of  1897,  s.  7  (1)  ); 
and  also  where  the  Register  is  rectified  by  reason  of  fraud  or 
mistake  in  a  registered  disposition  for  value,  and  which  the 
grantee  was  not  aware  of,  and  could  not  by  the  exercise  of 
reasonable  diligence  have  discovered  (Act  of  1897,  s.  7  (4) ). 

A  person  is  not  entitled  to  such  indemnity  as  above  men- 
tioned, for  any  loss  which  he  has  caused,  or  substantially  con- 
tributed to,  by  his  act,  n^lect,  or  default ;  and  the  omission 
to  roister  a  caution,  notice,  inhibition,  or  restriction,  to 
protect  a  mortgage  by  deposit   or  other  equitable  interest. 
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or   an  unregistered  estate,  is  deemed  neglect  (Act  of  1897,  s. 

The  indemnity  above  referred  to  is  provided  by  means  of  Howprovided. 
an  insurance  fund,  which  is  formed  by  setting  apart,  yearly, 
a  portion  of  the  Registry  fees,  and,  if  necessary,  by  contribu- 
tions from  the  ConsoUdated  Fund  (see  further  hereon  Act  of 
1897,  s.  21,  s.  7  (5)  (6)  (7) ). 


CHAPTER  VIII. 

UNREGISTERED  INTERESTS  IN  REGISTERED  LAND. 

Glasses  of  INTERESTS  under  thls  head,  which  are  not  affected  by  the 
•^'fc^^te '^  registration  of  the  land,  are  to  be  distinguished  from  interests 
'^  *  that  are  subject  to  the  rights  of  the  registered  proprietor  or 
ohargee,  acquired  as  the  result  of  the  registration.  One  un- 
registered iaterest  of  the  latter  class — ^namely,  a  charge  by 
deposit  of  the  land  certificate — ^is  the  subject  of  3pecial  pro- 
visions. 

Those  not  Unregrlstered   Interests    not    affected   by  Regristration 

*^^-^te*^ti^*^^  of  the  Land.— The  various  interests  in  registered  land  that 
regis  a  ion.    ^^^  ^^^  affected  by  the  registration,  but  continue  to   exist 

adversely  to  the  estate  of  the  registered  proprietor  for  the  time 
being,  or  a  registered  chargee,  have  already  been  stated,  in 
specifying  the  interests  to  which  the  estate  of  the  first  regis- 
tered proprietor  or  a  registered  transferee  (whether  for  value 
or  not)  remains  subject  (pp.  481,  482,  493).  A  transfer  of  any 
such  outstanding  iaterest — ^whether  to  the  registered  proprietor 
of  the  land,  or  any  other  person — and  its  transmission  and 
other  iacidents,  are  regulated  by  the  law  appUcable  to  interests 
in  land  generally. 

How  created  Unregristered  Interests  subject  to  Begistered  Estates 
and  protected,  and  Rifirhts. — ^The  Act  of  1875  provides  (s.  49)  that,  subject 
to  the  maintenance  of  the  estate  and  right  of  the  registered 
proprietor  of  land,  any  person,  whether  the  registered  proprietor 
or  not,  having  a  sufficient  estate  or  iaterest  in  the  land,  may 
create  estates,  rights,  interests  and  equities,  in  the  same  manner 
as  he  might  do  if  the  land  were  not  registered ;  and  that  any 
person  entitled  to,  or  interested  in,  any  unregistered  estates, 
rights,  interests  or  equities,  ia  unregistered  land,  may  protect 
the  same  from  beiag  impaired  by  any  act  of  the  registered  pro- 
prietor, by  entering  on  the  register  such  notices,  cautions, 
inhibitions,  or  other  restrictions,  as  are,  in  the  Act,  in  that 
behalf  mentioned. 
Persons  It  would  Seem  that  a  person  ^having  a  sufficient  estate 

^titled  to       or  interest,'  within  the  meaning  of  this  enactment,  may  be 
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either  the  registered  proprietor  of  the  land,  or  a  person  claiining 

•an  estate  or  interest  under  an  unregistered  disposition  made 

by  the  registered  proprietor,  or  a  person  claiming,  adversely 

to  the  registered  proprietor,  an  unregistered  interest  which  may 

continue  to  exist,  except  as  against  a  registered  transferee  for 

value  (see  pp.  481, 4M) ;  and  that,  under  the  foregoing  provisions  Operation  of 

of  the  Act,  these  different  estates  or  interests,  though  hable  ^j^^^^^^^g 

to  be  extinguished  or  affected  by  a  registered  transfer  for  value, 

or  charge,  made  by  the  registered  proprietor,  unless  adequately 

protected  as  provided  by  the  Act,  are  nevertheless,  during  their 

existence,  and  subject  to  this  paramount  right  of  the  registered 

proprietor,  estates  or  interests  to  which  the  rules  of  common 

law  and  equity  apply,  as  regards  their  disposition,  tranBmisaion, 

and  incidents  generally;    and  that  they  may  be  protected 

against  the  effects  of  registered  transfers  for  value  or  charges 

by  the  registered  proprietor,  by  means  of  such  protective  entries, 

presently  noticed,  as  are  allowed  by  the  Acts  (x). 

The  Act  of  1876  also  provides  (s.  49),  that,  subject  to  the  Unregistered 
maintenance  of  the  right  of  the  proprietor  of  a  registered  ^^i"^'^  i>> 
charge,  unr^istered  interests  liierein  may  be  created  in  the^|"^J®^ 
same  manner,  and  with  the  same  incidents,  so  far  as  the  differ-      ^ 
ence  of  the  subject-matter  admits,  in  and  with  which  un- 
registered estates  and  interests  may  be  created  in  registered 
land. 

Notices  of  Unregistered  Interests. — ^A  lessee,  or  other  person  Leases, 
entitled  to,  or  interested  in,  a  lease  or  agreement  for  a  lease, 
of  registered  land,  for  or  determinable  on  a  life  or  lives,  or  ex- 
ceeding twenty-one  years,  or  where  the  occupation  is  not  in 
accordance  with  the  lease  or  agreement,  may  (by  order  of  the 
Court,  if  the  registered  proprietor  will  not  concur)  have  notice 
of  the  lease  or  agreement  registered ;  or  the  registered  pro- 
prietor himself  may  have  this  done.  This  registration  mecta 
the  registered  proprietor,  and  every  person  deriving  title  imder 
him — except  proprietors  of  incumbrances  previously  registered 
— ^with  notice  of  tiie  lease  or  agreement,  as  being  an  incumbrance 
on  the  land  (Act  of  1875,  ss.  50,  51 ;  Rules  201-206). 

A  jperson  entitled  to  an  estate  in  dower,  or  by  the  curtesy,  Dower  and 
in  registered  land,  may  have  notice  of  such  estate  registered  cnrtesy. 
as  an  incumbrance  affecting  the  land  (Act  of  1875,  s.  52 ; 
Rule  207). 

CatUions. — ^A  caution  respecting  registered  land  or  a  registered  Meaning  and 
charge  (y)  is  a  notification  to  the  Registrar,  which  may  be  ^P*™**^"*  °^- 
lodged  by  any  person  interested  in  the  land,  under  any  un- 
registered instrument,  or  as  a  judgment  creditor,  or  otherwise, 

{x)  See  judgment  of  Cozens  Hardy,  L.  J.,  in  Capital  and  Oountiea  Bank  v. 
Modes,  1903,  1  Ch.  at  pp.  655,  656. 

(y)  As  to  a  cantion  against  first  registration  qf  land,  see  anUt  p.  480. 


506  THE  LAW  OF  PROPERTY  IN  LAND. 

to  the  efiect  that  the  land  or  charge  is  not  to  be  dealt  with  on 
the  part  of  the  registered  proprietor,  until  notice  has  been  served- 
on  the  cautioner.  This  entitles  the  cautioner  to  notice  of  any 
appUcation  for  registration  of  a  dealing  with  the  land,  and  that 
the  caution  will  cease  to  have  efiect  after  a  period  of  fourteen 
days,  or  such  other  period  (not  being  less  than  seven  days) 
as  the  Begistrar  may  direct.  Before  the  expiration  of  the 
period,  the  cautioner  may  take  proceedings  to  have  the  effect 
of  the  caution  continued,  or  the  registration  refused  on  some 
adequate  ground,  and  the  Registrar  may  make  such  order  in 
the  matter  as  he  shall  think  just  (Act  of  1875,  ss.  53-56 ;  Rules 
226-233). 
Meaning  *nd  Inhibitions. — ^An  inhibition  is  an  entry  made  in  the  Register, 
operation  of.  in  puTSuance  of  an  order  of  the  Court  or  of  the  Registrar  (subject 
to  an  appeal  to  the  Court),  prohibiting  for  a  time,  or  until  the 
occurrence  of  an  event  stated  in  the  order  or  entry,  or  generally 
until  further  order  or  entry,  any  dealing  with  any  registered 
land  or  charge.  It  may  be  made  upon  tiie  application  of  any 
person  interested,  and  either  with  the  consent  of  the  registered 
proprietor,  or  without  his  consent,  but  after  notice  to  him 
(Act  of  1875,  8.  57  ;  Rules  234,  235). 
Prohibition  Upou  the  registration  of  persons  as  joint  proprietors  of 

of  disposition  Iqj^^  qj  q,  charge,  an  entry  may  be  made  to  the  effect  that,  when 
jmnTowne°f  ^®  number  of  such  proprietors  is  reduced  below  a  specified 
number,  no  registered  disposition  of  the  land  or  charge  is  to 
be  made,  except  under  an  order  of  the  Court  or  Registrar  (Act 
of  1875,  s.  83  (3) ;  Act  of  1897,  Sched.  1 ;  Rules  224,  225). 
Meaning  and  Restrictions, — ^A  restriction  is  an  entry  in  the  Register,  made 
operation  of.  ^jpon  the  application  of  the  registered  proprietor  of  land  or  a 
charge,  to  the  effect  that  no  transfer  is  to  be  made  of,  or  charge 
created  on,  the  land  or  charge,  unless  the  following  things,  or 
such  of  them  as  the  proprietor  may  determine,  are  done,  namely ; 
(1)  notice  of  any  application  for  a  transfer,  or  for  the  creation 
of  a  charge,  is  sent  by  post  to  a  specified  address ;  (2)  the 
consent  of  some  person  or  persons,  to  be  named  by  the  pro- 
prietor, is  given  to  the  transfer,  or  the  creation  of  a  change ; 
(3)  such  other  matter  or  thing  is  done,  as  may  be  required  by 
the  appUcant  and  approved  by  the  Registrar  (Act  of  1875, 
ss.  58-59  ;  Act  of  1897,  Sched.  1 ;  Rule  240). 

Operation  of,  Chargre  by  Deposit  of  Land  Certificate. — ^The  registered 
and  how  proprietor  of  any  land  or  a  charge  may  create  a  lien  on  the 
protected.  jg^j^^^  by  dcposit  of  the  land  certificate,  or  certificate  of  charge. 
Such  hen  will  be  subject  to  estates,  charges,  rights,  or  interests, 
either  registered,  or  then  protected  by  caution  or  other  entry, 
and,  in  the  case  of  a  good  leasehold,  or  qualified,  or  possessory 
title,  to  estates,  rights,  and  interests  excepted  irom  the  effect 
of  registration ;  but  subject  to  these  matters^  it  will  be  equivalent 
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to  a  lien  created  by  the  deposit  of  title  deeds,  or  a  mortgage 
of  unregistered  land,  by  an  owner  entitled  in  fee  simple  or  for 
a  leasehold  interest,  for  his  own  benefit  (z),  or  by  a  mortgagee 
beneficially  entitled  to  the  mortgage  (Act  of  1897,  s.  8  (4) ; 
Rule  251).  The  depositee  may  give  notice  of  the  deposit  to 
the  Registrar;  and  this  will  operate  as  a  caution  under  the 
Acts  (Rule  243), 

A  similar  lien  may  be  created  by  a  person  applying  for  May  be  made 
registration  as  proprietor  of  land  or  a  charge,  by  his  giving  ^^ore 
notice  to  the  Registrar  of  his  intention  to  deposit  the  land  "^K^^*"^**'®"- 
certificate,  or  certificate  of  charge,  when  issued,  as  a  security 
for  money  (Rules  244-246). 

{z)  It  would  seem  that,  under  this  provision,  a  trastee  of  land  registered 
with  an  absolute  title  conld  create  a  charge  thereon,  free  from  any  interest 
of  the  cestui  que  trust  in  the  land  that  had  not  been  protected  by  a  proper 
entry  on  the  Register. 


INDEX. 


ABSTRACT  OF  TITLE.    See  CoNDiTiows  OF  Salk  ;  Title. 

ACCUMULATION  OF  INCOME, 

daration  of  trast  for,  originally  limited  only  bj  rule  against  perpetui- 
ties, 288 
the  Accumulations  Act  (Thellusson  Act),  provisions  of,  288 
excepted  cases,  289 
effect  of  the  Act,  289 

application  of  rule  against  perpetuities  to,  and  exception,  289,  290 
the  Accumulations  Act,  1892,  289 

ADEMPTION.    SteVfihh. 

ADMINISTRATOR— «(fi^  tee  Executor  ;  Febsonal  Rbfbbbbntative, 
no  devolution  of  office  of,  on  death  of  sole,  370,  395 
office  of,  not  assignable,  371 
appointment  of  two  or  more  as,  effect  of,  895 
judicial  trustee  may  be  appointed  as,  871,  395 
cannot  act  before  grant  of  administration,  873 
relation  back  of  grant,  373,  396 
in  whom  estate  vests  before  grant,  873,  395 
grant  may  now  be  made  to,  as  to  realty  only,  372 
of  estate  of  testator,  where  appointed,  372 

proof  of  will  by,  371 

grant  of  administration  In  soch  case,  872 
of  estate  of  intestate,  394,  895 

distribution  of  residue  of  personalty,  by,  402 
on  behalf  of  Crown,  realty  escheated  does  not  vest  in,  441 
ADMITTANCE 

to  copyholds,  &c. ;  see  Copyholds  ;  Customaby  Fbbbholdb. 

ADVANCEMENT— and  ««  Intestacy,  Succession  on  j 
on  purchase  in  name  of  wife  or  child,  161 

ADVOWSON, 

definition  of,  19 

appendant  or  in  gross,  19,  20 

distinguished  from  next  presentation,  20 

law  of  land  applies  to,  20 

rights  of  co-owners  of,  130,  135 

mortgagee  of,  not  entitled  to  present,  190 

period  of  title  to,  273 

restrictions  on  alienations  of,  296,  440 

provisions  of  statutes  of  limitations  as  to,  424 

right  of  nomination  on  bankruptcy  of  owner  of,  432.  4^i.'i 
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ALIEN, 

former  disability  of,  as  to  holding  of  lanrl,  440,  444 
alteration  by  Naturalisation  Act,  1870,  440,  444 
cannot  be  protector  of  settlement,  444 

ALIENATION. 

meanings  of,  266 

requisites  for  valid,  267 

agreement  for  unlawful,  where  void,  282 

made  for  unlawful  purpose,  effect  of,  generally,  282 

void  or  voidable,  in  what  cases,  282 

covenant  against,  in  lease,  83 

condition  or  limitation  in  restraint  of,  is  void,  291 

unless  limited,  or  contained  in  lease  for  years  or  for  life,  42, 
83,  292 

owner  can  so  limit  to  himself,  how  far,  292 

does  not  prevent  alienation  under  Settled  Land  Acts,  72 
inter  vivos,  generally,  pt.  3,  ch.  3  ;  see  aUo  GoKV£YANCBS. 
bv  will.    See  Codicil  ;  Will. 
extraordinary  modes  of,  meaning  of,  266,  391 

classes  and  instances  of,  391-393 
invalid,  under  bankruptcy  law ;  $ee  Bankruptcy. 

ANCIENT  DEMESNE, 
tenure  of,  16 

ANTICIPATION,  RESTRAINT  ON.    See  Makrikd  Woman. 

APPOINTMENT.    See  Power. 

APPORTIONMENT, 

of  rent ;  see  Rent-chabge  ;  Rent-sebvice  ;  Tithe  Rent-cuargk. 
of  commons  ;  see  Common,  Rights  of. 

APPROVEMENT.    See  Common,  Rights  of. 

ASSETS, 

legal,  228 

equitable,  225 

marshalling  of,  roles  as  to,  377,  378 

ASSIGNMENT, 

definition  of,  83,  310 

distinguished  from  lease  or  underlease,  83,  311 

deed  or  writing  not  necessary  for,  at  common  law ;  statutory  altera- 
tions, 311 
by  alienor  to  himself  and  another  jointly,  288 
of  lease,  liability  of  assignee  ander,  for  rent  and  covenants,  80 

ASSURANCES, 

meaning  of  term,  300 

usual  provisions  of  the  chief,  342-363 ;  atid  tee  Sale  of  Land, 
Mortgage,  Lease,  Settlement. 

ATTESTATION.    See  Deed  ;  Will. 

ATTESTED  COPIES, 

meaning  of,  281  n.  («). 

right  of  purchaser  to,  and  expenses  of,  28 1 

ATTORNMENT, 

meaning  of,  and  alteration  of  law  as  to,  % 
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AUCTION, 

memorandum  of  contract  on  sale  by,  302 
conditions  of  sale  on ;  see  Conditions  of  Sale. 

BANKRUPTCY, 

statutes  relating  to,  431 

course  of  proceedings  in,  431 

summary  administration  of  small  estates  in,  432  n.  (v) 

property  divisible  among  creditors  in,  432 

exceptions,  153,  432 
effect  of,  on  powers,  432 
protected  transactions  in,  433 
alienations  deemed  fraudulent  in,  433 
voluntary  settlements,  and  contracts  for  marriage  settlements,  where 

void  in,  434,  435 
other  dispositions  invalid  in,  435,  and  see  292 
trustee  in,  appointment,  removal,  &c.,  of,  432 

title  of,  to  bankrupt's  property,  commencement  of,  433 
to  registered  land  of  bankrupt,  499 

powers  of,  435,  43G 

disclaimer  by,  of  onerous  property,  43G 

of  property  contracted  to  be  sold,  purchaser's  rights 
on,  436 

liability  of,  as  assignee  of  lease,  437 
vesting  of  disclaimed  property  in  person  interested,  43B 
rights  of  persons  injured  by  disclaimer,  437 
sale  by  Court  of  mortgaged  estates,  205 
rights  of  creditors  under,  generally,  437 
secured  creditor,  rights  of,  437 
discharge  of  bankrupt,  effect  of,  438 
married  woman,  where  subject  to  law  of,  452 
of  trustee,  a  ground  for  his  removal,  445 
infant  not  subject  to  law  of,  463 
lunatic,  when  subject  to  law  of,  466 

BARE  TRUSTEE, 

meaning  of  term,  456  n.  (v) 

cannot  be  protector  of  settlement,  104 

conveyance  by  married  woman  where,  456 

BARGAIN  AND  SALE, 
at  common  law,  313 

implied  use  under,  prior  to  Statute  of  Uses,  318 
effect  of  the  statute  upon,  318 
Statute  of  Enrolment,  as  to,  318 
of  estate  for  years,  318 
consideration  for,  318 
where  used  in  practice,  318 
in  conveyance  by  lease  and  release,  319 

BASE  FEE, 

meanings  of,  31,  47,  105 

creation  of,  47,  49 

use  and  enjoyment,  tenant's  rights  of,  50 
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BASE  F'EE-'CorUmtied, 

alienation,  tenant's  powers  of,  50 

under  Settled  Land  Acts,  60,  62 
enlargement  of,  105 

under  statutes  of  limitations,  420 
expiration  or  determination  of,  50 
in  rent  charge,  where  created,  240 

BASE  TENURE.    See  Tenubb. 

BASTABD, 

incapacities  of,  as  to  succession  on  intestacy,  445 

under  gift  to  a  class,  445 

gift  to- unborn,  void,  445 
succession  to,  on  intestacy,  445 

BOARD  OF  AGRICULTURE, 

grant  of  manorial  waste,  sanction  of,  requisite  for,  21 
enfranchisement  of  copyholds,  &c.,  awards  of,  for,  26,  27,  392 
statutory  improvements,  sanction  of,  and  charging  orders  for,   57, 

247,  393 
partition  or  exchange,  award  or  order  for,  134,  392 
quit-rents,  &c.,  certificate  of  redemption  of,  237,  242,  893 
tithe  rent-charge,  certificate  of  redemption  of,  392 
inclosure,  award  or  order  for,  255,  392 

BOROUGH  ENGLISH, 
custom  of,  16,  402 

BOTES, 

meaning  of,  53 

BUILDING  SOCIETY, 

discharge  of  mortgage  to,  209»  321 

BURGAGE, 

tenure  in,  15 

CAPACIT7,  legal,  as  to  land,  general  rule  as  to,  444 

former  disabilities  and  statutory  alterations,  444,  445 

CAPITAL  MONET.    See  Investments  ;  Settled  Land  Acts. 

CERTIFICATE  OF  CHARGE.    See  Registbation  OF  Title. 

CESTUI  QUE  TRUST, 

meaning  of  term,  140 

rights  of ;  see  Equitable  Estate. 

for  life  of  leaseholds,  position  of,  as  to  covenants  of  lease,  148 

CESTUI  QUE  USEy 

meaning  of  term)  120 
extent  of  estate  of,  314,  316 

CESTUI  QUE  VIE, 

meaning  of  term,  32 
production  of,  order  for,  73 

CHARGE, 

equitable ;  sec  Equitable  Chabges  and  LienS. 
trust  created  by,  146.     See  also  PuRCHASEB. 
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CKARGE—oontinued. 

for  payment  of  debts,  what  words  create,  226 

effect  of,  226,  231 

purchaser  whether  bound  by,  226,  231 
equitable,  distinction  between,  and  express  trust,  162 
statutory,  246-248 
upon  registered  land ;  see  Rbgistbation  of  Title. 

CHARITY, 

what  is,  292 

trust  for,  where  not  within  rule  against  perpetuities,  287 
alienations  for,  not  ori^nally  restrained,  293 
restraints  imposed  by  Charitable  Uses  Act,  1735,  293 
Mortmain  and  Charitable  Uses  Act,  1888,  provisions  of,  293 
assurances  exempted  from  provisions  of,  294 
Mortmain  and  Charitable  Uses  Act,  1891,  provisions  of,  296 
what  is  land  under  the  Acts ;  alterations  by  Act  of  1891 :  296,  296 
land  devised  in  trust  for  sale  is  not,  296 

CHASE, 

franchise  of,  19 

CHATTEL, 

found  in  or  upon,  or  detached  from,  land,  right  to,  39,  66,  56 

CHATTEL  INTEREST.    See  Chattels  Real. 

CHATTELS  REAL, 

meaning  of  the  term,  and  to  what  interests  api^icable,  6,  7 

origin  of,  7 

estates  less  than  freehold  are,  34 

assignment  of,  to  alienor  and  another  jointly,  820 

strict  settlement  of,  361 

CHIEF  RENT.    See  Rent-service. 

CHILDREN, 

grandchild  not  an  object  of  power  to  appoint  to,  177 
younger,  power  to  appoint  to,  177 

meaning  of  the  term  in  settlement,  360 
limitation  to  one  and  his  children  or  issue,  by  deed,  831 

by  will,  386 
illegitimate ;  see  Bastabd. 
gifts  by  will  to,  exceptions  to  lapse  in  case  of,  387 

CLASS, 

remainder  limited  to,  111,  114 
executory  interest  limited  to,  124 
gift  to,  how  affected  by  rule  against  perpetuities,  285 
by  will,  386,  387 

CODICIL, 

definition  of,  364 

revocation  or  alteration  of  will  by,  389 

not  revoked  by  destruction  of  will,  390 

COMMON  FIELDS.    See  Common,  Rights  op. 

COMMON  OCCUPANCY.    See  PuB  autbe  vie.  Estate. 

2k 
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COMMON  RECOVERY,  ^ 

what  it  was,  45 
deed  to  declare  uses  of,  45 
abolition  of,  46 

COMMON,  RIGHTS  OF, 
definition  of,  249 
varieties  of,  249 

appendant,  appurtenant,  or  in  gross,  249 
where  appendant,  250 
commonable  beasts,  250 

appurtenant,  by  grant  or  prescription,  260;  and  aee  Pbbbcbiption. 
appurtenant  to  copyholds  by  special  custom,  250 
pur  eauae  de  vtcvnagcy  250 
of  shack,  250 

cannot  in  general  be  claimed  by  custom,  251 
of  pasture,  extent  of,  when  appurtenant,  261 
MiM  nombre,  or  without  stint,  only  by  express  grant,  251 
in  gross,  by  grant  or  prescription,  251 ;  and  tee  Pbbscbiption. 
reservation  of,  on  grant  of  land,  effect  of,  251 
use  and  enjoyment  of,  252 
alienation  of,  252 

apportionment  of,  on  alienation  of  part  of  land,  252 
are  *  land '  within  Settled  Land  Acts,  252 
general  words  in  conveyances,  what  pass  by;  statutory  provision  as 

to,  252»  253 
determination  or  extinguishment  oi^  modes  of,  253 
inclosure  of  land  subject  to,  254 

by  approvement  of  waste  of  manor,  254 

under  Inclosure  Acts,  254,  255  and  n.  (h) 

title  to  and  tenure  of  land  allotted  under,  255 
awards  under,  392 
in  gross,  liability  of,  for  debts,  on  death,  227 

COMMON,  TENANCY  IN.    See  Tenancy  in  Common. 

COMMUNITY, 

estates  in,  definition  of,  127 

different  classes  of,  127 

liability  of,  for  debts  of  co-tenants,  214,  227 

COMPANY, 

creation  of,  469 

contracts  of,  470 

acquisition  of  land  by,  471 

debentures  of,  trust  deed  for  securing,  193 

registration  of  mortgages  and  charges  of,  472 

CONDITION, 

subsequent,  or  of  re-entry  ;  see  Condition  Subsequent. 
precedent,  290 

effect  of  invalidity  of,  290  and  n.  [e) 
words  of,  may  create  trust,  146,  439 
unlawful,   and  instances  of,  42,  48,  290-292;  Bee  cdao  ALIKnation; 

Cbeditobs,  Rights  of  ;  Marriage. 
where  invalid  under  Settled  Land  Acts,  72 
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CONDITION  SUBSEQUBNT, 

or  condition  of  re-entry,  what  it  is,  84 

may  be  annexed  to  any  estate,  35 

annexed  to  devise  of  fee  simple,  constmed  as  a  trast,  146,  439 

.where  implied  at  common  law,  35 

distinguished  from  conditional  limitations,  35 

in  lease,  determination  of  estate  on  breach  of,  84 ;  amd  tee 

FORFEITUBB. 

nsnal  form  of,  85 

enforcement  of,  statutory  alteration  as  to,  85 

effect  of  waiver  or  licence  upon ;  alteration  by  statute,  85,  86 

mortgagor  cannot  exercise,  189 
not  assignable  at  common  law,  96 

in  leases  for  lives  or  years  made  assignable  by  statate,  97 
Conv.  Act,  1881,  as  to  assignment  of,  in  leases,  98 
effect  of  entry  for  breach  of,  upon  estate  in  remainder,  106 
unlawful;  see  Condition;  Alienation;  Cbbditobs,  Rights  .of; 

Marriage. 
effect  of  invalidity  of,  290 
where  void  for  remoteness,  284 

not  where  contained  in  lease,  288 

C^ONDITIONAL  FEE.    See  Fee  Simple  Conditional,  Estate  in. 

CONDITIONAL  LIMITATION, 
definition  of,  35 

nature  of,  at  common  law  ;  instances,  35 
disting^shed  from  condition  subsequent,  35 
at  common  law,  not  applicable  to  fee  simple,  36 
as  executory  interest,  may  apply  to  fee  simple,  37 
annexed  to  estate  for  years,  88 
unlawful ;  tee  Alienation  ;  Creditors,  Rights  of  ;  Marriage. 

CONDITIONS  OF  SALE, 

are  express  terms  of  the  contract ;  how  incorporated  with  memorandum 

thereof,  302 
reserved  price,  as  to  ;  statutory  provisions  hereon,  302 
deposit,  as  to  ;  to  whom  made  payable,  802 

stipulations  as  to  forfeiture  of,  effect  of,  302,  303 
where  purchaser  loses,  though  not  expressly  forfeitable,  303 
title,  as  to,  special,  303  ;  and  tee  Title. 

on  sale  in  lots  of  leaseholds  at  entire  rent,  &c.,  or  land 

subject  to  rent-charge,  303 
on  sale  of  reversion  on  part  of  leaseholds  at  entire  rent)  303 
onerous  covenants  in  leases,  as  to,  304 
easements,  quit-rents,  &c.,  as  to,  304 
non-registration  in  county  registry,  as  to,  304 
stamps,  absence  or  insufficiency  of,  as  to,  304  ;  and  tee  STAMP, 
misdescription  of  property,  &c.,  and  compensation  for,  as  to,  304 
rights  of  purchaser  under,  304 
where  vendor  cannot  enforce,  304 
conditions  excluding  compensation  for,  effect  of,  304 
requisitions  on  title,  time  for  delivery  of,  as  to,  305 

how  affected  by  delay  in  delivery  of  abstract,  or  imperfec- 
tion of  abstract,  305 
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CONDITIONS  OF  SALE>^on^nu«d. 

deliyery  of  requisitions,  as  to,  when  abstract  is  '  perfect '  for  purpose 
of,  305 

does  not  apply  to  requisition  going  to  root  of  title,  where,  305 
rescission  by  yendor  on  purchaser's  defanlt,  as  to,  305 

where  not  enforceable,  305 

must  be  exercised  in  good  faith,  305 
date  for  completion,  as  to,  305 

not  of  essence  of  contract ;  exceptions,  305,  306 
interest  on  purchase-money,  as  to,  306 

purchaser  liable  for,  where,  notwithstanding  vendor's  delay, 
&c.,  306 
rents  and  profits,  and  outgoings,  as  to,  306 
title-deeds,  custody  of,  &c.,  on  sale  in  lots,  as  to>  306 
conveyance,  preparation  and  costs  of,  as  to,  306 

CONFIRMATION, 

deed  of,  what  it  is,  313 

CONSENT, 

of  parties  to  alienation  presumed,  267 

absence  of,  may  be  shown,  how,  and  effect  of,  267 

CONSOLIDATION  OF  MORTGAGES.    See  Mobtqagk. 

CONSTRUCTION.    See  CoNVBTANCBS ;  Wills, 

CONSTRUCTIVE  TRUST.    See  Equitable  Estate  ;  Trust. 

CONTINGENCY  WITH  DOUBLE  ASPECT, 
meaning  of,  110 

CONTINGENT  INTEREST, 

what  it  is,  as  distinguished  from  vested  interest,  93 

CONTINGENT  REMAINDER, 

definition  and  instances  of,  109 

when  it  becomes  vested,  109 

distinguished  from  vested  remainder,  110 

vested  remainder  may  follow,  110 

in  case  of  contingency  with  double  aspect,  110 

in  fee,  who  has  inheritance  prior  to  vesting  of,  110 

rule  of  common  law  as  to  when  it  must  vest,  111 

application  of,  to  remainder  limited  to  a  class.  111 

to  remainders  under  settlements,  111 
how  far  applicable  to  copyholds.  111 
not  applicable  to  equitable  interests,  142,  151 
limitation  to  trustees  to  preserve  contingent  remainders,  112 
statutory  alterations,  and  effect  of,  112,  113 

when  Contingent  Remainders  Act,  1877,  does  not  apply  to,  113,  114 
limited  to  a  class  of  persons,  114 

right  to  rents  and  profits  before  vesting  of,  114  and  n  {t) 
creation  of,  114 

particular  estate  of  freehold,  where  necessary,  114,  122 
restriction  on  limitation  of,  to  child  of  unborn  person,  115 
distinguished  from  rule  against  perpetuities,  115 
effect  of,  on  subsequent  limitations,  116 
cy  pr^  doctrine  hereon,  116 
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CONTINGENT  REMAINDER— conttnued 

application  of  rale  against  perpetaities  to,  264 

rights  of  owner  of,  as  to  use  and  enjoyment,  116 ;  tee  Wastb. 

as  to  title-deeds ;  §ee  Title-baipimb. 
alienation  of,  rales  as  to,  117,  366 
in  tail,  if  barred,  contingencj  continnes,  118 
determination  or  expiration  of,  modes  of,  118 

CONTRACT, 

liability  nnder,  not  within  rnle  against  perpetuities,  288 
for  transfer  of  land  for  value,  trust  arising  from,  163, 1G5 
for  transfer  of  land,  provisions  of  Statute  of  Frauds  as  to^  and 
exceptions,  300,  302 ;  and  Bee  Salb  of  Land. 

CONVERSION.     See  also  Election. 

of  realty  into  personalty  or  vice  vertA,  trust  for  and  its  effect,  li2 
cases  in  which  it  occurs,  7, 142-144 
express  direction  for,  what  sufficient,  143 
income  prior  to,  right  to,  149 
election  against,  where  allowed,  or  not,  14d»  144 
by  married  woman,  448 

by  tenant  in  tail,  under  trust  for  purchase  of  realty,  150 
failure  of,  resulting  trust  in  case  of,  162, 163 
land  or  money  subject  to,  whether  escheat  of,  442 
of  wasting  or  reversionary  property,  148 
under  option  of  purchase,  164 ;  and  see  Option  of  Puechasb. 
infants'  property  not  subject  to,  in  generaJ,  462 
nor  insane  person's  property,  in  general,  465 

CONVEYANCES, 

definition  of,  300 

in  Conv.  Act,  1881,  279  n.  (m) 
classification  of,  307 
nnder  Settled  Land  Acts,  66 

of  legal  estates  in  land  of  freehold  tenure,  division  o^  807 

at  common  law,  908-813 
under  Statute  of   Uses,  313-319;  a/nd   see 

Uses,  Statute  of. 
modern  statutory,  819-321 
nnder  Lands  Clauses  Consolidation  Act,  321, 

822,  474 
of  registered  land;  su  Reqistbation  of 
Title. 
by  deed  generally ;  see  Deed. 
of  legal  estates,  &c.,  in  copyholds  ;  see  COPTHOLD. 
of  equitable  estates  and  interests ;  see  Equitable  Estate. 
construction  of,  general  rules  as  to,  326 
effect  of  latent  ambiguity,  or  ambiguous  words  in,  327 
words  of  limitation  in,  827;  see  WORDS  OF  Lihitatiok. 
operative  words  In,  meaning  and  effect  of  various,  333 
words  of  description  in,  meanings  of  various,  384 
usual  provisions  of,  342-363 ;  see  Sale  OF  Land  ;  Mobtgagb  ;  Lease  ; 
Settlement. 

COPARCENARY, 

tenancy  in,  definition  of,  134 

characteristics  of,  134 
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COFABCENARY— continued. 

tenancy  in,  bow  it  arises,  by  general  law,  135 

by  special  cnstom,  135 
rights  of  tenant  in,  as  to  nse  and  enjoyment  of,  135 

as  to  custody,  &o.,  of  title-deeds ;  see  Title-deeds. 
as  to  alienation,  136 
liability  for  debts  of  a  coparcener,  214,  227 
determination  or  severance  of,  modes  of,  136 ;  and  see  Partition. 

COPYHOLD, 

origin  and  nature  of  tenure  of,  20,  21 

grants  of  manorial  wastes  as,  restriction  on,  21 

rights  of  lord  in  land,  21;  and  see  ESCHEAT;  Forfbitube;  Minerals; 

Timber. 
re-grant  or  alienation  by  lord,  of  land  escheated,  &;c.,  22 
nature  of  tenant's  interest,  22 
corporation  cannot  be  tenant  of,  472 
estates  in,  23 
incidents  of  tennre  of,  24 
statnte  de  donis  not  applicable  to,  30 
conditional  fee  in,  24,  29 
estates  tail  in,  barring  of,  46,  47, 105 

where  estate  is  equitable,  149,  326 
liability  of  tenant  of,  for  waste,  40,  51 
things  severed  from  land,  ownership  of,  103 
contingent  remainder  in,  how  far  liable  to  failure,  112 
not  within  Statute  of  Uses,  121 
executory  interests  in,  121 
partition  of,  133 

devolution  of  trust  or  mortgage  estate  in,  152,  194,  397 
vesting  orders,  &c.,  of  trust  or  mortgage  estates  in,  166 
sale  of,  by  executors,  &c. ,  under  power  or  devise  in  trust,  168,  322 
power  of  appointment  over,  171 
mortgages  of,  usual  forms  of,  192 

effect  of  enfranchisement  upon,  192 
discharge  of  mortgages  of,  209 
liability  of,  for  debts,  214,  225  n.  (c),  226 
not  liable  to  execution  for  Grown  debt,  218 
rents,  due  by  custom,  233 
common  appurtenant  to,  by  custom,  250 
title  to  enfranchised  ;  statutory  alteration,  274 
land  allotted  in  respect  of,  under  Inclosure  Acts,  265 
in  Middlesex,  not  within  Registry  Acts,  271 

conveyances  of  legal  estates,  &c.,  in ;  surrender,  admittance,  25, 322, 323 
modes  of  conveyance  of  freeholds  not  applicable  to ;  exceptions,  321, 

322 
surrenderee's  rights  before  admittance,  323 

conveyances  of  estates  in  expectancy,  and  joint  estates,  in,  322,  82:^ 
by  surrender  to  use  of  wife  or  surrenderor,  323 
of,  by  married  women,  826,  447 
entry  upon  court  rolls,  and  copy  of,  324 
covenant  to  surrender,  192,  322,  346  ;  and  see  Sale  of  Land. 

benefit  of  is  transferable,  324 
rights  of  transferee  of,  324 
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COPYHOLD— continued.  :       '  . 

grrants  of,  by  lord,  how  made,  324 
trusts  of,  how  created,  141,  325- 
equitable  interests,  how  conveyed,  326 
words  of  limitation  of,  332 

provisions  of  Conv«  Act,  1881|  as  to,  do  not  apply,  332 
strict  settlement  of,  861 
win  of,  surrender  formerly  neoessary  for ;  statutory  alteration,  865 

under  Wills  Act,  365,  369 
descent  of ;  title  of  heir  before  admittance,  402 
does  not  devolve  under  Land  Transfer  Act,  1897,  on  death,  except 

equitable  interest  in,  369,  394 
not  registrable  under  Land  Transfer  Acts,  478 
curtesy  in,  and  effect  of  enfranchisement  upon*  406 
freebench  in,  and  effect  of  enfranchisement  upon,  415,  416 
powers  of  trustee  in  bankruptcy  of  tenant,  as  to,  435 
admittances,  acts,  &a,  of  married  women*  450 

infants,  461 

lunatics,  465,  466 
forfeiture  of ;  see  Fobfeitueb. 
escheat  of ;  Mee  Escheat* 
enfranchisement  of ;  «ee  Enfra270HI8EHSKT« 

CORPORATION ;  and  see  LANDS  GLAUSES  CONSOLIDATION  AOT. 

aggregate,  definition  and  instances  of,  469 
sole,  definition  and  instances  of,  469 
creation  of,  modes  of,  469 
contracts  of,  how  made,  469 
acquisition  of  land  by ;  Mortmain,  470 
restrictions  on,  by  Mortmain  Acts,  470 
statutory  exemptions  from  restrictions,  471 

of  companies,  471 
form  of  limitation  in  conveyance  of  fee  to,  328,  471 
could  not  formerly  bold  in  joint  tenancy ;  statutory  alteration,  471 
cannot  be  grantee  to  a  use,  471 
may  be  trustee,  471 
cannot  be  copyhold  tenant,  472 
alienation  of  lands  by,  and  restrictions  on,  472 
deed  of,  delivery  not  necessary,  335 
land  of,  does  not  escheat  on  dissolution,  441 
under  Companies  Acts,  registration  of  mortgages  and  charges  of,  472 

COUNTERPART.    See  Deed. 

COURT  ROLLS  OF  MANOR, 

what  are,  22 

right  of  tenant  to  inspect,  &c.,  23 

entry  of  surrender  and  admittance  on,  and  copies  of,  324 

COURT, 

baron,  17, 19 

leet,  18 

customary,  18,  23,  24 

of  equitable  jnrisdiotiolk,  144 

sale  under  order  of ;  9ee  Sale  of  Land 
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COVENANT  TO  STAND  SEISED, 
conyeyance  bj,  318 
deed  sometimes  constmed  as,  827 

COVENANTS, 

restriotiye,  where  binding  in  equity  on  estates  of  inheritance,  40 
where  benefit  of,  passes  with  inheritance,  41 
mutual,  in  building  scheme,  benefit  and  burden  of,  41 
as  affecting  estate  for  life,  66 

estate  for  years,  82,  83 
reversion,  97 
distinguished  from  easements,  258 
annexation  of,  to  registered  land,  482 
not  within  rule  against  perpetuities,  288 
in  leases,  ordinary,  79,  80 ;  and  tee  Lbasie. 
liability  of  lessee  under,  80 

statutory  protection  of  personal  representatire  against,  80 
indemnity  against  on  assignment  of  lease,  80,  81 
liability  of  assignee  under ;  real  covenants,  80,  81 
personal  representative's  liability  under,  as  assignee,  81 
mortgagee  by  assignment  liable  as  assignee,  under,  191 
trustee  in  bankruptcy  may  be  liable  under,  as  assignee,  437 
what  run  with  land,  or  not,  at  law,  81,  82 

in  equity,  82 
in  restraint  of  alienation,  83,  350 
purchaser  of  lease  has  notice  of,  when,  166 
onerous,  should  be  brought  to  purchaser's  knowledge,  303, 

304 
lessor's  liability  under  his,  to  assignee  of  leasee  81 
by  lessor  for  quiet  enjoyment,  express  or  implied,  278 
pass  with  reversion ;  statutory  provisions  hereon;  97,  98 
position  of  trustee  and  cestui  que  trust  as  to,  148 
in  mortgages,  usual,  191, 192;  and  see  Mobtgagb, 
'    for  title,  in  conveyances,  definition  and  use  of,  276 
run  with  the  land,  276 
obligation  of  alienor  to  give,  277 
the  usual,  on  sale  by  ovmer,  277 

how  usually  qualified ;  distinction  as  to  mortgagors,  277 
in  conveyances  by  trustees,  &c„  278 
on  voluntary  conveyance,  278 
on  conveyance  of  copyholds,  how  given,  324 
place  of  in  deeds,  where  express,  341 
formerly  implied ;  statutory  alteration,  279 
implied  under  Conv.  Act,  1881,  what  are,  and  from  what 

words,  279 
run  with  estate  of  covenantee,  280 
in  conveyances  by  promoters  under  Lands 
Clauses  Act,  475 
in  dispositions  of  registered  land,  489 
on  sale  of  registered  land,  where  given,  491 
for  indemnity  by  purchaser  against  incumbrances,  &c.,  affecting  land 

343 
on  assignment  of  leaseholds,  80,  345 
by  transferee  of  equity  of  redemption,  343 
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COVENANTS— oon^imieef. 

for  indemnity,  implied  on  sale  of  registered  land,  491 

against  death  duties  unpaid,  343 
for  payment  of  rent-oharge ;  does  not  ran  \vith  land,  240,  345 
devolution  of  bnrden  and  benefit  of,  under  Conv.  Act,  1881 ;    when 

assigns  should  be  named  in,  342  n,  (to) 
for  production,  &c^  of  title-deeds,  and  statutory  acknowledgment,  ko,t 
in  lieu  of,  280 

CREDITOKS,  RIGHTS  OF;  and  fee  Judgment  Debt;  Cbown  Debts; 
Debts  of  Deceased  Pebsons;  Bankbuptgy. 
classification  of,  183 
condition  of  forfeiture  on  estate  becoming  subject  to,  is  void,  292 

unless  in  lease  for  life  or  years*  292 
limitation  till  estate  becomes  subject  to,  valid  in  gift  for  life  or  years, 
292 
fee  simple  cannot  be  so  limited,  292 
how  far  owner  can  himself  so  limit,  292 
alienationB  in  fraud  of,  under  st.  13  Blis.  c.  5,  296 
where  voluntary,  297 
where  for  valuable  consideration,  297 
▼old  aff  against  under  bankruptcy  law,  433-435 

CROSS-REMAINDEKS, 

what  are,  and  limitations  of,  137 
where  implied  in  will,  ^83 

CROWN, 

is  lord  paramount,  11 

grant  of  fee  simple  by,  38 

statutes  of  limitations,  where  applicable  to,  423 

prescription,  where  applicable  to,  429  n.  {%) 

forfeitures  to,  440 ;  and  see  Fobfeitubb. 

escheat  to ;  inquisition  on,  441 ;  and  see  Escheat. 

waiver  of  escheat  to,  441 

right  of,  to  personalty,  as  ultimus  kereSf  443 

appointment  of  administrator  of  felon's  property  by,  467 

creation  of  corporations  by,  469 

grant  of  right  of  common  as  local  right,  by,  251 

restrictions  on  alienation  of  lands  of,  472 

CROWN  DEBTS— tee  also  ESTATE  DuTT,  SUCCESSION  Duty, 
how  enforceable ;  writ  of  extent,  217 
interests  liable  to  be  extended,  218 

statutory  protection  to  purchasers  and  mortgagees  against,  218 
discharge  of  land  from,  218 

CURTESY,  ESTATE  BY  THE.    See  Husband. 

CUSTOM, 

right  of  common  cannot  be  claimed  by,  251 
to  entail ;  tee  Tail,  Estate. 

CUSTOMARY 

court ;  see  CouBT. 

estate,  meaning  of,  21 

freehold,  nature  of  tenure  of,  27,  28 
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CJJSTOUABY—cotiHnued. 

freehold,  convejsnce  of,  modes  of,  324 

does  not  devolve  under  Land  Transfer  Act,  1897,  on  death 

except  equitable  estate  in,  369,  394 
title  to  not  registrable  onder  lAnd  Transfer  Acts,  478 
tenure,  meaning  of,  21 

CUSTOMS  OF  MANORS, 

origin  and  nature  of,  21 

are  general  or  special,  23 
€T  PJtiS 

doctrine  applicable  to  contingent  remainders,  116 

appointments,  178 

prevents  application  of  rule  against  perpetuities,  where,  287 

DEAD  RENT.    See  Rbnt-Sebvicb. 
DEATH  WITHOUT  ISSUE.    See  ISflCJK. 
DEBENTURES.    &e  Company. 

DEBTS  OF  DECEASED  PERSONS ;  and  $e«  Mabshallino  or  Assets. 
under  law  prior  to  Land  Transfer  Act,  1897. 

estates  iq  fee  simple,  liability  for  secured,  225. 

unsecured,  at  common  law ;  under  St.  of 

Fraudulent  Devises,  and  in  equity,  225 
charge  of    debts    upon ;    purchaser    not 

bound  by,  226 
sale  of , for  payment  of  debts, inquiry  by  pur- 
chaser as  to  debts,  when  necessary,  226 
liability  for  unsecured,  by  statute,  226 
estates  in  expectancy, in  community,  and  equitable,liabiUtyof,227 
liability  of  estates  tail  for,  227 
estates  for  life  not  liable  for ;   distinction  as  to  estates  pur 

autre  vie,  227 
liability  of  other  real  property;  incorporeal  interests;   realty 

appointed  under  power,  227,  228 
liability  of  estates  for  years  and  other  personalty,  228 

of  personalty  appointed  under  general  power,  228 
l^gal  assets,  228 

personal  representative's  powers  of  sale,  &c.,  228 
his  liabilities ;  protection  by  notice,  229 
creditor's  right  to  follow  assets,  229 
under  Land  Transfer  Act,  1897, 

realty  vests  in  personal  representative  under,  230 
administration  of  realty  under,  230 
personal  representative's  powers  under,  230 
his  protection  from  liability  under,  by  notice,  230 
or  by  assent  or  conveyance  subject  to  charge,  230 
liability  of  devisee  or  heir  under, -231 
purchaser  from  devisee  or  heir  not  liable  under,  231 
rights  of  secured  creditors ;  statutory  alteration,  231 

DE  DONIS  CONDITION ALIB US,  THE  STATUTE, 
provisions  of,  30 
not  applicable  to  cppyholds,  30 
strict  entails  under,  44 
virtual  repeal  of,  in  TdUarum*a  Cate^  45 
prevents  merger  of  estate  tail,  107 
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DEED ;  and  tee  Conveyancss. 
definition  of,  335 

execution  of ;  signing,  sealing,  and  delivery,  335,  342 
takes  effect  from  time  of  delivery,  335 
delivery,  time  of,  as  between  deeds  of  same  date,  336 
delivery  as  escrow,  336 
reading  of,  336 

attestation  of ;  Conv.  Act,  1881,  hereon,  386 
execution  of,  by  attorney,  336  ;  $te  Power  of  Attobnby. 
alteration,  &c.,  in,  effect  of,  337 

when  presumed  to  have  been  made,  337 
stamps  on ;  aee  Stamp. 

registration,  &c.,  of,  338 ;  and  ue  Ekbolment  ;  Bbgistration. 
indenture,  when  called,  and  why,  838 

necessary  parties  to,  statutory  alteration  as  to,  388,  339 
indenting  where  formerly  necessary ;  statutory  alteration,  338 
original  and  counterpart,  338 
poll,  what  is,  and  why  so  called,  339 
estoppel  by ;  where  deed  takes  effect  by,  339 
ordinary  parts  of,  339^-342,  and  notes 

supplemental,  Ac,  to  other  deed,  under  Conv.  Act,  1881 :  340 
what  interests  in  copyholds  alienable  by,  321,  322 
covenants  for  title  by,  on  conveyance  of  copyholds,324 
not  necessary  for  creation  or  conveyance  of  equitable  estate :  ezcep-f 
tioDS,  825,  326 

DEED  OF  ARRANGEMENT, 
registration  of,  271 

DEED  POLL.    See  Deed. 
DEFEASANCE, 

deed  of,  what  is,  313 
DELIVERY.    See  Deed. 

DEMESNE, 

land  of  lord  of  manor,  17 

effect  of  alienation  of,  20 
copyhold  land  is,  21 

DEMISE, 

covenant  implied  by  use  of  the  word,  278 

DEPOSIT.    See  CONDITIONS  of  Sale. 

DESCENT.    See  Intebtact,  Succession  on. 

DISABILITY.    See  CAPACITY. 

DISCLAIMER, 

of  estate  or  interest,  how  made,  and  effect  of,  267 

of  trust,  153 

of  power,  Conv.  Act,  1882,  as  to,  182 

none  by  heir-at-law,  396 

by  trustee  in  bankruptcy,  436 

DISENTAILING  DEED,  • 
meaning  of,  46 

of  money  applicable  in  purchase  of  land  in  tail,  150 
on  re-settlement  of  land,  terms  of,  362 
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DISTRESS, 

remedy  by,  for  recovery  of  rent  service,  234,  285 ;   and  see  Rent 

SSBVIOE. 

extensions  of,  to  rent-charge,  &c.,  by  statute,  238,  239 
for  recovery  of  tithe  rent-charge,  245 
statutes  of  limitations  as  to  recovery  of  rents  by,  425 
by  mortgagor,  189 
further  limitation  by  Agricultural  Holdings  Act,  1883  :  426 

DOUBLE  POSSIBILITIES, 
rule  against,  116 

DOWER.    See  Married  Woman. 

DURESS, 

may  invalidate  alienation,  267 

ease2o:nts, 

definition  of,  257 

distinguished  from  rights  of  common,  257 
instances  of,  257 

burden  of,  must  be  reasonable ;  instances,  268 
distingui^ed  from  easements  in  gross  or  rights  under  licences,  258 
and  from  rights  under  restrictive  covenants,  258 
and  from  incidents  of  ownership,  259 
and  from  public  rights,  259 
dominant  and  servient  tenement  denote  subjects  of,  259 
are  affirmative  or  negative,  continuous  or  discontinuous,  apparent  or 

non-apparent,  259,  260 
creation  of,  by  express  grant,  260 

by  reservation  taking  effect  as  a  grant,  260 

by  limitation  of  use  under  Gov.  Act,  1881 :  317 

by  implied  grant  on  severance  of  a  tenement,  260,  261 

by  implied  grant  or  reservation  in  case  of  easement  of 

necessity,  261,  262  • 

by  prescription,  262 ;  and  tee  PRESCRIPTION, 
use  and  enjoyment  of,  extent  of,  262 

repairs  necessary  for,  by  whom  to  be  done,  262 
alienation  of ;  pass  with  dominant  tenement ;  how  far  on  alienation  of 

part  thereof,  &;c.,  263 
cannot  be  alienated  separately,  263 
general  words  in  conveyances  pass  rights  in  nature  of;   statatoiy 

provision  as  to,  263 
determination  of,  modes  of,  263,  264 

where  not  implied  from  non-user,  264 

ELECTION. 

against  conversion  of  property  subject  to  trust  for,  143 
to  take  under  or  against  wHl,  meaning  and  ground  of  rule,  378 
applies  to  appointments  under  special  powers,  379 

but  only  where  property  of  testator  given  to  object  of 
the  power,  379 
by  married  women ;  see  Married  Woican. 
infant;  see  Infant. 

ELEGIT^aee  Judgment  Debt. 
estate  by,  214,  392 
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EMBLEMENTS, 

meaniog  of  the  tenn»  4 
in  some  cases  do  not  pass  with  land,  4 
right  to,  on  death  of  tenant  in  fee  simple,  42 
on  determination  of  estate  for  life,  57 

for  years,  76 

at  will,  90 
tenant  at  sufferance  not  entitled  to,  92 

BNCROACHItfENT 

on  wastes  of  manor,  254 

ENFBANCHISEMENT, 

of  copyholds,  what  it  is  and  effect  of,  25,  27 
at  common  law,  modes  of,  and  where  applicable,  23 

where  tenant  has  not  fee  simple,  26 
under  Copyhold  Act,  1894,  compnlsory  or  voluntary,  26,  27 
compulsory  not  applicable,  in  what  cases,  26 

effected  by  award,  26,  392 

compensation  for,  26,  247 

charge  for  compensation,  &c^  247 
voluntary,  under  Act,  effected  by  deed,  27 
compensation  money,  kc,  under  Act,  how  applied,  27 
notice  to  be  given  of  right  of,  under  the  Act,  where,  27 
rights  not  affected  by,  under  the  Act,  27 
effect  of,  upon  estates  tail,  49 
loss  of  rights  of  common  by,  253 
effect  of,  as  to  descent  on  intestacy,  402 
right  to  curtesy,  i06 
freebench,  416 
under  Settled  Land  Acts,  65 

ENLARGEMENT, 

of  long  term  into  fee  simple  under  Conv.  Act,  1881 :  89,  321 
of  base  fee  into  fee  simple  absolute,  47,  50, 105 

ENROLMENT, 

of  deed  barring  entail,  46, 105, 149 

of  consent  by  protector  to  barring  of  entail,  105 
Statute  of,  its  provisions ;  what  bargains  and  sales  within,  318 
where  essential  to  validity  of  deed,  338  and  tl  {k) 

ENTIRETIES,  TENANCY  BY, 

definition,  and  characteristics  of,  138 

in  case  of  limitation  to  husband  and  wife  and  third  person,  139 

effect  of  divorce  on,  139 

not  created  where  grantees  subsequently  intermarry,  139 

how  affected  by  Married  Women's  Property  Act,  1882 :  139 

ENTRY, 

necessity  for,  in  creation  of  estate  for  years,  73,  809 

except  where  estate  created  by  way  of  use,  74,  309 
for  breach  of  condition,  law  as  to,  34,  85 ;  and  see  Condition  Subse- 
quent; FOBPEITUBE. 
right  of,  how  far  alienable,  96,  117  and  n.  (m),  365 

formerly  preserved  by  claim ;  statutory  alterations,  417 
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EQUITABLE  CHARGES  AND  LIENS, 
definition  of  equitable  charge,  210 

of  equitable  lien,  210 
equitable  lien  distinguiBhed  from  legal,  211 
effect  of  charge  or  lien ;  how  enforced,  211 
instances  of  charges,  211 
examples  of  liens,  211 

lien  of  tenant  for  life  pajing  mortgage  or  charge,  210,  213 
lien  for  interest  on  mortgage,  payable  by  tenant  for  life,  211 
vendor's  lien  for  unpaid  purchase-money,  rules  as  to,  212 

application  of  Real  Estates  Charges  Acts  to,  212 
purchaser's  lien  for  purchase-money  or  deposit,  213 
assignment  of  equitable  charges  and  liens,  213 
provisions  of  statutes  of  limitations  applicable  to,  424 

EQUITABLE  ESTATE, 
definition  of,  140 

its  nature,  as  opposed  to  legal  estate,  119,  140 
merger  of,  in  legal  estate,  151 
origin  of ;  declarations  of  uses,  140 
effect  of  Statute  of  Uses  upon,  140 
revival  of,  limitation  of  use  upon  a  use,  140,  141 
active  uses,  141 

uses  or  trusts  of  copyholds  and  estates  for  years,  141 
may  arise  by  operation  of  law,  141 
in  general  analogous  to  legal  estate ;  exceptions,  142 
under  trust  for  conversion ;  tee  Conyebsion. 
created  by  declaration  of  trust,  145 ;  and  see  Tbust. 
words  of  limitation  of,  333 
rights  of  cestui  que  trust  as  to  use  and  enjoyment,  147 

as  to  possession,  &c.,  of  land  as  against  trustee,  147 

as  to  rents  and  profits,  where  not  in  possession,  147 

as  to  income  under  trust  for  conversion,  149 

as  to  staying  execution  of  trust,  149 

as  to  title-deeds ;  see  Title-deeds. 

as  to  alienation,  149 

under  a  lease  granted  by  him,  150 

as  to  control  over  legal  estate,  150 

as  to  powers  under  Settled  Land  Acts,  72,  150 
for  life  in  leaseholds,  148 

obligation  of  covenants  of  lease,  in  such  case,  148 
duties  of  trustees  of ;  see  TBU8TSE. 
charge  on  corpus  of,  for  outgoings,  repairs,  &c.,  148 
conveyances  of ;  declaration  of  trust ;  Statute  of  Frauds  as  to,  325 

forms  of,  325 

of  equitable  estates  previously  created;  Statute  of  Frands 
to,  326 
determination  or  failure  of,  modes  of,  151 
created  by  operation  of  law,  160 

arising  through  resulting  trusts ;  instances  of,  161,  162 

arising  through  constructive  trusts;  instances  of,  163-166 
how  far  liable  for  debts,  214 
escheat  of ;  see  Escheat. 

EQUITABLE  EXECUTION.     S4e  Judqment  Debt. 

EQUITABLE  WASTE.    See  Waste. 
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EQUITY  OF  REDEMPTION.    See  Mobtoagb. 

EQUITY  TO  A  SETTLEMENT.    See  Mabhied  Woman. 

ESCHEAT. 

definition  of,  15 

to  Crown ;  inquisition  ;  waiver,  441 

not  affected  by  Land  Transfer  Act,  1897,  441 

although  title  be  registered,  481 
to  mesne  lord,  441 
of  copyholds,  22,  24,  441 
of  enfranchised  copyholds,  27,  441 
none,  on  dissolution  of  corporation,  441  ^ 

of  equitable    estates,  incorporeal   interests,  &c. ;    statutory  altera- 
tions, 442 
proceeds  of  conversion  of  realty  under  trust,  liable  to,  442 
money  to  be  laid  out  in  land,  not  liable  to,  442 
for  felony,  abolition  of,  by  statute,  443 
of  trust  and  mortgage  estates  formerly ;  statutory  alterations,  442 

ESCROW.    See  Dbeo. 
ESTATE~aru2  tee  ESTATES, 
definition  of,  1,  29 

ESTATE  CLAUSE, 

in  deeds,  and  statutory  alteration  as  to,  341 

ESTATE  DUTY, 

nature  of ;  when  payable,  218,  219 

property  subject  to ;  exemptions,  219 

rates  of,  220 

persons  liable  for,  220 

a  charge  on  realty,  hoW  far,  221 

how  money  may  be  raised  for,  221 

settlement  estate  duty,  where  payable,  221 

how  borne,  222 
charge  for,  when  paid  by  limited  owner,  247 
certificate  of  charge  for,  393 
in  respect  of  registered  land,  483,  498,  499 

ESTATES, 

quantities  of,  29 

the  several,  with  reference  to  quantity,  12,  29 

of  freehold  and  less  than  freehold,  33 

of  inheritance,  33 

descendible  freehold,  396 

conditionally  determinable,  34 

division  of,  with  reference  to  modes  of  holdings  37 

ESTOPPEL.    See  Deed. 

ESTOVERS, 

meaning  of,  53 
common  of,  249 

EXCEPTION 

in  deed,  meaning  and  place  of,  341 

EXCHANGE, 

under  Settled  Land  Acts,  65 
conveyance  by,  at  common  law,  313 
under  Inclosure  Acts,  392 
title  under,  on  sale,  &c.,  274 
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EXECUTED  TRUST.    See  Tbust. 

EXECUTION— «««  Deed,  Poweb  of  Attobnby, 

of  deed,  &c.,  bj  nominee  of  Court,  under  Jud.  Act,  1884  :  892 

EXECUTOR.    See  alto  Pebsonal  R^pbesbntativb  ;  Adhu^istsJlTOB. 
definition  of,  370 

sale  of  land  by  under  oommon  law  power,  or  Law  of  Property  Amend- 
ment Act,  1859,  168,  169 
effect  of  Land  Transfer  Act,  1897,  on  these  powers,  169, 170 
co-ezecntors  may  act  jointly  or  severally ;  exception  by  Land  Transfer 
Act,  1897,  for  transfer  of  realty,  370 
powers  given  to  expressly,  Burvivorship  of ;  statutory  provision 
hereon,  174, 175 
survivorship,  devolution,  and  renunciation  of  office  of,  370 
special,  nature  of  office  of ;  effect  of  Land  Transfer  Act  upon,  370 
one  probate  sufficient  where  several  for  different  parts  of  estate,  372 
proof  of  will  by,  in  common  form,  371 

in  solemn  form ;  where  demandable,  371 
probate  copy  of  will,  delivery  to  ;  effect  of,  371,  372 
probate  of  will  as  to  realty  only,  may  be  granted  to,  under  Land 

Transfer  Act,  1897,  372 
effect  of  probate  granted  to  one  of  several,  372 
acts  before  proving,  what  he  may  do,  372 

former  right  of,  to  undisposed-of  residue  of  personalty,  and  statutory 
alteration,  876 
his  right  thereto  as  against  the  Crown,  443 

EXECUTORT  DEVISE.    See  Exbcxttobt  Intebbsts. 

EXECUTORY  INTERESTS. 

conditional  limitations  having  effect  as,  37 

definition  of,  118 

distinguished  from  remainders,  118 

origin  of,  119 ;  see  also  USES. 

effect  of  Statute  of  Uses  upon  limitations  of,  120 

creation  of,  by  will,  after  Statute  of  Uses,  121 

in  land  of  copyhold  tenure,  121 

for  terms  of  years,  or  reversionary  leases,  121 

in  existing  term  of  years,  valid  in  equity  only,  122 

except  in  cases  of  limitation  by  will,  122 
created  inter  xivos  by  way  of  use,  123 
springing  and  shifting  uses,  123 

doctrine  of  seirUiUa  juris  applicable  to;  alteration  by  statute,  123,  124 
created  by  will  are  executory  devises ;  how  these  differ  from  spring- 
ing and  shifting  uses,  124 
devolution  of,  under  Land  Transfer  Act, 
1897,  124 
application  of  rule  against  perpetuities  to,  283,  284 
powers  of  appointment  and  revocation  created  by  limitation  of,  125  ; 

a/nd  see  PoWEBS. 
righis  of  owner  of,  as  to  use  and  enjoyment,  125.    See  also  Wastsl 

as  to  title-deeds.    See  Tttle-dbeds. 
alienation  of,  126,  365 
failure  or  determination  of,  126 

Conveyancing  Act,  1882,  as  to,  126 

EXECUTORY  TRUST— and  see  Tbust. 

rule  in  SheUeu^s  Com  annlies  to,  how  far,  333 
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EXPECTANCY, 

estate  in,  definition  of,  93 

classification  of  estates  in,  93 

grant  of,  without  particular  estate,  void  at  common  law,  101 

liability  of,  for  debts,  214,  227 

of  succession  as  heir,  &c.,  how  far  alienable,  93 

EXPRESS  TRUST.    See  Trust. 

EXTRAORDINARY  MODES  OP  ALIENATION.    See  Alienation. 

FAIR.      iS'tfcMABKET. 

FALDAGE, 

common  of,  249 

FARM, 

as  word  of  description  in  conveyance,  334 

FEALTY, 

meaning  of,  and  where  due,  14,  24 

FEE, 

meaning  of,  29,  33 

FEE  FARM  RENT.     See  RentSbrvice. 

FEE  SIMPLE.  ESTATE  IN, 

definition  of,  29 

conditional,  29 ;  tee  Conditional  Fee. 

determinable  or  qualified,  none  since  st.  Quia  emptores,  36,  37 

creation  or  acquisition  of,  38 

words  of  limitation  of,  and  Conv.  Act,  1881,  as  to,  327,  328 

limitation  of,  by  will,  before  and  since  Wills  Act,  384,  385 

rights  of  tenant  of,  as  to  use  and  enjoyment  generally,  39 

of  taking  wild  animals  and  fishing,  39 

as  to  things  found  on,  or  detached  from  the  land,  39 
restrictive  covenants  affecting,  40 ;  and  see  Covenants. 
tenant  of,  where  liable  for  waste,  40 
rights  of  tenant  of,  as  to  fixtures,  41 

as  to  emblements,  42 

as  to  title-deeds,  42 
alienation  of,  42 

conditions,  &c. ,  in  restraint  of,  how  far  valid,  42 
under  Settled  Land  Acts,  where  executory  limitation    over, 
40,  62 
liability  of,  for  debts  of  owner ;  tee  Debts  of  Deceased  Persons  ; 

Judgments  ;  Crown  Debts  ;  Bankruptcy. 
expiration  of,  43 

FEE  SIMPLE  CONDITIONAL,  ESTATE  IN, 
nature  of,  at  common  law,  29 
effect  of  St.  dc  donu  upon,  30 
in  land  of  copyhold  tenure,  24,  30 
creation  of,  43 

tenant's  rights  of  use  and  enjoyment,  43 
alienation  of,  43 
expiration  or  determination  of,  44 

2L 
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FELON— «M  aUo  Escheat. 

forfeiture  and  escheat  of  property  of ;  statutory  alteration,  440,  442 
disabilities  of,  former  and  present,  467 
may  alienate  by  will,  467 

where  trustee,  appointment,  kc,,  by  Gonrt,  in  place  of,  153,  468 
may  be  executor,  administrator,  or  protector  of  settlement,  467 
administrator  of  property  of ;  appointment,  powers,  &a,  of,  468 
re-vesting  of  property  of,  468 

.  execution  of  judgments,  &c.,  against  property  of,  468 
curator  of  property  of ;  appointment,  powers,  &c.,  of,  468 

FENCE.    See  WALL. 

FEOFFMENT, 

definition  of,  308 

writing  not  required  for,  at  common  law ;  statutory  alterations,  308 

to  uses,  317 

what  interests  may  pass  by,  308 

former  tortious  operation  of ;  statutory  alteration,  308 

disuse  of,  309 

FERRY, 

franchise  of,  19 

FEUDAL, 

system,  fundamental  rules  of,  11 
terms,  11,  12 

FINE, 

estate  tail  barred  by,  45 

base  fee  created  by,  45 

deed  to  declare  uses  of,  45 

abolition  of,  46 

married  woman's  land  formerly  conveyed  by,  446  n.  (e) 

FINES, 

on  alienation  of  freeholds,  invalid  generally,  14 
on  transfer  of  copyholds,  fixed  or  arbitrary,  24 

FISHING ;  and  see  Freb  Fishery,  Piscary,  Several  Fishery. 
right  of  tenant  in  possession  as  to,  39,  56,  75 

as  a  right  of  common  or  j>rqfit  d  prendre,  256 

FIXTURES, 

meaning  of  the  term,  4 
annexation,  when  necessary,  or  not,  5 
common  law  as  to,  and  relaxation  of,  4 
right  to,  on  death  of  tenant  in  fee  simple,  41 
on  determination  of  life  estate,  58 

of  estate  for  years,  77 
under  Agricultural   Holdings  Act,  and  Market   Gardeners* 
Compensation  Act,  77 
rights  of  mortgagee  as  to,  194 
FORECLOSURE  OF  MORTGAGES.    Sec  MoRTOAOE. 

FOREST, 

franchise  of,  19 

FORFEITURE, 

definition  of,  439 

for  breach  of  condition  of  re-entry,  439;  and  nee  Condition  Sub- 
sequent. 
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FORFEITURE— oon^inu^d. 

for  breach  of  condition  of  re-entry,  waiver  of ;  express,  implied ; 

statutory  restriction  on  effect  of,  85 
relief  against,  in  case  of  lease,  prior  to,  and  under,  Conv.  Acts 
8e-88 
of  particular  estate,  effect  of  upon  vested  remainder,  106 
for  breaches  of  feudal  duties,  obsolete,  439 
relief  against,  for  non-payment  of  quit-rents,  439 
for  breaches  of  copyhold  customs,  22,  24,  439 

how  far  relieved  against,  440 
of  next  presentation,  for  simony,  440 
on  alienation  in  mortmain,  440 

formerly  by  alienation  to  alien  ;  alteration  of  law,  440 
by  attainder  for  treason  or  felony ;  alteration  of  law,  440 
none,  where  alienation  under  Settled  Land  Acts,  72,  73,  440 
to  Crown,  not  affected  by  registration  under  Land  Transfer  Acts,  481 

FRANCHISES, 

meaning,  and  instances  of,  19 

FRANKALMOIGN, 
tenure  of,  17 
how  affected  by,  st.  Quia  emptoreSf  17 

FRAUD, 

may  invalidate  alienation,  266 

on  power ;  see  Powkb. 

on  creditors ;  see  Cbeditob^,  Rights  of. 

on  purchaser,  under  27  Eliz.  c.  4 :  298 

alteration  by  Voluntary  Con  v.  Act,  1893 :  298 

concealed,  prevents  operation  of  statutes  of  limitations,  422 

FRAUDS,  STATUTE  OF.    See,  in  Table  of  Statutes,  29  Car.  II.,  c.  3 

FREEBENCH.    See  Mabbted  Woman. 

FREE  COFTHOLD, 

customary  freehold  also  called,  27  ;  see  Customabt. 

FREE  FISHERY, 

franchise  of,  19 

FREEHOLD, 

tenure,  12 ;  and  see  Tbnube. 
estates  of,  meaning  of,  33 
estate  less  than,  34 
quasi,  merely,  of  copyholds,  34 
descendible,  meaning  of,  396 

FREE  SOCAGE.    See  Tenubb. 

FREE  TENURE.    See  Tenure. 

FREE  WARREN, 

franchise  of,  19 

FRIENDLY  SOCIETY, 

discharge  of  mortgage  f  o,  209,  321 

FRUCTUS  INDUSTRIA  LBS, 
meaning  of,  4 
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FURTHER  CHARGE.    See  MoBTOAOE. 
FUTURE  ESTATE.    See  ExFBOTANtnr. 

GAME, 

right  of  takings  bj  tenant  in  possession,  39,  56,  75 

as  a  franchise,  19 
as  a  right  of  common  or  profit  d  prendrct  249,  256 

GAVELKIND, 

nature  and  incidents  of  custom  of,  16 

interests  of  husband  and  wife  under  custom  of,  16,  406,  413 

coparcenary  by  custom  of,  135,  402 

conveyance  by  infant  under  custom  of,  16,  309,  458 

does  not  apply  to  tithe  rent-charge,  245 

GENERAL  OCGUPANGT.    See  PuB  autbb  vie,  Estatb, 

GENERAL  WORDS, 

in  conveyances,  what  are,  and  use  of,  252 
statutory  provision  as  to,  253,  341 

GRAND  SERGEANTY, 
tenure  of,  15 

GRANT, 

at  common  law,  definition  of,  309 

deed  required  for,  309 

when  applicable ;  interests  lying  in,  309 ;  a/nd  9ee  9 
statutory,  what  it  is,  and  to  what  interests  applicable,  320 

application  of  Statute  of  Uses  to,  320 
of  copyholds ;  see  Copyhold. 
use  of  word,  in  conveyances ;  Conv.  Act,  1881,  as  to,  332,  333 

GROUND-RENT.     See  Rbnt-sebvice. 

HABENDUM, 

in  deed,  meaning,  form,  and  place  of,  341 
appointment  of  use  does  not  contain,  344 

HALF-BLOOD.    See  Intestacy,  Succession  on. 

HEDGE  AND  DITCH, 

presumption  as  to  ownership  of,  334 

HEIR-AT-LAW.    See  Intestacy,  Succession  on. 

HEIRLOOMS, 

original  meaning  of,  6 

meaning  of,  in  modem  law,  6 

as  to  sale  of,  under  Settled  Land  Act,  1882  :  65 

settlement  of  chattels  as,  361 

HEREDITAMENTS, 

meaning  of  the  word,  9 

corporal  and  incorporeal,  distinguished,  9 

escheat  of  incorporeal ;  see  Escheat. 

HERIOT, 

what  it  is,  and  when  incident  to  freehold  tenure,  14 
where  incident  to  copyhold  tenure,  25 
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HIGHWAY, 

soil  of,  presumption  as  to  ownership  of,  334 

HOMAGE, 

the,  in  copyholds,  23 

HOTCHPOT, 

bringing  into,  on  intestacy,  403 

HOUSE, 

what  passes  by  the  term  in  a  conveyance,  334 

HOUSING  OF  WORKING  CLASSES  ACT, 
charge  for  works  under,  246  n.  {q) 

HUSBAND— Of ui  tee  Married  Woman  ;  Entireties,  Tenancy  bt, 

modern  restrictions  on  common  law  rights  of,  in  wife's  estate,  405 
rights  of,  at  common  law,  in  wife's  real  estate,  404 

curtesy,  estate  by  the  ;  what  is,  and  requisites  for,  406 
in  copyholds,  only  by  special  custom,  406 

extinguished  by  enfranchisement,  406 
of  gavelkind  land,  406 

gives  powers  of  tenant  for  life  under  Settled  Land  Acts, 
68,406 
alienation  of  wife's  real  estate,  extent  of  power  of,  407 
mortgage  by  husband  and  wife  of,  407 
in  wife's  chattels  real,  407 
in  wife's  personalty,  other  than  chattels  real,  407 

survivorship  of,   to  wife,  where  not  reduced  into  possession, 

407 
reversionary  interests  of  wife,  408 
equitable  restrictions  on  rights  of,  in  wife's  estates,  408 
by  trust  for  wife's  separate  use ;  see  Married  Woman. 
his  rights  in  undisposed  of  equitable  separate  estate,  408 
by  equity  to  a  settlement ;  see  Married  Woman. 
statutory  modifications  of  rights  of,  prior  to,  and  under,  Married  Women's 

Property  Act,  1870  :  409,  410 ;  and  see  Married  Woman. 
exclusion  of  rights  of,  by  Married  Women's  Property  Act,  1882  :  411 
estate  by  curtesy  not  excluded  by,  on  death  of  wife  intestate,  411 
nor  his  right  to  her  personalty  in  such  case,  411 
nor  interests  under  settlements,  411 

how  far  his  interests  under  her  intestacy  are  subject  to  her  debts, 
452 
concurrence  of,  in  wife's  conveyance  of  real  estate,  where  necessary,  and 
effect  of,  446 
where  dispensed  with,  448 
in  exercise  of  powers  under  Agricultural  Holdings  Act  and  Settled 

Land  Acts,  448 
in  wife's  disposition  of  reversionary  personalty,  ^.,  448 
in  wife's  will  of  personal  estate,  effect  of,  449 
where  wife  alienates  as  trustee,  456 
where  protector  of  settlement  with  wife,  456 

IMPLIED  TRUST.    See  TRUST. 

IMPLIED  USE.     See  USES. 


^34  IVDBX. 

IMPROVEMENTS, 

by  tenant  for  life,  56 

under  Improvement  of  Land  Acts,  56 

charge  on  land  for,  247,  393 
under  Agricultural  Holdings  Acts,  57 
by  tenant  for  years,  75 

compensation  for  under  Agricultural  Holdings  Act,  and  other 
Acts,  76,  77 
by  tenant  or  landlord  under  Agricultural  Holdings  Act,  57,  76 
charge  on  land  for,  247,  393 
redemption  of  charge  for,  70  n.  (as) 
under  Settled  Land  Acts,  70  and  n.  (x) 
by  joint  tenant,  130 

INCLOSURE.    See  Common,  Rights  op. 

INCUMBRANCES, 

discharge  of,  by  order,  on  payment  into  Court  under  Conv.  Act,  1881  : 
272,  392 

INDENTURE.    See  Deed. 

INFANT, 

will  of,  void ;  former  law  as  to  will  of  personalty,  457 
alienation  wUer  vivos  by,  general  effect  of,  457 

exception  by  statute,  of  marriage  settlement  with  sanction  of  Court, 
457 
as  to  gavelkind  land,  16,  309,  458 
may  exercise  power  of  appointment  inter  vivos,  458 
but  as  to  real  estate,  only  power  collateral,  458 
mortgage  by,  to  secure  loan  is  void,  458 
purchase  by,  effect  of,  458 
contracts  of,  effect  of,  459 

management,  kc,,  of  lands  of,  powers  given  by  Conv.  Act,  1881 :  459 
maintenance,  &c.,  of,  application  of  income  by  trustees,  in,   under 

Conv.  Act,  1681  :  460 
guardian  may  act  for,  under  Settled  Estates  Act,  1877 :  461 
provisions  of  Settled  Land  Acts,  as  to  lands  of,  461 
acts  on  behalf  of,  under  Copyhold  Acts,  by  whom  done,  461 
land  of,  not  alienable  by  trustee  or   guardian   except   by  express 

authority,  461 
whether  by  order  of  Court  for  repairs,  ko,,  462 
no  conversion  of  property  of,  in  general,  462 
cannot  elect  against  conversion  of  j  property,  except  under  Court's 

direction,  462 
nor  to  take  under  or  against  a  will,  462 
cannot  be  bankrupt,  463 
appointed  trustee,  removal  of,  462 
executor,  appointment  of,  administrator  in  case  of,  462 
where  protector  of  settlement.  Chancery  Division  acts  for,  462 
acts  on  behalf  of,  under  Lands  Clauses  Act,  473 

as  to  registered  land,  500 
Limitation  and  Prescription  Acts  as  to,  see  Statutes  of  Limita* 

TioNS;  Prescription. 

INHERITANCE.    See  ESTATES;  Intestacy,  Succession  on. 
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INSURANCE, 

statatorj  right  of  mortgagee  as  to,  197 

purchaser  not  entitled  to  benefit  of  under  contract  of  sale,  164 

covenants  for  in  leases,  348,  349 

INTERESSE  TERMINI, 
what  it  is,  73,  309 

created  hy  limitation  of  future  estate  for  years,  100,  121 
no  merger  of  term  in,  107 
assignment  of,  310 

INTEREST, 

on  purchase- money  of  land,  163,  306 
on  incumbrance,  tenant  for  life  to  discharge,  211 
provisions  of  statutes  of  limitations  as  to.    See  Statutes  of  Limita- 
tions. 

INTESTACY,    SUCCESSION    ON— an<i    see   Administratob  ;    Pebsonal 
Repbesentative. 

to  real  estate;    devolution  of,  on  personal  representative   under  Land 

Transfer  Act,  1897,  394,  <jmd  see  368,  369 
previous  devolution  of  realty,  394 
Act  does  not  apply  to  copyholds  or   customary   freeholds,   except 

equitable  estates,  369,  394 
Act  does  not  apply  to  land  escheated  to  Crown,  441 
descent,  inheritance,  descendible  freeholds,  meanings  of,  396 
personal  representative  a  trustee  for  heir-at-law,  under  Land  Transfer 

Act,  396,  cmd  see  374 
how  estate  is  vested  in  heir-at-law  under  that  Act,  396 
heir  cannot  disclaim,  396 

in  what  cases  estate  does  not  pass  to  heir-at-law,  397 
widow's  rights  under  Intestate's  Estates  Act,  1890,  397 
definition  of  heir-at-law,  397 
title  of  heir  does  not  arise  till  intestate^s  death;  heir  apparent;  heir 

presumptive ;  posthumous  heir,  397,  398 
amendment  of  law  by  Inheritance  Act,  398 
from  whom    descent   traced,   under   present   and    former   law,  398 

and  n.  {p) 
purchaser,  meaning  of ;  examples,  398,  399 

limitations  to  heirs,  &c.,  creating  title  by  purchase  under  the  Act,  399 
failure  of  purchaser's  heirs,  descent  on,  400 
rules  for  ascertainment  of  the  heir,  400 
as  to  descent  to  the  issue,  400,  401 

in  case  of  coparcenary,  136,  401 
paternal  ancestors,  and  their  issue,  401 
maternal  ancestors,  and  their  issue,  401 
ancestors,  exclusion  of,  under  old  law,  400  n.  (s) 
relations  of  half-blood,  succession  of ;   exclusion  of  under  old  law, 

397,  401  and  n.  {x) 
copyholds,  descent  of ;  title  of  heir  before  admittance,  402 
enfranchised  copyholds,  descent  of,  402 
gavelkind  and  borough  English  inheritances,  descent  of,  402 
to  personal  estate ;  Statutes  of  Distribution,  402 
estate  of  married  woman,  403 
share  of  widow ;  her  rights  under  Intestates'  Estates  Acts,  1890 :  403 
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INTESTACY,  SUCCESSION  Otl— continued. 
to  personal  estate — corUiniicd. 
rights  of  children  or  remoter  issue,  403 
advancement  to  child  to  be  brought  into  hotchpot,  403 
rights  of  father,  404 
rights  of  mother ;  brothers  and  sisters ;  children  of  deceased  brother 

or  sister,  404 
next  of  kin  ;  degrees  of  kindred,  404  and  n.  (n) 
no  preference  of  males,  elders,  or  whole  blood,  404 
rights  of  saccessors  to,  how  enforced,  396 
bar  of  claims  to  by  statue  of  limitations,  424  n.  {dd) 
Crown,  where  entitled  as  vUimu8  heresj  443 

INVESTMENTS, 

of  capital-money  under  Settled  Land  Acts,  70 
powers  of  trustee  as  to,  158 

ISSUE, 

power  to  appoint  to,  177 

gift  over  on  death  without,  382 

provision  of  Conv.  Act,  1882,  as  to,  126 

JOINT  ACCOUNT  CLAUSE, 

in  mortgages,  what  is,  and  provisions  of  Conv.  Act,  1881,  us  to,  195, 352 

JOINT  TENANCY, 

definition  of,  127 

characteristics  of ;  unity  of  interest,  title,  possession,  127, 128 

survivorship,  128 
creation  of,  129 

words  of  limitation  of,  129,  332 
implied  limitation  of,  by  will,  385 
at  law,  where  tenancy  in  common  in  equity,  129 
resulting  trust  in  such  case,  161 
rights  of  owner  in,  as  to  use  and  enjoyment,  130 

ag^nst  co-tenant,  for  account,  as  to  waste,  and 
outlay  for  improvements,  130 

as  to  custody,  &c.,  of  title-deeds,  131 

as  to  alienation,  rules  as  to,  131 
application  of  Settled  Land  Acts  to  estates  in,  132 
determination  or  severance  of,  modes  of,  132 ;  and  tee  Pabtition. 

sale  in  lien  of  partition,  134 
of  trust  estate  by  co- trustees,  152,  157  , 

of  mortgage  estate  by  oo-mortgagees,  195 
how  far  liable  for  debts  of  a  co-tenant,  214,  227 
disclaimer  of,  by  one  tenant,  effect  of,  268 
in  copyholds,  admittance  to,  323 
created  by  will,  rule  as  to  lapse  does  not  apply  to,  386 
marriage  of  female  joint  tenant  does  not  cause  severance  of,  405 
'no  curtesy  or  dower  of,  406 
corporation  could  not  hold  in ;  statutory  alteration,  471 

JOINTURE, 

what  it  is,  and  kinds  of,  413 ;  and  see  Married  Woman. 
rent-charge,  for  securing,  in  strict  settlement,  359,  413,  415 
effect  of  in  creating  compound  settlement,  62 
does  not  affect  dispositions  under  Settled  Land  Acts,  67 
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JUDGMENT  DEBT— and  tee  Registration  , 
definition  of,  213 

modes  of  enforcement  of,  against  land,  214 
by  execution  under  elegit^  214 
in  case  of    estate    for    years,  also  by   execution   under  fieri 

facicu,  215 
as  an  equitable  charge;  how  affected  by  Land  Charges  Act, 

1900,  215 
by  equitable  execution  ;  meaning  of,  and  where  applicable, 

215,  216 
by  order  for  sale  under  Judgments  Act,  1864 :  216 
as  a  charge  on  land ;  protection  of  purchasers,  &c.,  216 

alterations  by  Land  Charges,  &c.,  Act,  1888,  and  Land 
Charges  Act,  1900;  217 
liability  for,  of  estate  of  deceased  debtor, -225 
provisions  of  statutes  of  limitations  applicable  to,  424 

JUDICIAL  TRUSTEE.    See  Trustee  ;  Personal  Representative. 

LAND, 

meaning  and  extent  of  the  term  generally,  2 

qualified  meanings  of,  2,  3 

things  detached  from,  or  excepted  from  conveyance  of,  3 

in  general,  realty ;  where  personalty,  6,  7 

feudal  principles  applicable  to,  11,  12 

uninclosed,  adjoining  highway,  presumption  as  to  ownership  of,  334 

what  is,  under  Mortmain  Acts  ;  see  Charity. 

LAND  CERTIFICATE.    See  Registration  of  Title. 

LAND  CHARGES.    See  Purchaser  ;  Registration. 

LAND  TAX  REDEEMED, 

charge  on  land  for,  247 

interest  on  barred  by  st.  of  limitations,  425 

certificate  of  charge  for,  390 

LAND  TRANSFER  ACT,  1897  ( PART  I.),    See  Administrator  ;  Executor  ; 
Intestacy,  Succession  on  ;  Personal  Representative  ;  Will. 

LAND  TRANSFER  ACTS,  1875  and  1897.    See  Registration  op  Title. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845, 
objects  of,  472 

promoters  of  the  undertaking,  meaning  of,  in,  473 
powers  of  corporations,  limited  owners,  and  persons  under  disability  to 

sell  under,  473 
notice  to  treat  under,  and  effect  of,  473 
contract  under,  when  complete,  473 
price  or  compensation  under,  how  fixed,  473 

how  to  be  paid,  474 

application  of,  when  paid  into  bank,  474 

where  deemed  realty,  144 
conveyances  under,  forms  and  effect  of,  321,  322,  474 
superfluous  lands  under,  what  are,  474 

provisions  as  to  sale  of,  474 

unless  so  sold  vest  in  adjoining  owners,  475 
conveyances  by  promoters  under,  covenants  for  title  implied  in,  475 

LAPSE.    See  Will. 
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LATENT  AMBIGUITY.     See  Convbyancbb. 

LAY  IMPROPRIATOR.    5ee  Tithes. 

LEASE— and!  9ee  Entry  ;  Intebbsse    Tebmimi  ;    Underlease  ;   Ybabs, 
Estate  fob, 
definition  of,  309 
how  made,  309 
for  life,  56,  309 

of  reverston,  or  concurrent,  95 
in  reyersion,  100 
reversionary,  121 

deed  or  writing  not  requisite  for,  at  common  law ;  statutory  altera- 
tions, 309,  310 
parol,  where  valid,  310 

void  at  law  may  operate  as  agreement  for,  310 
possession  under  agreement  for,  effect  of,  310 

may  be  assigned,  311 
oral,  where  writing  required,  effect  of,  310 
by  estoppel,  339 

of  copyholds,  and  licence  for,  23,  65,  321 
under  Settled  Land  Acts,  63-66 
building,  occupation,  mining,  defined,  79 

contract  for  building,  usual  terms  of,  and  practice  under,  346,  347 
by  mortgagor,  189,  190 
by  mortgagee,  197 

what  are  not  within  Middlesex  Registry  Act,  271 
of  registered  land  ;  tee  Registration  of  Title. 
proof  of  title  on  sale  of,  and  statutory  provisions  as  to,  272 
on  grant  of,  and  statutory  provisions  as  to,  275,  276 
recitals  not  usual  in,  347 
where  made  under  power,  how  stated,  347 
usual  clauses  in,  347 

statement  of  consideration,  347 
additions  to  parcels ;  licences,  profits,  Ac,  348 
exceptions  or  reservations,  348 
habendum  and  reddendum,  348 
lessee's  covenants,  348  ;  and  see  COVENANTS, 
what  are  ordinary,  in  lease  of  a  house,  80 
meaning  of  *  usual,'  in  agreement  for  lease,  348 
in  building,  mining,  or  agricultural,  nature  of,  348 
for  payment  of  rent  or  royalty,  349 
for  payment  of  taxes,  rates,  &c. ;  exception  of  income  tax 

and  tithe  rent-charge,  349 
to  repair,  and  leave  in  repair ;  extent  of  liability  nnder,  349 
to  do  specified  repairs,  349 
as  to  insurance,  ordinary  provisions  of,  349 
against  assigning  or  underletting  without  licence ;  what 
is  a  breach  of,  or  not,  350 
proviso  against  arbitrary  withholding  of  licence,  effect 
•      of,  360 
condition  of  re-entry,  ordinary  form  of,  185 
special  provisions  of,  351 

under  agreement  for  lease  with  usual  clauses,  350 
lessor's  covenant  for  quiet  enjoyment,  effect  of,  278 
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JjEASE—aoniinued, 

proviso  for  detenuination  of  lease,  88 

lessor  not  bound  under,  to  repair  unless  bj  express  covenant,  349 

of  registered  land ;  tee  Rbgistration  of  Title. 

LEASE  AND  BELBASE, 

under  Statute  of  Uses,  319 

advantages  of,  319 

LEASEHOLDS.    See  Ybabs,  Estate  for. 

LEGACY.    See  Will. 

LEGAL  ESTATE, 

meaning  of,  as  opposed  to  equitable  estate,  140 

merger  of  equitable  estate  in,  151 

conveyance  of,  by  direction  of  cestui  que  tnut^  150 

by  cestui  que  trust  under  Settled  Land  Acts,  150 
by  trustee  to  purchaser  without  notice,  151 

right  to  tack  depends  on,  199 

LETTERS  OF  ADMINISTRATION, 
grant  of,  what  it  is,  394,  395 
with  will  annexed,  372 

LICENCE, 

or  easement  in  gross,  distinguished  from  easement,  258 
for  lease  of  copyholds,  generally,  23,  321 

Settled  Land  Act,  1882,  as  to,  65 
to  corporation  to  hold  land,  where,  and  what,  requisite,  470 
for  alienation  by  lessee,  83,  350 

LIEN.    See  Equitable  Chabobs  and  Liens. 

LIFE,  ESTATE  FOR— wc  also  PuR  Autre  Vie,  Estate, 
definition  and  instances  of,  32 
creation  of,  by  act  of  party,  50 

by  operation  of  law,  50 
words  of  limitation  of,  331 
rights  of  tenant  as  to  use  and  enjoyment,  51 

restrictions  on,  through  liability  for  waste,   51-55 ;    see 

Waste. 
power  to   cut  timber   under   Settled  Land  Act,  1882: 

63,  54 
timber  may  be  out  by,  where,  53 
right  to  estovers  or  botes,  and  loppings,  63,  54 
rights  as  to  buildings  and  mines,  54,  55 
where  grant  without  impeachment  of  waste,  65 
as  to  things  severed  from  land,  55 
as  to  game,  &c.,  56 
as  to  chattels  found  on  land,  56 
restrictions  on,  by  covenants,  66 
as  to  improvements  ;  statutory  provisions  as  to,  56,  57 
as  to  emblements,  57 

statutory  right  of  under-tenant,  In  lieu  of,  57 
as  to  fixtures,  58 
as  to  title-deeds,  58 

as  to  alienation,  58 ;  and  see  FuR  Autre  Vie,  Estate 
at  common  law,  68 
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LIFE,  BSTATE  FOR— see  also  PuB  Autrb  Vie,  Estate— eon^mued, 

as  to  alienation,  conditions,  &c.,  in  restraint  of,  60 

powers  of,  asnally  given  hj  settlements,  60 
various  statutory  powers  of,  60 
under  Lands  Clauses  Act,  60,  473 
under  Settled  Estates  Act,  1877 :  61 
under  Settled  Land  Acts,    1882  to   1890:    61.     See 
Settled  Land  Acts. 

debts  of  deceased  owner  of,  land  not  liable  for,  227 

expiration  or  determination  of,  73 

LIS  PENDENS, 

registration  of,  and  effect  of,  generally,  270 

order  as,  under  Settled  Land  Acts,  151 

LIVERY, 

of  seisin,  308 

interests  lying  in,  9,  308 

not  requisite  in  conveyance  under  Statute  of  Uses,  317 

LOCKE  KING'S  ACTS.    See  Equitable  Chabqes  and  Liens  ;  Mobtgagb. 

LORD, 

meaning  of,  in  feudal  system,  11 
paramount;  mesne,  11 
of  manor,  17 

LORDSHIP 

or  seignory,  17,  18 
in  gross,  20 

LUNATIC.    See  Unsound  Mind,  Pebson  of. 


MAINTENANCR    See  Infant. 

MANOR— otirf  tee  Copyhold. 

nature  of  in  early  law,  17 

in  modem  law,  18 
not  created  since  statute  Quia  emptorcSf  18 
franchises  and  advowsons,  annexed  to,  19 
extinguishment  or  suspension  of,  20 
by  reputation,  or  reputed,  20 
rights  of  lord  of,  extinguishment  of,  15 
what  passes  by  the  term  in  conveyances,  334 

MARKET, 

franchise  of,  19 

MARKETABLE  TITLE, 
meaning  of,  268 

MARRIAGE, 

conditions  in  restraint  of,  how  far  valid,  290,  291 
limitation  until,  with  gift  over,  is  valid,  291 
acquisition  through ;  see  Husband  ;  Mabbied  Woman. 
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MARRIED   WOMAN,   and   see   Entibetibs,  Tenancy   bt;    Husband  ; 

JOINTUBB. 

dower  of,  at  common  law,  412 

reqaisites  for,  412 

in  gavelkind  land,  413 

did  not  extend  to  equitable  estates,  413 

not    affected    by    husband's   alienation    or 

debts,  413 
jointure  in  bar  of ;  legal,  equitable,  jointure 

rent-charge,  413 
limitations  to  bar,  forms  of,  414 
under  present  law  ;  alterations  by  Dower  Act,  414,  415 
remedies  for  recovery  of,  415 
legacy  in  lieu  of,  416 
leases  by  tenant  in,  415 

does  not  give  powers  under  Settled  Land  Acts,  415 
freebench  of,  in  copyholds,  nature  of,  415 

extinguished  by  enfranchisement,  416 
personal  estate  of  husband,  her  interest  in,  on  his  intestacy,  403,  412 
under  Intestates'  Estates  Act,  1890 :  397,  403 
by  survivorship,  407,  408 
alienation  by,  of  real  estate,  other  than  separate  estate ;  cannot  make 
will  of,  446 
conveyances  of  freeholds ;  alteration  by  Conv.  Act,  1882,  as  to, 

446,  447 
deed  barring  entail ;  disclaimer,  contingent  interests,  447 
conveyances  of  copyholds,  326,  447 
husband's  concurrence,  when  dispensed  with,  448 
contract  for,  how  made,  448 
of  reversionary  personal  estate  other   than   separate   estate; 

statutory  alterations  as  to,  449 
will,  of  personalty,  with  husband's  concurrence,  449 
acts  of,  under  Agricultural  Holdings  Act,  449 
powers  of,  under  Settled  Land  Acts,  where  land  not  held  for  separate 

use,  449 
powers  of  appointment  exercisable  by,  449 

release  of,  by,  446 
appointment  of  attorney  by,  under  Conv.  Act,  1881 :  449 
acts  of,  under  Copyhold  Acts,  450 

under  Luids  Clauses  Act,  473 
as  to  registered  land,  500 
admittance  of,  to  copyholds  by  attorney,  450 
election  by,  against  conversion  of  property  ^here  directed,  408,  448 
for  or  against  will,  only  by  direction  of  Court,  450 
to  confirm  or  reject  voidable  settlement,  may  make,  450 
purchase  of  land  by,  not  by  means  of  separate  estate,  effect  of,  450 
equitable  separate  estate  of  ;  trust  for  separate  use,  effect,  of,  408 
how  created,  408 
powers  of  alienation  of,  450 
Settled  Land  Acts  as  to,  455 
equity  of,  to  a  settlement ;  nature  of,  and  where  it  exists,  409 
waiver  or  loss  of,  408 
release  of,  449 
protection  order ;  where  entitled  to,  and  effect  of,  409 


1 


542  INDEX. 

MARRIED  WOUAN—cmtinued, 

judicially  separated ;  rights  of,  as  to  property,  410 

or  divorced,  &c.,  settlement  by  Court,  where,  410 
Married  Women's  Property  Act,   1870,  separate  property  of,  under, 

410,  450 
Married  Women's  Property  Acts,  1882  and  1893,  general  capacity  as  to 
property,  under,  411,  451 
separate  property  under,  what  is,  411 
exclusion  of  marital  rights  by,  extent  of,  411 
provisions  of,  as  to  settlements,  and  effect  of,  41 1 
powers  of  alienation  and  contracting  under,  451 
liability  for  debts  on  death,  under,  452 
to  bankrupt  law,  under,  452 
for  ante-nuptial  debts,  under,  452 
of  appointed  property,  under,  452 
restraint  on  anticipation  by ;  how  created,  453 

not  affected  by  Married  Women's  Property  Act,  1882, 

453 
except  as  to  ante-nuptial  debts,  454 
its  effect,  as  to  alienation,  charge,  election,  or  contract^ 
by  married  woman,  453 
where  annexed  to  absolute  g^ft,  463 
what  alienations  not  prevented  by,  454 
arrears  of  income,  effect  of,  upon,  454 
statutory  qualifications  of,  effect  of,  454,  455 
where  void  under  rule  against  perpetuities,  455 
tenant  for  life  of  separate  property,  powers  of,  under  Settled  Itand 

Acts,  454,  455 
trustee,  extent  of  capacity  as,  under  former  law,  465 
conveyance  by,  where  bare  trustee,  456 
under  Married  Women's  Property  Act,  1882 :  456 
conveyance  by,  of  land,  under  the  Act,  as  trustee,  456 
executrix ;  former  law  as  to,  455 

will  of,  as,  appointing  executor,  455 
under  Married  Women's  Property  Act,  1882 :  456 
protector  of  settlement,  456 

statutes  of  limitations  and    prescription,  as  to,  see  Statutes  of 
Limitations;  Pbbscbiption. 

MARSHALLING  OF  ASSETS, 

for  discharge  of  liabilities  of  estate  of  deceased  person,  376,  377 

preserved  by  Land  Transfer  Act.  1807,  370 
for  payment  of  legacies,  378 

MAXIMS, 

qvid^id  planUUur  solOj  solo  cedit,  2 

cujus  est  solum^  ejus  est  usque  ad  calum  et  ad  inferos,  2 

equity  follows  the  law,  142 

equity  regards  that  as  done  which  ought  to  be  done,  143 

once  a  mortgage  always  a  mortgage,  185 

where  the  equities  are  equal  the  law  shall  prevail,  199 

he  who  seeks  equity  must  do  equity,  200,  409 
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MAXIMS — eonti'Mied. 

ju8  aeeretcendi  jyirafertur  onerihus^  227 
ntdli  re$  »ua  iervUy  261  n.  (s) 
expresautn  facU  cenart  taeiium,  278 
nemo  €$t  h/eret  viveniiB^  398 
teaina  faeU  sUpUem^  398  n.  {p) 
fwllum  tempus  occurrit  rtgi,  423 

MERGER, 

definition  and  instances  of,  106, 107 
estate  tail  and  base  fee  not  subject  to,  107 
does  not  affect  estate  derived  ont  of  merged  estate,  107 
formerly  extinguished  rent  reserved  on  under-lease;  statutory  alter- 
ation, 108 
where  estates  in  different  rights,  common  law  as  to,  108 
relief  in  equity  against  merger  at  common  law,  where,  108 
Judicature  Act,  1873,  hereon,  109 

effect  of  intervening  contingent  interest  with  regard  to,  112 
of  equitable  in  legal  estate,  151 
of  mortgage  debt  or  charge,  on  redemption,  210 
not  on  redemption  by  tenant  for  life,  210,  211 
of  tithe  rent-charge  in  land,  only  where  merged  by  deed,  245,  246 
by  unity  of  ownership  in  case  of  rent-charge,  241 

right  of  common,  253 
easement,  264 
not  a  mode  of  transfer  of  rights,  266 

MESNE, 

lord,  meaning  of,  11 

lordships,  effect  of  statute  Quia  emptores  as  to,  13 

MESSUAGE, 

meaning  of,  334 

MIDDLESEX  REGISTRY.    See  Registration. 

MINERALS, 

where  they  do  not  pass  with  land,  3 

in  copyholds  belong  to  lord  of  manor,  3,  21 

in  enfranchised  copyholds,  statutory  provisions  as  to,  27 

liability  for  waste  as  to.    See  Wabtb. 

sale  of,  separately  from  surface,  by  trustees,  159 

sale,  lease  of,  kc,  under  Settled  Land  Acts,  65,  66 

right  of  taking,  as  a  right  of  common,  or  profit  A  prendre^  249  255 

rights  to,  in  registered  land.    See  Registration  of  Title. 

MINES— «M  Minerals. 

Royal,  what  are,  and  rights  of  Grown  in,  3 
what  comprised  in  exception  of,  3 

MISDESCRIPTION— w<  Conditions  of  Sale. 

of  property  in  contract,  effect  of,  in  absence  of  condition,  304 

MISTAKE, 

may  invalidate  alienation,  267 

MODUS.    See  Tithes. 

MONEY-^e«  Conversion. 

where  subject  to  land  law,  5 
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MONTHLY  TENANCY, 

nature  of,  33 

determination  of,  by  notice,  84 

MORTGAGE— aYi(2  see  Mobtgagee;  Mobtgagob, 

powers  of,  nnder  Settled  Land  Acts,  66 

definition  of,  183 

legal  and  equitable,  distingnished,  183 

contribntory,  meaning  of,  352 

by  farther  charge,  meaning  of,  353 

at  common  law,  natnre  of,  in  general,  and  varieties  of,  184 

equity  of  redemption  of,  its  origin,  184 

an  essential  incident  of  mortgage,  185 
modifications  of,  where  valid,  185 
sale  or  release  of,  to  mortgagee,  where  valid,  185 
how  it  may  be  lost,  185,  186,  423,  437 
is  an  equitable  estate ;  alienation  and  devolution  of,  186 
mortgagor's  position  after  alienation  of,  186 
escheat  of,  none  formerly ;  statutory  alteration,  442 
who  may  redeem,  186, 189 

incidence  of  debt  on  mortgagor's  death ;  alterations  bj  Real 
Estates  Charges  Acts  (Locke  King's  Acts),  187 
creation  of;  legal  mortgages  of  freeholds ;  ordinary  mode  of,  191 

by  demise  for  longterm,  191 
legal,  of  leaseholds  for  years,  forms  of,  191 
statutory,  under  Conv.  Act,  1881,  191 
legal,  of  copyholds,  192 
equitable  mortgages,  formal,  192 

by  trust  for  sale,  nature  of  security  under,  192 
informal,  by  writing,  or  by  deposit  of  title-deeds,  193 
ordinary  clauses  of  deeds  of,  351-358 
of  freeholds,  351 

recitals,  narrative  not  usual ;  introductory,  351 
operative  clauses,  different  sets  of,  351 
statement  of  consideration  and  receipt,  351 
joint  account  clause ;  object  of;  Conv.  Act,  1881,  hereon,  351, 

352 
contributory  mortgage,  joint  account  provision  in,  352 

declaration  of  trust  accompanying,  352 
covenant  for  re-paymont  of  loan,  353 
provision  where  personal  liability  for  loan  excluded,  353 
covenant  for  payment  of  interest,  353 
attornment  clause   formerly  inserted;  effect  of  Bills  of   Sale 

Act,  upon,  353 
conveyance  and  proviso  for  redemption,  353 

time  for  redemption,  why  stated  in,  353,  354 
title  on  redemption  altered  by,  where,  354 
provisions  for  reduction  of  interest,  continuance  of  loan,  p^y- 

ment  by  instalments,  354 
provisions   varying  statutory  powers,  or  enactment  as  to  con- 
solidation, 354 
on    mortgage    of    life    estate    with    policy;    special    clanses, 
354 
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MORTGAGE— continued. 
of  leaseholds,  355 

by  underlease ;  form  of  proviso  for  redemption,  and  proTisions 

as  to  nominal  reversion,  355 
mortgagor's  covenant  for  payment  of  rent,  ftc,  355 
statutory,  of  freeholds  or  leaseholds,  355 

forms  of,  and  their  effect  under  Conv.  Act,  1881,  355 
of  copyholds ;  covenant  to  surrender,  855 
by  further  charge,  355 
of  copyholds,  856 
priority  of,  general  rules  as  to,  198 

where  mortgage  kept  on  foot,  on  redemption,  199,  and  ue  210 
tacking  of ;  rules  as  to,  198 
consolidation  of;  restriction  of  right  of,  by  Conv.  Act,  1881,  201 

what  it  is,  and  extent  of  right  of,  where  no  restriction,  200 
modes   of  enforcing  security;   possession    and  receipt   of   rents   and 
profits,  201 
appointment  of  receiver;  statutory  provisions  as  to,  201 
sale  of  mortgaged  estate,  202 

under  power  in  mortgage,  or  statutory  power,  202 
rules  as  to  exercise  of  power,  203,  204 
surplus  of  sale  money,  to  whom  payable,  204 
by  order  of  Court,  statutory  provisions  as  to,  204 
by  order,  on  bankruptcy  of  mortgagor,  205 
legal  estate,  on  sale  by  equitable  mortgagee,  205 
power  of,  not  within  rule  ag^nst  perpetuities,  288 
foreclosure  of  mortgage;  general   right  of,    and  proceedings 
in,  205 
opening  foreclosure,  206 
mortgagee  may  pursue  remedies  concurrently,  206 
alienation  of ;  by  transfer,  mode  of,  206 

not  by  parol,  where  mortgage  by  deposit,  207 
inquiry  and  notice  on,  207 
transferee  entitled  to  full  amount  secured,  207 
deeds,  &c.,  of  transfer  of,  ordinary  provisions  of,  356,  357 

of  mortgages    of  freeholds  or  leaseholds,  without  mortgagor's 

concurrence,  356 
where  mortgagor  joins,  356 
variation  where  mortgagor  joining 
has  incumbered,  356 
of  statutory  mortgage,  357 
of  mortgage  of  copyholds ;  where  by  deed,  357 

admittance  and  surrender  by  mortgagee,  where  necessary 

or  not,  357 
by  entry  of  satisfaction,  and  fresh  surrender,  357 
of  equitable  mortgage,  357 
by  sub  mortgage  ;  form  and  effect  of,  199 
to  owner  of  equity  of  redemption,  effect  of,  199 
redemption  of,  208 

right  of  mortgagee  to  notice  on,  and  exceptions,  208 

proceedings  to  enforce  right  of,  208 

Court  may  order  sale  on,  208 

effect  of  dismissal  of  action  for,  208 

by  owner,  in  fee  merges  debt ;  exceptions,  210 

2m 
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MOKTGAGB— continued. 

redemption  of — continued, 

by  tenant  for  life,  oo  merger  of  debt  on«  generally,  210 
reconveyance  on,  209 

not  essential  in  case  of  equitable  mortgage,  or  mortgage  by 

demise  for  term,  209 
by  memorandum  of  satisfaction  in  case  of  copybolds,  209 
under  Building  Societies  and  Friendly  Societies  Acts,  209, 

321 
by  vesting  order,  391 

transfer  in  lieu  of ;  statutory  provisions  as  to,  209 
by  husband  and  wife,  of  wife's  realty,  effect  of,  407 

MORTGAGES— <m<2  see  Mobtoage. 

of  leaseholds  by  assignment,  liability  of,  191 

by  deposit  of  deeds  not   so  liable,  nor  compellable   to 
take  legal  mortgage,  193 
rights  of,  as  to  fixtures  on  mortgaged  land,  194 
devolution  of  estate  on  death  of ;  statutory  provisions  as  to,  194,  195, 

397 
right  to  benefit  of  security  on  death  of,  7,  143,  195 
whether  joint  tenant,  or  tenant  in  common,  with  co-mortgagee,  129, 

195,  352 
muniments  of  title,  right  to  custody  of,  195 

limits  of  rights  of ;  special  stipulations  as  to  interest,  what  valid,  196 

deduction  of  bonus  or  commission,  where  valid,  196 
liability  of,  as  to  accounting,  waste,  &c.,  196 
expenses  of  management,  &;c.,  196 
collateral  benefits,  stipulations  for,  where  valid,  196 
right  of,  to  cut  timber,  statutory  provision  as  to,  197 
to  grant  leases ;  statutory  provision  as  to,  197 
to  insure  buildings,  statutory  provision  as  to,  197 
liability  of  estate  of,  for  judgment  debts,  kc,  215 
protection  of,  against  judgments,  &c^  216,  217,  218 

against  charge  for  death  duty,  218,  224 
bar  of  rights  of,  under  statutes  of  limitations,  419,  424,  425,  426 
notice  prior  to  redemption,  right  to,  208 
right  of,  as  to  proof  of  mortg^agor's  title,  275 

with  power  of  sale,  may  be  registered  as  owner  under  Ijand  Transfer 
Acts,  479 

MORTGAGOR— oficf  tee  Mobtgaoe. 

position  of,  after  alienation  of  equity  of  redemption,  186 
in  possession,  position  of,  at  law  and  in  equity,  188 

actions  by,  under  Judicature  Act,  1873 :  189 

leases  by,  former  law  ;  Tenants  Compensation  Act,  1890, 

as  to,  189,  190 
leasing  power  of,  under  Conv.  Act,  1881 :  190 
inspection  by,  of  title-deeds  in  mortgagee's  custody,  195 
bar  of  rights  of,  under  st.  of  limitations,  186,  423 

MORTMAIN, 

alienation  in,  meaning  of,  470 

statutes  restraining,  and  relaxations  of.    See  Oorpoba- 

TION, 
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M  ORTH  A I N— continued. 

alienaUon  in,  forfeiture  for,  440 

term  improperly  applied  to  charitable  dispositions,  293 

MORTVUM  VADIUM, 
meanlDg  of,  184 

NEXT  OF  KIN, 

meaning  of,  404  n.  (n) 
statntory,  meaning  of,  ib, 

NEXT  PRESENTATION, 

what  it  is,  20 

forfeit  are  of,  to  Crown,  for  simony,  296,  440 

NOTICE— «nd  see  Pubchaseb  ;  VOLUNTBBB. 

purchaser  without,  conveyance  by  trustee  to,  effect  of,  151 
purchaser  with,  of  prior  claim,  takes  subject  thereto,  165 

of  unregistered  rent-charge,  takes  subject  thereto,  238 
is  either  actual  or  constructive ;  what  is  constructive,  165 
Conv.  Act,  1882,  as  to,  166 
right  to  tack,  how  affected  by,  199 

of  transfer  of  mortgage,  importance  of  giving  to  mortgagor,  207 
effect  of,  under  County  Registration  Acts,  271,  272 
constructive,  to  purchaser  accepting  limited  title,  275 

OPERATIVE  PART 

in  deed,  clauses  contained  in,  340 

OPERATIVE  WORDS, 

in  conveyances,  333 
in  wills,  380 

OPTION  OF  PURCHASE, 

of  realty,  exercise  of  after  owner's  death,  effect  of,  164 
right  of  devisee  as  to  purchase-money,  in  such  case,  388 
application  of  rule  against  perpetuities  to,  284 

OUTGOINGS— and  tee  CONDITIONS  OP  Sale. 

liability  for,  under  open  contract  of  Fale,  163 

OWNERSHIP, 

nature  and  varieties  of,  1 

absolute,  theoretically  not  applicable  to  land,  11 

rights  inferior  to.    See  Rights. 

PARCELS, 

in  deeds,  meaning  and  place  of,  340 
meanings  of  various  terms  in,  334 
plan  accompanying,  object  of,  340 

PARK, 

franchise  of,  19 

PARTICULAR  ESTATE, 
meaning  of,  94,  99 
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PARTICULARS  OF  SALE, 

inclnded  in  memorandum  of  contract,  in  auction  sale,  302 
misdescriptions  in,  and  conditions  as  to,  304 

PARTITION, 

definition  of,  133 

by  joint  tenants,  133 

by  coparceners,  136 

by  tenants  in  common,  138 

voluntary,  133< 

deed  of,  313 

by  action,  133 

by  order  of  Board  of  Agriculture,  134 

under  Settled  Land  Acts,  66 

sale  in  lieu  of,  under  Partition  Acts,  134,  136, 138,  144 

PARTNERS, 

land  held  by,  where  personalty,  7,  142 
deemed  tenants  in  common,  129 

PASTURE, 

common  of,  249,  250,  261 
exclusive,  as  a  profit  d  prendre,  256 

PEPPERCORN  RENT.    See  Rent-sebvice. 

PERMISSIVE  WASTE.    See  WASTE. 

PERPETUITIES, 

definition  of  perpetuity,  282 

period  fixed  by  law  for  vesting  of  future  estates,  283 

restriction  created  by  rules  applicable  to  remainders,  115,  283 

cases  to  which  these  rules  do  not  apply,  283 

the  rule  against,  283 

instances  of  application  of,  to  executory  interests,  283 

to  contingent  remainders,  284 
application  of,  to  limitation  to  class,  286 

to  restraint  on  anticipation,  285,  455 
when  the  period  fixed  by,  commences,  285 

in  case  of  appointment  in  exercise  of  special  power,  285 

general  power,  286 
application  of,  to  appointments  generally,  286 
further  period  allowed  in  case  of  gestation,  286 
what  lives  may  be  the  measure  of  the  period,  286 
effect  of  remoteness  under,  upon  preceding,  subsequent,  or  alter- 

nate  limitations,  286 
where  not  applicable  to  powers  of  or  trusts  for  sale,  287 
where  applicable  thereto,  287 

not  applicable  to  limitation  defeating  estate  tail,  287 
nor  to  trust  for  charity,  287 
nor  to  covenants  or  conditions  in  leases,  288 
nor  to  right  of  re-entry  for  securing  rent-charge,  288 
nor  to  power  of  sale  in  mortgage,  288 
nor  to  restrictive  covenants,  288 
nor  to  contracts  generally,  288 
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PBRPETUITIES— conlinved. 

trusts  for  accnmnlation  within  the  role;   exception,  289,  290;  zee 
Accumulation  of  Income. 

PERSONAL 

estate  or  property,  6  ;  ue  Pbopebty. 
terms  used  to  denote,  8 
strict  settlement  of,  359 

PERSONAL  RBPRESENTATIVE--an(i  tee  Adminibtbatob  ;   ExiBCUTOB ; 
Intestacy,  Succession  on  ;  Will. 
meaning  of  the  term,  370 
devolution  of  estate  on,  and  alterations  as  to  realty  by  Land  Transfer 

Act,  1897 :  228,  230,  868,  370,  394 
devolution  of  trust  and  mortgage  estates  on,  397  ;  and  tee  163,  194 
powers  of  disposing  of  assets  of  deceased,  373,  395 ;  and  $ee  Debts  of 

Deceased  Pebsons. 
restrictions  on  sale  of  realty  by  one  of  several,  under  Land  Transfer 

Act,  1897,  370,  872 
ofiGice  of,  cannot  be  transferred  or  resigned,  371,  395 
appointment  of  judicial  trustee  to  act  as,  371 ,  395 
liability  of,  for  rents,  &c.,  and  statutory  protection  of,  80,  240 
indemnity  to,  on  transfer  of  leaseholds  to  specific  legatee,  374 
rights  of,  as  to  income  of  estate,  374,  375 
appropriation  of  property  by,  in  satisfaction  of  legacy  or  share  of 

residue,  374  n.  (10),  396  n.  {e) 
former  right  to  residue  not  disposed  of  by  will ;  present  law  hereon, 

376,  443 
powers  of  sale,  under  Lands  Clauses  Consolidation  Act,  473 
transmission  to,  of  registered  land,  498 
married  women,  as ;  former  law ;   under  Married  Women's  Property 

Act,  1882 :  455,  456 
infant,  where,  462 
of  unsound  mind,  where,  466 
felon  may  be,  467 

PETIT  SBRJEANTY, 
tenure  of,  15 

PIN  MONEY, 

meaning  of,  358  n. 

rent-charge  for  securing,  in  settlement,  359 

PISCARY, 

common  of,  249 

PLAN.    See  Pabcels. 

PORTIONS.    See  Settlement. 

POSSESSION, 

ownership  in,  nature  of,  1 
estate  in,  definition  of,  38 
and  seisin,  what  distinction  between,  34 
purchaser's  right  to,  under  contract  of  sale,  163 
mortgagor  in,  position  of.    See  Mobtgaoob. 
mortgagee  in,  rights  and  liabilities.    See  Mobtgaoee. 
transmutation  of,  in  conveyances,  317,  318 
what  is,  under  statutes  of  limitations,  418  n.  (c) 
title  by,  274 
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POSSIBILITY  OF  ISSUE  EXTINCT, 
estate  tail  after,  natnre  of,  51 

liability  of  owner  of,  for  waste.    See  Waste. 
powers  of  owner  of,  under  Settled  Land  Acts,  62 

POSSIBILITY  OF  REVERTER, 

meaning  of,  as  distingaished  from  reversion,  95 
alienation  of,  96 

POSTHUMOUS  CHILD, 
rights  of,  111,  898 

POWER  OF  ATTORNEY, 
nature  of,  336 

to  execute  deed,  must  be  made  by  deed,  336 
execution  under,  mode  of ;  Cony.  Act,  1881,  hereon,  836 
determination  of,  through  death,  ko.  ;  statutory  alterations  as   to, 

836,  337 
by  married  woman  under  Conv.  Act,  1881,  &c.,  449 

POWERS, 

or  powers  of  alienation,  defined,  167 ;  and  see  125 
distinguished  from  rights  of  alienation  incident  to  ownership,  167 
classification  of,  168 
at  conmion  law,  for  sale  of  land  by  executors,  168 
distinguished  from  devise  in  trust  for  sale,  168 
executors  may  have,  by  implication,  169 
effect  of  Land  Transfer  Act,  1897,  upon,  169 
statutory,  instances  of,  170 

for  sale  of  land  by  executors,  169,  170 
under  law  relating  to  executory  interests,  nature  and  examples  of,  125, 
170, 171 
appointment  under,  to  one  to  use  of  another,  171 
of  revocation  merely,  125,  171 
over  copyhold  land,  171 
equitable,  nature  of,  172 
powers  over  chattel  interests  are,  172 
powers  of  sale,  &c.,  of  trustees  and  mortgagees  are,  172 
of  appointment  and  of  revocation,  what  so  called ;  terms  applicable  to, 
172,  173  ;  and  see  125 
are  either  general  or  special,  173 
creation  of,  modes  of,  173,  174,  317 
transfer  and  devolution  of,  174 

joint,  by  whom  exercisable;  statutory  provision  as  to,  174,  182 
execution  of,  discretion  as  to,  175 

distinction  in  case  of  power  imperative,  or  in  nature  of  a 

trust,  175 
modes  of,  observance  of  formalities,  175 
words  of  conveyance  may  operate  as,  327 
by  general  devise  or  beqnest,  where,  and  distinction  as  to 

special  power,  380 
by  will  made  before  creation  of  power,  366,  381 
defective,  where  aided  in  equity,  176 
statutory  provisions  as  to,  176 
partial,  177 
reservation  of  power  of  revocation,  177 
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POWERS— continued. 

of  R^pointmeDt— continued, 
appointment  under,  invalid,  if  appointee  not  object  of  power,  177 
but  may  give  rise  to  election,  379 
appointment  in  excess  of  power,  instances  and  effect  of,  178 

nnder  non-exclnsive  power,  former  law  as  to ;  statutory  altera- 
tions, 179 
in  fraud  of  power,  meaning  and  effect  of,  179 
appointee  may  make  contemporaneous  settlement,  180 
covenant  to  appoint  by  will  where  void,  180 

determination  of,  modes  of,  180-182 
of  sale,  &c.,  by  trustees,  duration  and  extinguishment  of,  180 
appendant  or  appurtenant ;  effect  of  alienation  of  estate  on,  181 
collateral,  or  in  gross  ;  distinction  as  to,  181 
release  of,  and  statutory  alteration  as  to,  181 
disclaimer  of,  statutory  provision  as  to,  182 
liability  of  estate  subject  to,  for  judgment  debts,  215 

appointed  under,  for  succession  duty,  222 
general,  property  appointed  under  by  will  liable  for  appointor's  debts, 
228,462 
appointment  under  may  be  fraud  on  creditors  under  13  Bliz.  c.  6 :  296 
appointment  under  to  volunteer  was  subject  to  27  Eliz.  c.  4 :  298 
realty  appointed  under  by  will,  devolution  of,  under  Land  Transfer 
Act,  1897 :  230,  368 
by  will  to  child  or  issue,  as  to  lapse  in  case  of,  387 
application   of   rule   against   perpetuities,    285,    286.     And   ue   Feb- 

PETXnTIES. 

married  woman  may  exercise,  &c.    See  Married  Woman. 

bankrupt,  what  he  may  exercise,  and  what  exercisable  by  trustee, 

432,  433 
what  exercisable  by  infant,  458 

PRECATORY  TRUST, 
meaning  of,  145 

PRESCRIPTION, 

definition  of,  426 

to  what  rights  applicable,  426 

at  common  law,  not  abolished  by  Prescription  Act,  426 

profit  d  prendre  in  gross,  the  only  mode  of  prescription  for,  427 

requisites  for,  427 

must  be  in  respect  of  fee  simple,  427 

in  que  estate^  427  and  n.  (io) 

lessee  cannot  claim  by,  against  his  lessor,  427 

how  it  may  be  defeated,  427,  428 
lost  grant,  presumption  of,  in  lieu  of,  where  adopted,  428 

not  abolished  by  Prescription  Act,  426 
under  Prescription  Act,  428,  429 

extension  of  time  where  infancy,  lunacy,  coverture,  tenancy 
for  life,  or  action,  429 

and  where  claim  to  easement  is  resisted  by  reversioner,  429 
and  n.  (AA) 

what  is  an  interruption  under,  429 

effect  of  unity  of  possession  or  title  upon,  430 
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PRESCRIPTION  —continued. 

under  Prescription  Act — eontUiued. 

need  not  be  claimed  in  respect  of  fee  simple,  430 

but  cannot  be  claimed  by  lessee  for  term  of  lease,  or  over 

lessor's  land,  430 
light  an  exception,  430 
enjoyment  must  have  been  of  right  under,  except  in  case  of 

light,  430 
Crown  not  bound  by  provisions  as  to  light,  429  n.  (t) 

PRIVATE  STREET  WORKS  ACT, 

charge  for  works  under,  246  n.  {q) 

PROBATE.    SeeWihh, 

PROFIT  A  PRENDRE— cmd  see  COMMON,  RiQHTB  OF. 
meaning  of,  249 

reservation  of,  on  grant  of  land,  effect  of,  251 
other  than  right  of  common,  a  right  in  gross,  255 

how  acquired,  256 ;  and  eee  Pbbscbiption. 

interests  in,  and  transfer  of,  255 

instances  of,  255,  256 

PROFITS 

of  land,  grant  of,  may  include  the  land,  334 

who  entitled  to,  until  contingent  interest  vests,  114 

birth  of  posthumous  child,  111,  398 

PROPERTY— ond  eee  Rights, 

various  meanings  of  the  term,  2 
real  and  personal,  6 

distinctions  between,  7 

PROPERTY  TAX 

payable  by  landlord,  349 

PROTECTION  ORDER    See  Marbied  Woman. 

PROTECTOR  OF  SETTLEMENT, 

office  of,  and  how  created  or  arising,  104 

consent  of,  for  barring  estate  tail  in  expectancy,  rules  as  to,  105 

base  fee  may  be  created  without,  105.    See  Babb  Fe£. 
none  where  estates  created  by  different  instruments,  106 
when  under  disability.    See  Harbibd  Woman  ;  Infant  ;  UHsotrND 
Mind,  Persons  of  ;  Felons. 

PROVISO 

in  deed,  place  of,  341 

PURCHASE, 

acquisition  by,  technical  meaning  of,  266 

in  name  of  another,  resulting  trust  under,  1()1 

power  of,  of  land,  in  personalty  settlement,  363 

PURCHASER— an<2  tee  Sale  of  Land. 

whether  joint  tenant  or  tenant  in  common  with  co-purcliaser,  129 

without  notice,  rights  of,  151.    See  Notice. 

with  notice,  liability  of,  165.    See  Notice. 

of  leaseholds,  has  notice  of  covenants,  &c.,  where,  166 

has  notice  of  terms  of  tenancies,  where,  166 

of  equitable  interest,  takes  subject  to  prior  equities,  166 
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PURCHASER— ooTrfmucd. 

lien  of,  for  parchase-money  or  deposit.    See  Equitablk  Chabobs 

AND  LiBNB. 

protection  of,  against  judgments,  &;c.,  216,  217,  218 

liability  of,  for  succession  daty  unpaid,  224 

protection  of,  without  notice,  against  charge  for  estate  duty,  221 

against  charge  for  succession  duty,  224 
whether  bound  by  charge  of  debts,  &c.,  226,  229,  281 
protection  of,  against  unregistered  land  charges,  217 
alienations  formerly  void  as  against,  st.  27  Eliz.  c.  4 :  298 
alteration  by  Voluntary  Conveyances  Act,  1893  :  298 
right  of,  as  to  execution  of  conveyance,  by  Conv.  Act,  1881 :  336 
meaning  of,  in  Inheritance  Act,  398 
from  trustee,  on  wrongful  sale,  statutes  of  limitation  as  to,  422 

PUR  A  UTRE  VIE,  ESTATE, 
definition  of,  32 
limitation  of,  to  special  occupants,  32 

as  quasi-entail,  32 
less  than  estate  for  tenant's  life,  32 
how  created,  50 

alienation  of,  extent  of  power  of,  at  common  law,  68 
general  or  common  occupancy  of,  and  its  abolition,  59 

none  in  case  of  rent-charge,  241 
statutory  provisions  as  to  alienation  and  devolution  of,  59,  60,  365 
powers  of  owner  of,  under  Settled  Land  Acts,  62 
order  for  production  of  cettui  que  vie  on  supposed  expiration  of,  72 
continuance  of  tenant  in  possession  after  determination  of,  91 
liability  of,  for  deceased  owner's  debts,  60,  227 
devolution  of,  under  Land  Transfer  Act,  1897,  60 

PUR  CA  USE  DE  VICINAGE.    See  Common,  Rights  op. 

QUARTERLY  TENANCY, 
nature  of,  32 
determination  of,  84 

QUASI-ENTAIL, 

meaning  of,  32 
alienation  of,  69,  60 

QUIA  EMPTORES,  STATUTE, 

provisions  and  operation  of,  13,  233 
prevented  creation  of  manors,  18 

and  of  determinable  fee  simple,  36 

QUIT-RENT— aTMi  »ee  Rent. 
meaning  of,  14 

may  be  payable  by  copyhold  tenant,  24 
relief  against  forfeiture  for  non-payment  of,  439 

QUOUSqUE 

seizure  of  copyhold  land,  24 

RACK-RENT, 

meaning  of,  79 
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BEAL, 

estate  or  property,  6 ;  see  Pbopebty. 

terms  used  to  denote,  8 
REAL  ESTATES  CHARGES  ACTS.    See  MoBTOAQB ;  Equitable  Chabgbs 

AND  LiBNS. 

RECEIPT, 

statutory  powers  to  trustees  to  g^ve,  159 

in,  or  indorsed  on,  deed ;  Conv.  Act,  1881,  as  to,  342 

as  an  authority  for  payment  to  solicitor,  under 
Conv.  Act,  1881,  342 
for  rent,  evidence  of  validity  of  lease,  Conv.  Act,  1881,  as  to,  270 
discharge   of   mortgage   to    Building   or   Friendly   Society,   by    in- 
dorsed, 209,  321 

RECEIVER, 

appointment  of,  by  mortgagee,  201 

on  equitable  execution,  215,  216 

RECEIVING  ORDER 

in  bankruptcy,  431 

RECITALS 

in  deeds,  use  of,  340 

where  evidence  of  facts  recited,  269,  840 

estoppel  may  arise  by,  340 

may  explain  or  control  operative  part,  where,  340 

narrative,  general,  particular,  introductory,  meanings  of,  340 

presumed,  of  deeds  stated  to  be  supplemental,   Conv.    Act,    1881, 

hereon,  340 
not  essential  parts  of  deeds,  340 

RECONVEYANCE  OF  MORTGAGE.    See  Mobtgaob. 

REDDENDUM 

in  deed,  meaning  and  place  of,  341,  348 

REDEMPTION, 

of  mortgages.    See  Mobtoaob. 

of  rents  under  Conv.  Act,  1881 ;  237,  242 

certificate  of,  393 
of  tithe  rent-charge,  246 

certificate  of,  393 
of  charge  for  improvements,  70  n.  (n) 

under  Copyhold  Act,  247 

RE-ENTRT,  CONDITION  OF.    See  Condition  subsequent. 

REGISTRATION, 

of  judgment  debts  and  writs  of  execution,  217 

of  Crown  debts,  218 

of  rent-charges,  238 

of  land  charges,  under  Land  Charges,  &c.,  Act,  1888 :  248 

where  not  applicable,  248 
of  tUes  penderUes,  270 
of  deeds  of  arrangement,  271 
of  titles,  &c.    See  Reoistbation  of  Title. 
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KBGISTBATION— coratniMid. 

under  Middlesex  Registry  Act,  271 

effect  of,  and  of  notice  of  unregistered  instrument,  271 

alteration  as  to  wills  by  Vendor  and  Parchaser  Act,  271 

is  not  notice,  271 

of  land  registered  nnder  Land  Transfer  Acts,  not 
required,  271 
nnder  Yorkshire  Registries  Acts,  272 
where  essential  to  validity  of  deed,  338  and  n.  (A) 
of  rent-charge  nnder  Improvement  of  Land  Acts,  393 
of  mortgages  or  charges  of  companies,  472 

REGISTRATION  OF  TITLE, 

under  Land  Transfer  Acts,  1875  and  1897 ;  see,  in  TABLE  OF  CON- 
TENTS, pp.  xxi-xxiii 

RELEASE, 

at  common  law,  definition  of,  &c.,  311 

deed  requisite  for,  311 

where  applicable,  311,  312 
by  joint  tenant  or  coparcener  to  co-tenant,  132,  311,  312 
statutory,  319 
of  powers,  181 
of  rents,  237,  241 
of  rights  of  common,  253 
of  easements,  263 

RELIEF, 

meaning  of,  and  where  due,  14,  24 

REMAINDER, 

is  vested  or  contingent,  93 

definition  and  creation  of,  99 

successive  estates  in,  99 

out  of  what  estates  may  be  created,  99 

out  of  estate  for  years,  effect  of,  at  law,  100 

in  equity,  100 
as  to  tenure  of,  100 

distinguished  from  executory  interest,  100 
particular  estate  by  same  grant  must  precede,  100 
cannot  follow  grant  of  fee  simple,  101 
must  immediately  follow  particular  estate,  101 
may  be  limited  by  declaration  of  use,  122 
vested.    See  Vested  Remaindeb. 
contingent.    See  Contingent  Remaindeb. 
cross.     See  Cross  Remaindebs. 
liability  for  debts.    See  Expectancy. 

REMAINDERMAN, 

meaning  of  term,  99 

REMOTENESS.    See  Pebpetuities. 

RENT. 

definition  of,  general,  232 

estates  in  land  the  only  subjects  of,  232 

payments  resembling,  in  respect  of  incorporeal  hereditaments,  232 

different  kinds  of,  232 

-seek  at  common  law,  and  statutory  alterations  as  to,  236 

provisions  of  statutes  of  limitations  as  to,  425 
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RENT-OHARGB, 

definition  of,  237 
interests  in,  237 
creation  of,  238 

provision  of  Statute  of  Uses  as  to,  238,  317 
express  power  of  distress  necessary  at  common  law ;  statntoiy 
alteration,  288 
reservation  of  rent  on  grant  of  fee  simple,  when  construed  as,  238 
registration  of,  238 
payment  of,  239 
apportionment  of,  239,  241 

conditions  of  sale  as  to,  303 
recovery  of,  how  secured;  Conv.  Act,  1881,  hereon,  289 
sale  or  mortgage  by  order  of  Court,  239 
action ;  liability  of  subsequent  owners  of  land,  240 
right  of  re-entry  for,  not  within  rule  against  perpetuities, 
288 
statutory  protection  of  personal  representatives  against,  240 
title-deeds  of  land  charged,  does  not  g^ve  right  to,  240 
alienation  of,  240 
determination  of,  241 

release  of  part  of  land  from ;  statutory  alteration  as  to,  241 
reservation  of,  on  sale  under  Settled  Land  Acts,  66 
liability  of,  to  execution  under  judgment,  21 6 

for  debts  on  decease,  227 
provisions  of  st.  of  limitations,  as  to,  426 
for  pin  money  or  jointure  in  settlement,  369 

RBNT-SEGE.    See  Rent. 

RBNT-SERVICB, 

definition  of,  232 

varieties  of ;  ground-rent,  rack-rent,  dead  rent,  79 
improved  ground-rent,  347 
quit-rent,  rent  of  assize,  chief-rent,  fee-farm-rent,   232, 

233,  and  nn.  {d)  («). 
peppercorn  rent,  233 

creation  of,  233 

due  from  copyholders  by  special  custom,  233 

where  no  reversion,  effect  of  reservation  of,  233 

payment  of,  234 

apportionment  of,  284,  236,  237 

recovery  of ;  distress,  234 

nature  of  remedy  by,  236 
only  during  tenancy ;  exceptions,  235 
where  only  by  express  agreement,  235 
on  estate  in  expectancy,  285 

action  at  law,  236 

not  extinguished  by  st.  of  limitations;  but  arrears  barred  by,  425, 
426 

alienation  of,  286 

grant  of,  separately,  236 

apportionment  of,  on  alienation  of  part  of  reversion,  236 

conditions  of  sale  as  to  apportionment  of,  303 

liability  of,  to  execution  under  judgment,  214 


i 
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RENT-SERVICE— eofOtnu^ei. 

determination  of,  modes  of,  236,  237 

formerly  by  merger  of  reversion  ;  statutory  alteration,  108,  287 

RENTS  AND  PROFITS, 

pnrchaser's  right  to,  under  open  contract,  163 
conditions  of  sale  as  to,  306 

RESERVATION, 

in  deed,  meaning,  place,  and  operation  of,  341  and  n.  {uu) 
of  rents,  &g.,  in  lease,  79 

RE-SETTLEMENT.    iS^  Settlsment. 

RESTRICTIVE  COVENANTS.    See  COVENANTS. 

RESULTING.    See  Tbust  ;  Uses. 

REVERSION. 

definition  of,  94 

creation  of,  94 

on  estate  for  years,  grantor's  seisin,  94 

rights  of  owner  of,  as  to  use  and  enjoyment,  96 

in  case  of  waste  by  particular  tenant.    See  Waste. 

as  to  title-deeds.    See  Title-deeds. 
alienation  of,  96.    See  Attornment. 
grant  by  reversioner,  of  less  estate ;  lease  of  reversion,  95 
right  to  rent  passes  on  grant  of,  96.    And  see  Rent. 
conditions  and  covenants  did  not  pass  with,  at  common  law,  96 

statutory  alterations,  97,  98 
covenants  running  with,  meaning  of,  96 
expiration  or  determination  of,  98 
liability  of,  for  debts.    See  Expectancy. 

REVERSIONER, 

meaning  of,  94 

REVOCATION,  POWER  OF— we  Executory  Interests  ;  Powers. 

RIGHTS, 

of  property,  meaning  and  classes  of,  1 

resembling  easements,  instances  of,  259 
of  ownership,  1 
inferior  to  ownership,  what  comprised  in,  2,  167 

RIGHTS  OF  COMMON.    See  COMMON,  Rights  of. 

RIVER, 

bed  of,  presumption  as  to  ownership  of,  334 

ROMAN  CATHOLICS, 

former  disabilities  of,  and  statutory  alterations,  440 

ROYALTY, 

meaning  of,  79 

SALE  OF  LAND, 

contract  for,  trust  arising  from,  168, 165 

provisions  of  St.  of  Frauds  as  to,  300 

what  interests  deemed  land  under,  300 

exception  of  things  growing,  or  fixtures,  where,  300,  301 
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SALE  OF  hAilD— continued, 

contract  for,  provisions  of  St.  of  Frauds  as  to — continued. 
requisites  of  memorandum  under,  301 
signature  of  memorandum,  301,  302 
when  memorandum  may  be  made,  302 
where  enforceable  through  by  parol,  302 
open,  meaning  of,  268 

purchaser's  right  to  marketable  title,  under,  268;  cmd  tee 

Title, 
possession  or  receipt  of  rents  and  profits  under,  163 
liability  for  outgoings  under,  163 
interest  on  purchase-money  under,  163 
benefits  and  losses  affecting  the  property,  after,  164 
misdescriptions  in,  effect  of,  304 
fire    insurance,    benefit    of,    purchaser    not    entitled  to, 

under,  164 
preparation  and  costs  of  conveyance,  under,  306 
conditions  of  sale  in ;  tee  Conditions  of  Sale. 
death  of  either  party  to,  effect  of,  164 

vendor's  death,  conveyance  after ;  Gonv.  Act,  1881,  hereon,  164 
effect  of  Land  Transfer  Act,  1897,  in  such  case,  165 
disclaimer  of,  by  vendor's  trustee  in  bankruptcy,  effect  of,  436 
conveyances  upon ;  ordinary  forms  of,  342-346 

of  freeholds ;  usual  recitals  and  other  clauses  in,  342,  343 
on  sale  of  equity  of  redemption,  343 

incumbrances  on,  how  referred  to ;  indemnity  against,  343 
on  conveyancQ  by  mortgagor  and  mortgagee,  343 
provisions  for  keeping  mortgage  debt  on  foot,  344 
equitable  mortgage  paid  off,  not  usually  noticed  in,  S44 
on  sale  by  trustees,  &c.,  under  powers  of  sale,  344 
by  appointment  in  exercise  of  power,  344 
under  Settled  Land  Acts,  344 
on  sale  by  mortgagee  under  power,  344 
on  sale  in  consideration  of  rent-charge,  344 
where  property  sold  is  estate  in  expectancy,  345 
of  leaseholds ;  usual  recitals  and  clauses  in,  345 

on  sale  of  part  of  property,  usual  methods  of,  345 
of  copyholds ;  covenant  to  surrender,  usual  provisions  of,  346 
on  sale  by  mortgagee  under  power,  346 
on  sale  by  mortgagor  and  mortgagee,  346 
where  conveyance  is  by  deed,  346 
of  equitable  estates,  usual  form  of,  326 
by  the  Court ;  purchase-money  on,  paid  into  Court,  306 
order  for  sale  by,  binds  equitable  interests,  306 
purchaser  compellable  to  accept  equitable  title,  where,  307 
Conv.  Act,  1881,  as  to  validity  of  sale  under  order  of  Court,  307 
power  of,  not  within  rule  against  perpetuities ;  exception,  287 

SANS  N OMBRE, 

common,  251 
SATISFIED  TERM.    See  Term. 
SCINTILLA  JURIS,    See  Executory  Interests, 

SEALING 

of  deed,  what  is,  336 
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SEARCHBS, 

what,  to  be  made  on  investigatioii  of  title,  270.  271 
official,  statutory  provision  as  to,  270  n.  {q) 

SECRET  TRUST.    See  Teust. 

SEIGNORY.    See  Lobdshjp. 

SEISIN, 

meaning  of,  13 

of  copyholds  is  in  lord  of  manor,  21 

qoasi-,  of  copyhold  tenant,  21 

of  castomary  freeholds,  28 

of  estates  of  freehold,  38 

distinguished  from  possession  of  tenant  for  years,  34 

per  my  et  per  touiy  meaning  of,  128 

livery  of,  308 

descent  depended  on,  formerly,  398  n.  (p) 

SEPARATE  USE.    See  Mabribd  Woman. 

SERVITUDE, 

meaning  of,  257 

SETTLED  ESTATES  ACT,  1877, 

provisions  of,  as  to  lease  and  sales,  61,  144 

by  whom  powers  under,  are  exercisable  in  various  cases,  406  n.  {k) 
448  n.  (n),  461,  465 

SETTLED  LAND  ACTS,  1882  to  1890, 

cutting  and  sale  of  timber  under,  53,  54 
settlement  under,  meaning  of,  61 
settled  land  under,  meaning  of,  61 
compound  settlement  under,  meaning  of,  62 
tenant  for  life  and  persons  having  powers  of,  under,  62,  63,  84 
powers  of  alienation,  &c.,  under,  63 

leases  authorised  by,  restriction  as  to  mansion-house,  Ac,  63 
requisites  of  leases  generally ;  building  and  mining  leases,  63 
other  leasing  powers,  64 
variations  by  leave  of  Court,  66 
power  of  granting  licences  for  copyhold  leases,  65 
lease  reserving  minerals,  grant  of,  under,  66 

sale,  powers  of,  under;  restrictions  as  to  mansion-house,  Ac;  heir- 
looms, 64 

enfranchisement,  exchange,  partition,  mortgage,  powers  of,  65,  66 
ancillary  powers,  66 
conveyances,  Ac.,  under,  66 

operation  and  effect  of,  67 

jointure  and  portion  charges  do  not  affect,  67 
notice  to  trustees,  provisions  as  to,  67 
trustees  of  settlement,  who  are,  68 

appointment  of,  157,  461 
duties  of  tenant  for  life  in  exercising  powers,  69 
protection  of  purchasers,  Ac,  69 
where  tenant  is  purchaser,  69 
capital  money,  payment  and  investment,  Ac,  of,  69,  70 

devolution  of,  71 
improvements  under,  70  and  n.  (x),  71 
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SETTLED  LAND  ACTS— eonHnued. 

settlement  of  land  purchased  under,  72 

powers  under,  cannot  be  assigned  or  restricted,  72 

forfeiture  not  incurred  through  exercise  of,  72,  439 
not  affected  by  tenant's  bankruptcy,  432 
effect  of,  on  settlement  powers,  72 

estates  in  expectancy,  powers  not  incident  to,  96 

application  of,  to  estates  in  community,  132 

equitable  estates,  150 

provisions  of,  as  to  trusts  for  sale,  160, 151 

protection  and  reimbursement  of  trustees  under,  160 

decision  by  Court  of  questions  under,  160 

tithe  rent-charge,  lay  interest  in,  is  within,  245 

common,  rights  of,  &c.,  are  within,  252 

copyholds,  conveyance  of,  by  deed  under,  322 

married  woman,  tenant  for  life,  powers  in  case  of,  406,  448 
where  entitled  for  separate  use,  454,  465 

lands  of  infant,  provisions  of,  as  to,  461 

infant,  exercise  of  powers  on  behalf  of,  461 

lunatic,  exercise  of  powers  on  behalf  of,  465 

registration  of  title  to  land  subject  to  ;  see  Registration  op  Titlk. 

SETTLEMENT, 

meaning  of,  in  Settled  Land  Acts,  61 

contingent  remainders  in,  and  trustees  to  preserve.  111,.  112 

restrictions  on  limitations  of  contingent  remainders  in,  115 

power  of  sale  in,  duration  of,  180,  287 

voluntary,  where  void  as  against  creditors  or  purchasers ;  see  VOLUK- 

TABY. 

for  value,  where  void  as  against  creditors,  297 

of  infant  upon  marriage,  457 

of  married  woman's  property,  effect  of,  upon  Mahied  Women's  Propertv 
Act,  1882,  411 

of  land,  different  kinds  of,  857 

strict,  objects  of,  and  parties  to,  358 
ordinary  provisions  of,  358 
recitals  in,  358 
limitations  of  uses  of,  359 
portions  term,  objects  and  trusts  of,  359,  360 

who  are  younger  children  under,  359 
provisions  for  wife  and  children  of  second  marriage,  360 
powers  formerly  inserted  in,  now  statutory,  360,  361 
copyholds  settled  by ;  covenant  to  surrender,  361 
leaseholds  or  personal  chattels  settled  by,  trusts  of,  361 

strict  by  way  of  re-settlement,  when  usually  made,  361 
disentailing  deed  preceding,  terms  of,  362 
usual  provisions  of,  362 

of  land  by  means  of  trust  for  sale,  object  of,  362 
trust  for  sale,  &c.,  in,  usual  terms  of,  362 
trusts  of  sale  moneys,  separate  deed  of,  usually,  362,  363 

of  personalty,  giving  power  to  trustees  to  purchase  land,  provisions 
relating  thereto,  363 

in  matrimonial  causes,  or  variation  of,  by  Court,  410 

SETTLEMENT  ESTATE  DUTY.    See  Estate  Duty. 
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SEVERAL  FISHERY, 
meaniog  of,  256 


SEVERALTY. 

ownership  in,  meaning  of.  127 

SHACK.    See  COMMON.  Rights  of. 

SHELLETS  CASE.  RULE  IN— ami  ue  Words  of  Limitation. 
statement  of.  329,  and  n.  (e) 

examples  of  its  application  in  convejances.  329,  330 
application  of.  to  wills,  384 
requisites  to  its  application,  330,  and  n.  (m) 
analogy  to,  in  limitation  of  estate  for  years,  331 
application  of,  to  equitable  estates,  and  exceptions,  333 

SIMONY.    See  Fobfextube. 

SPECIAL  OCCUPANT, 

meaning  of,  and  who  may  be.  32 
liability  of,  for  debts,  59 

SPRINGING  AND  SHIFTING  USES.    See  Uses. 

STAMP. 

on  deed.  &c.,  effect  of  want  of,  338 

stipulation  against  objection  by  purchaser  for  absence  or  insufficiency 

of,  304 
where  such,  or  the  like,  stipulation  is  void  by  Stamp  Act,  304 
on  copies  of  court  roll,  324 
on  dispositions  of  registered  land,  490 

STATUTES 

merchant,  and  staple,  and  recognizances  in  nature  of,  213  n.  (p) 

STATUTES  OF  LIMITATIONS, 

title  depending  on.  on  sale  of  land,  275 

early  and  modern,  relating  to  land,  417 

what  interests  in  land,  &c.,  within,  417 

how  affected  by  Land  Transfer  Act,  1897,  417 

effect  of,  in  extinguishing  claim,  418,  and  n.  (e) 

period  prescribed  by,  for  recovery  of  land,  418,  and  nn.  (/),  {g) 

in  case  of  future  estate,  419 
extension  in  case  of  disability,  419,  and  n.  (j) 

not  as  regards  separate  estate  of  married  woman,  455 
provisions  of,  as  to  actions  for  possession  by  mortgagee,  and  fore- 
closure, 419 
as  to  estates  tail  and  base  fees,  420 
when  right  of  action  accrues  under,  in  various  cases,  420,  421 

effect  of  acknowledgment  in  writing,  as  to,  421,  422 
and  of  concealed  fraud,  422 
in  case  of  wrongful  conveyance  by  trustee,  422 
equitable  remedies,  application  of,  to.  422 

claims  of  cestui  que  truU  against  trustee ;  statutory  alterations,  422, 
423.  424 

2  N 
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STATUTES  OF  LIMITATIONS— con/mtiwi. 

equity  of  redemption  where  barred  under,  186,  423 

acknowledgment,  what,  prevents,  423 
Crown  not  barred  by,  in  general ;  special  provision  as  to,  423 
provisions  of,  as  to  advowsons,  424 

as  to  moneys  charged  on  land,  judgments,  and  legacies, 

424,  and  nn.  (/f),  {A) 
extend   to   personal   remedy   against   mortgagor  upon 

covenant,  424 
but  do  not  enlarge  period  for  recovery  of  simple  contnct 
debt  so  charged,  425 
as  to  recovery  of  personal  estates  of  intestates,  424  n.  {ddj 
as  to  recovery  of  rents,  &c.,  by  remedy  against  land,  425 

do  not  apply  to  rent-service,  425 
as  to  arrears  of  rent,  interests,  &c.,  425,  426 

STREAM, 

right  to  nse  of,  as  incident  of  property,  259 
as  easement,  257 

STRICT  SETTLEMENT.    See  Sbttlement. 

SUBINFEUDATION, 

meaning  and  abolition  of,  13 

SUB-MORTGAGE.    See  Mortgage. 

SUCCESSION  DUTY, 
what  it  is,  222 

successions,  what  are,  under  the  Act,  222 
in  cases  of  appointments  under  powers,  222 
rates  of,  224 
exemptions  from,  223 
none  where  legacy  duty  payable,  223 
a  charge  upon  the  land ;  exceptions,  223,  224 
as  between  vendor  and  purchaser  of  land,  how  payable,  224 
purchasers  and  mortgagees  now  protected  against,  where,  224 
money  to  be  invested  in  land,  where  liable  for,  224 
proceeds  of  sale  of  land,  liable  for,  224 
legacies  charged  upon  real  estate  now  liable  for,  224 
in  respect  of  registered  land,  483,  498,  499 

SUFFERANCE,  ESTATE  AT, 
definition  of,  33 

how  it  arises,  and  position  of  tenant,  91 
liability  of  tenant,  92 
not  alienable,  92 
determination  of,  92 

SUIT  OF  COURT, 

meaning  of,  and  where  due,  14 

SUPPORT, 

right  of,  as  incident  of  property,  259 
as  easement,  257 
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SURRENDER, 

definition  and  operation  of,  312 

deed  or  writing,  whether  required  ;  statatory  alterations,  312 

implied,  or  surrender  in  law,  where,  312 

of  copyholds,  ko.    See  Copyhold. 

SURVIVORSHIP.    See  Joint  Tenancy. 

TACKING  OF  MORTGAGES.    See  Mobtgage;  Notice. 

TAIL,  ESTATE, 

origin  of,  30 

definition  of,  30 

general  or  special ;  male  or  female,  31 

after  possibility  of  issue  extinct,  51 

none  in  copyholds,  unless  custom  to  entail,  23,  30 

creation  of,  44 

words  of  limitation  of ;  alteration  by  Cony.  Act,  1881 :  328 

by  will,  385 

rights  of  tenant,  as  to  use  and  enjoyment,  44 

as  to  alienation ;  effect  of  the  st.  De  donit,  44 
common  recoveries  and  fines,  45 
barring  entail  of  copyholds  under  old  law,  46 
present  mode  of,  under  Fines  and  Recoveries  Act,  46,  47,  48 
where  estate  is  equitable,  149,  326 
where  estate  is  in  expectancy,  104,  105, 118,  126 ;  and  see  Bask 

Fee;  Frotbctob  of  Settlement. 
none  by  will  or  contract,  47 
effect  of  conveyance  not  enrolled,  47 
lease  by  tenant  of,  not  enrolled,  where  valid,  48 
right  of,  an  essential  incident  of  the  estate ;  exceptions,  48 
invalidity  of  condition  against,  48 
powers  of  tenant  under  Settled  Lands  Acts,  49,  62 

Lands  Clauses  Act,  473 

in  money  subject  to  trust  for  conversion,  right  of  tenant  to,  160 

in  rent-charge,  base  fee  created  by  bar  of,  where,  240 

mortgage  in  fee  by  owner  of,  effect  of,  186 

extent  of  liability  of  land  for  debts  of  deceased  tenant,  227 

created  by  will,  exception  to  lapse,  in  case  of,  387    . 

provisions  of  statutes  of  limitations  as  to,  420 

powers  over,  of  trustee  in  bankruptcy  of  tenant,  435 

expiration  or  determination  of,  49 

not  liable  to  merger,  107 

TALTARUM'S  CASE.    See  De  Donib  Conditionalibus. 

TENANCY  BY  ENTIRETIES.    See  Entibetibs,  Tenancy  by. 

TENANCY  IN  COMMON, 
definition  of,  136 
characteristics  of,  136 
creation  of,  modes  of,  137 
words  of  limitation  of,  137,  332 

in  equity,  where  joint  tenancy  at  law.    See  Joint  Tenancy. 
cross  remainders  in,  137.    See  Cbobs  Remain  debs. 
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TENANCY  IN  COMMON— cotU«nu«i. 

rights  of  tenants,  as  to  use  and  enjoyment,  137 

cnstody,  ^c,  of  title-deeds;  we  Titlb-debds. 

alienation,  138 
determination  or  severance  of,  modes  of,  138 ;  ofnd  see  Pabtition. 
created  by  will,  how  affected  by  rale  as  to  lapse,  386 

TENANT, 

meaning  and  application  of  term,  11 

TENEMENT, 

meaning  of  the  word,  8 

dominant  and  servient,  meanings  of,  259 

TENEMENTAL  LAND, 
meaning  of,  18 

TENURE, 

origin  of,  and  meaning  of  the  word,  11 

early  division  of,  into  free  and  base,  12 

later  distingaished  as  freehold  or  copyhold,  12 

original  divisions  of  freehold,  12 

knight-service,  or  military  tenure,  nature  and  abolition  of,  12 

free  socage,  its  nature ;  now  called  freehold  tenure,  12 

effect  of  St.  Q^ia  emptores  upon,  13 

of  estates  less  than  fee  simple,  13.  15 

incidents  of  modem  freehold,  14 

extinguishment  of  incidents  of,  15 

varieties  of  freehold,  15 

frankalmoign,  17 

copyhold,  &c    See  Copthold  ;  Custom  art  Fbbbhold. 

TERM, 

meaning  of,  33 

long,  nature  of,  and  purposes  for  which  usually  created,  74,  359 
enlargement  of  long,  into  fee  simple  under  Conv.  Act,  1881 :  89 
satisfied,  what  is  a,  88 

attendant  on  inheritance,  advantages  of,  formerly,  88 

alteration  of  law  as  to,  89 

where  mortgage  term  is,  209 

THELLUSSON  ACT.    See  ACCUMULATION  OP  Income. 

THINGS, 

real  and  personal,  8 

terms  used  to  denote,  8 

TIMBER, 

what  is,  53 

in  copyholds  belongs  to  lord  of  manor,  4,  22 

rights  and  liabilities  of  tenant  for  life  as  to.    See   Lifk,  SfSTATi 

FOB. 

statutory  right  of  mortgagee  to  cut,  197 
right  to,  as  Aprcfit  Aprendret  256 


i 
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TITHE  REKT-GHABGE.    See  Tithes. 
definition  of,  243 

statutory  commutation  of  tithes  for,  244 
extraordinary ;  act  for  redemption  of,  244 
lay  interest  io,  resembles  estate  in  land,  244 

not  subject  to  custom  of  gavelkind,  245 

does  not  merge  in  ownership  unless  expressly  merged,  245 

origin  of,  244 

creation  and  transfer  of,  245 

is  land  within  Settled  Land  Acts,  245 
payment  and  apportionment  of,  245 
recovery  of,  245 

liability  for,  as  between  landlord  and  tenant,  245 
determination  of  lay  interest  in,  modes  of,  246 
remission  of,  under  Tithe  Act,  1891 :  246 
redemption  of,  246 

certificate  of,  393 
liability  of,  for  debts,  215 
St.  of  limitations  applying  to,  425,  426 

TITHES, 

of  what  they  consisted ;  praedial,  mixed,  or  personal,  243 

modus  in  lieu  of,  243 

great  or  small,  244 

origin  of  lay  interests  in ;  '  lay  impropriators,'  244 

commutation  of.     See  TiTHB  Rbnt-Chabgb. 

period  of  title  to,  273 

TITLE, 

of  alienor,  meaning  of,  268 

rights  of  alienee  with  respect  to,  268 

proof  of  ;  what  must  be  shown,  269 

abstract  of,  and  production  of  muniments  of,  269 
one  only  on  purchase  of  lots,  269 

expenses  of,  269 

statements,  &c.,  in  deeds,  Asc,  twenty  years  old,  269 

grant  of  lease,  presumption  as  to,  270 

receipt  for  rent  under  lease,  effect  of,  270 

searches  in  public  registers,  on,  270 
period  of  investigation  of,  statutory  alterations  as  to,  272,  273 
matters'  prior  to  commencement  of,  statutory  alterations  as  to,  and 

effect  of,  274 
root  of,  what  is  a  good,  274 

to  enfranchised  copyholds,  statutory  attention  as  to,  274 
under  exchange,  274 

possessory  merely,  where  sufficient,  274,  275 
under  statute  of  limitations,  275 
limitation  of  right  to,  by  stipulation,  how  far  effectual,  275 

notice  imputed  to  purchaser  in  such  case,  where,  275,  cmd  see 
165 
mortgages  rights  as  to,  275 

lessee's  rights  as  to  ;  statutory  alteration,  and  effect  of,  275,  276 
on  sale  of  registered  land ;  see  Reqistbation  of  Title. 
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TITLE-DEEDS, 

meaning  of,  and  general  rnle  aa  to  right  to,  5 
box  or  chest  for,  accessory  to,  6 
rights  of  tenant  in  fee  simple  as  to,  42 
rights  and  liabilities  of  tenant  for  life  as  to,  58 

of  lessee  for  years  as  to,  78 
lessee  not  entitled  to,  of  lessor's  estate,  78,  195 
lessee  not  entitled  to  counterpart  on  termination  of  lease,  79 
rights  of  owner  of  estate  in  expectancy  as  to,  58,  78,  96, 103,  117, 125 

joint  tenants  as  to,  131 

coparceners  as  to,  135 

tenants  in  common  as  to,  138 

eatui  que  trust  as  to,  149 
mortgage  by  deposit  of,  193 
right  of  mortgagee  to  hold,  195 
owner  of  rent-charge  not  entitled  to,  of  the  land,  240 
production  of,  in  proof  of  title,  269 
right  of  alienee  of  land  to,  280 
where  vendor  is  entitled  to  retain,  280 
undertakings  by  party  retaining.  Con  v.  Act,  1881,  as  to,  280,  281 

place  of,  in  deed,  342 
equitable  right  to  production  of,  Vendor  and  Purchaser  Act,  1874,  as 

•    to,  281 

attested  copies  of,  not  delivered,  rights  as  to,  281 

vendor  bears  costs  of  obtaining,  and  delivery  of,  281 

importance  of  possession  of,  where  alienee  entitled  to,  281 

conditions  of  sale  as  to,  306 

marking,  on  registration  of  land,  485,  486 

TRANSFER, 

of  right  of  property,  meaning  of,  265 
by  act  of  party  or  by  operation  of  law,  265 
by  purchase ;  by  alienation  ;  meanings  of,  266 
by  operation  of  law,  cases  of,  266 

TRANSFER  OF  MORTGAGE.    See  MOBTGAGK. 

TRANSMUTATION  OF  POSSESSION, 

conveyances  operating  by  or  without,  317,  318 

TREASURE  TROVE, 

meaning  of,  and  rights  to,  39 

TRUST— aTui  see  Equitable  Estate. 
meaning  of  the  term,  140 
how  created,  145 
declaration  of,  how  made,  145 

of  land,  writing  necessary  for,  St.  of  Frauds  hereon,  145.  325 

what  writing  sufficient,  325 

secret  trust,  an  exception,  145 

place  of,  in  deed,  341 

by  will,  380 
forms  of  conveyances  upon,  of  freeholds,  leaseholds,  or  copyholds, 

326 
express  or  implied ;  instances  of  implied,  145 
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TRVQT—eontinued. 

for  payment  of  debts,  distiDgnished  from  charge  of  debts,  162 

executory  or  ezecated,  146,  147 

▼olantary,  146 

imperfect,  &c.,  resulting  trast  in  case  of,  161 

of  surplus  after  fulfilment  of  trust,  162 

for  sale  of  land,  Settled  Land  Acts  as  to,  150,  151 

not  within  rule  against  perpetuities ;  exception,  287 
settlement  by  way  of,  362 

for  purchase  of  land  in  personalty  settlement,  363 

by  operation  of  law,  160 

resulting,  definition  and  instances  of,  160-163 
constructive,  definition  and  instances  of,  163-166 
arising  from  equitable  charges  and  liens,  211 

effect  of  unlawfulness  of,  generally,  282 

statutes  of  limitations,  how  far  applicable  to,  422 

for  conversion.    See  Gonvebsion. 

for  separate  use.    See  Mabbied  Woman. 

TRUSTEE, 

meaning  of  the  term,  140 ;  cmd  $ee  Babe  Tbusteb. 
of  settlement,  under  Settled  Land  Acts,  68 
duty  of,  to  protect  interests  in  expectancy,  147,  148 
as  to  outgoings,  and  other  expenditure,  148 
as  to  conversion  of  wasting  or  reversionary  property,  148 
estate  of,  its  extent,  152 

devolution  of,  on  death  ;  statutory  alterations  as  to,  152, 

153,  397 
not  subject  to  escheat,  442 

not  affected  by  claims  on  trustee,  his  bankruptcy  or  felony, 
153,  432,  467 
office  of,  disclaimer  or  acceptance  of,  153 

retirement  or  removal  from,  causes  of«  154,  445 
is  joint ;  survivorship  and  devolution  of,  157 
power  of  appointing  new,  and  statutory  provisions  as  to,  154 
vesting  of  trust  estate  on  appointment  of  new,  under  power,  155, 

321 
appointment  of  new  by  Court,  155 

vesting  orders,  &c.,  of  Court,  and  where  made,  155,  156,  391 
appointment  of  separate,  for  part  of  trust  property,  155 
judicial,  appointment  of,  under  Judicial  Trustees'  Act,  157,  371 
discharge  of,  without  appointment  of  new,  under  Trustee  Act,  156 
appointment  or  discharge  of,  under  Settled  Land  Acts,  157 
powers  of,  generally,  158 

as  to  investments,  158 
sales,  159 
receipts,  159 

compounding'claims,  insuring,  and  renewing  leases,  159 
sale  of  surface  and  minerals  separately,  159 
under  Copyhold  Act,  159 
provisions  of  Settled  Land  Acts  as  to,  72,  160 
rights  of,  to  indemnity  and  reimbursement,  159 
to  protection  or  advice  of  Court,  160 
to  settlement  of  accounts,  160 
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TRUSTElr— eoneinuMf. 

corporation  may  be,  471 

sale  and  conveyance  by,  nnder  Lands  Glauses  Act,  473 

with  power  of  sale,  may  be  registered  as  owner  under  Land  Transfex 

Acts,  479 
in  bankruptcy.    Su  Bankbuftcy. 

to  preserve  contingent  remainders.    See  Gontikoent  Rem aiiydbb. 
married  woman.    See  Mabbied  Womait. 
where  nnder  disability ;  ue  iNFAsrr ;  Unbovkd  Mind,  Pebson  of  ; 

Felon. 

TURBARY, 

common  of,  249 

UNDERLEASE, 

what  it  is,  83 

distinguished  from  assignment,  83,  311 
no  liability  nnder,  to  original  lessor,  83 
investigation  of  title  to,  272,  276 

lessor's  covenant  in,  as  to  rent  and  covenants  of  superior  lease,  351 
undertakings  in,  for  production,  &c.,  of  superior  lease,  351 

UNDIVIDED  SHARES, 

ownership  in,  meaning  of,  127 

UNDUE  INFLUENCE 

may  invalidate  alienation,  267 

UNSOUND  MIND,  PERSON  OF, 
presumption  of  sanity,  464 
will  of,  void,  unless  made  in  lucid  interval,  464 
effect  of  alienations  inter  vivos  and  contracts  by,  464 
powers  under  Lunacy  Acts  of  dealing  with  estate  of,  und«r  Court's 
direction,  465 
to  whom  given,  464 
under  Court's  general  jurisdiction,  465 
under  Settled  Estates  Act,  and  Settled  Land  Acts,  465 
lunatic  may  be  made  bankrupt,  466 
no  conversion|of  property  of,  in  general,  465,  466 
trustee  or  mortgagee,  vesting  of  lands  held  by,  466 

appointment  of  new,  in  place  of,  466 
executor  or  administrator,  administration  in  case  of,  466 
protector  of  settlement,  466 
acts  on  behalf  of  as  to  registered  land,  500 

under  Lands  Glauses  Act,  473 

USES, 

origin  of,  119 

distinctions  between,  and  estates  at  common  law,  119 

effect  of  Statute  of  Uses  upon.    See  Uses,  Statute  of. 

springing  and  shifting,    123.        And  eee    Executoby    Interests; 

POWEBS. 

declared  by  will,  effect  of,  124,  380  ] 

active  or  passive,  141  \ 
where  Implied  prior  to  Statute  of  Uses,  314,  318 

since  the  statute,  314,  318  ^ 
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resulting,  prior  to  the  statute,  314 

since  the  statute,  123,  314 
declaration  of,  transfer  of  legal  estate  by,  315 

place  of,  in  deed  of  conTejanoe,  341 
extent  of  estate  of  entui  que  uee  under,  314,  316  ' 
to  bar  dower,  form  and  effect  of,  413,  414 
corporation  cannot  hold  to,  471 

USES,  STATUTE  OF, 
provisions  of,  120 
as  to  jointures,  413 
operation  and  effect  of,  120,  314 
what  interests  within,  121,  141,  316 
grant  to  use  of  lessee  for  years,  within,  316,  317 
but  not  assignment  of  lease  for  years,  316 
uses  declared  by  will  not  within,  strictly,  124,  380 
doctrine  of  tcintilla  juris  under,  123 
does  not  execute  use  upon  a  use,  140 
applies  only  to  passive  uses,  141 
effect  of,  upon  conveyances,  314,  317 
limitation  under,  to  use  of  alienor  and  another  jointly ;    Conv.  Act, 

1881,  hereon,  315 
of  particular  estate,  or  remainder,  to  alienor,  315 
between  husband  and  wife ;  Conv.  Act,  1881,  hereon, 

315 
whether  limitation  '  unto  and  to  the  use  of  takes  effect  under,  316 
application  of,  to  creation  of  easements,  kc,  by  Conv.  Act,  1881 :  317 
provision  of,  as  to  rent-charges,  317 

forms  of  conveyances  under ;  by,  or  without,  transmutation  of  pos- 
session, 317,  318 
application  of,  to  statutory  grant,  320 

VENDOR'S  LIEN.    See  EQUITABLE  Chabgeb  and  Libnb. 

VESTED  INTEREST, 

what  it  is,  as  distinguished  from  contingent  interest,  93 
where  testamentary  gift  is  ;  see  Wills. 

VESTED  REMAINDER, 
definition  of,  101 
how  created,  102 
rights  of  owner  of,  as  to  use  and  enjoyment,  102 

in  case  of  waste  by  particular  tenant.    See  Waste. 
as  to  title-deeds.    See  Title-deeds. 
alienation  of,  in  general,  104 

by  tenant  in  tail,  104.     See  Babe  Fee;  Pbotkctok  of 
Settlement. 
expiration  or  determination  of,  modes  of,  106 
in  copyholds,  admittance  to,  323 

VESTING  ORDER, 

under  Trustee  Act,  1893 :  156,  391 

in  bankruptcy,  of  disclaimed  property,  436 

of  lease,  in  underlessee,  under  Conv.  Act,  1892  :  87 
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VILLEINAGE, 

tenure  in,  20 

VJVUM  VADIUM, 
meaning  of,  184 

VOLUNTARY, 

trust.    See  Tbvst. 

alienations,  where  void  against  creditors,  297,  and  $ee  Cbkditobs. 
Rights  of. 
formerly  invalid  as  against  purchasers,  298 
alteration  by  Vol.  Cony.  Act,  1893 :  298 
waste.     See  Wastk. 

VOLUNTEER 

takes  subject  to  prior  eqoities,  though  without  notice,  166 

WAIVER.    See  FORFEITURE. 

WALL 

between  lands  of  different  owners,  presumption  as  to  ownership  of,  334 

WASTE, 

definition  of,  51 

ameliorating,  52 

volantary  or  permissive,  52 

tenant  for  life  not  liable  for  permissive,  temhle,  52 

in  timber  and  other  trees,  what  is,  53 

in  buildings,  what  is,  54 

accidental  destruction  bj  fire,  tempest,  &c.,  is  not,  54 

in  mines,  what  is,  54 

by  changing  course  of  husbandry,  what  is,  65 

equitable,  what,  55 

provision  of  Judicature  Act,  1873,  as  to,  55 

tenant  in  fee  simple  where  liable  for,  40, 125  i 

tenant  in  tail  after  possibility  of  issue  extinct  liable  for,  55       | 
liability  of  copyholder  for,  40,  51 

tenant  for  years  for,  75 
tenant  at  will  not  liable  for  permissive,  90 
remedy  of  reversioner  or  remainderman  for,  95,  102 

in  case  of  contingent  remainder,  117 
rights  of  owner  of  executory  interest  for,  125 

none  as  against  tenant  for  life  of  leaseholds,  125 
by  one  joint  tenant,  remedy  of  co-tenant  for,  130 
rules  as  to  right  to  proceeds  of,  102, 103 
distinctions  as  to  things  accidentally  severed,  103 

and  as  to  things  severed  from  oopyhold  land,  103 
mortgagor  in  possession  not  liable  for,  generally,  188 
mortgagee  in  possession  liable  for,  196 

WASTES  OF  MANOR, 
what  are,  17,  18 

grants  of,  by  lord,  and  Copyhold  Act,  as  to,  21 
encroachments  on,  acquisition  by,  254 
approvement  of,  254 

WATER, 

meaning  of  term  in  conveyances,  334 
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WEEKLY  TENANCY, 
nature  of,  33 
determination  of,  by  notice,  84 

WELSH  MORTGAGE, 
meaning  of,  184 

WILD'S  CASE, 
rule  in,  385 

WILL— and  see  Pbbsonal  Rbpbbsbntative. 
definition  of,  364 
CodicU  to,  364,  390 
alienation  bj,  at  common  law;  statutory  extensions  prior  to  Wills 

Act,  364,  365 
general  power  of  disposition  by,  under  Wills  Act,  365 
from  what  time  it  takes  effect  as  to  property ;  former  and  present  law,  365 
may  exercise  general  power  created  after  date  of  will ;  ^.  as  to  special 

power,  366,  and  n.  (pp),  381 
formalities  necessary  for,  before,  and  under  Wills  Act,  366,  and  n.  {k) 
incorporation  of  documents  with,  366 
revival  of,  requisites  for,  and  effect  of,  367 
alterations  or  interlineations  in,  rules  as  to,  367 
signature  of,  sufficiency  and  position  of,  367,  368 
witnesses  to,  rules  as  to,  and  as  to  gifts  to,  &c.,  368 
operation  of,  as  to  realty,  under  Land  Transfer  Act,  1897,  368,  and  see 

230,  373 
copyholds   and   customary  freeholds 
not  within  the  Act,  except  equitable 
estates  in,  368 
nor  estates  tail,  368 
estates  pw  autre  vie  within,  semUe,  60 
personal  representative  a  trustee  for 

devisees  under,  374 
his  assent  or  conveyance  vests  estates 

in  them,  374,  and  see  230 
effect  of  such  assent  or  conveyance 

subject  to  charge,  230 
court  may  compel  such  conveyance, 
where,  374 
before  Land  Transfer  Act,  1897,  as  to  freeholds, 

368 
as  to  copyholds, 
368 
as  to  personalty ;  personal  representative's  assent  vests 

specific  legacy  in  legatee,  373 
otherwise  as  to  general  or  residuary 
legacy,  374 
rights  of  devisees  and  legatees  as  to  rents,  profits,  and  income,  375 
different  kinds  of  testamentary  gifts,  specific,  general,  and  demonstra- 
tive, 375 
residuary  devise  or  bequest ;  what  included  in  residuary  devise  ;  former 
and  present  law,  375,  376 
property  appointed  by  will,  when  included  in,  376,  381 
devolution    where    no    residuary    gift;    statutory    alteration    as    to 
personalty,  376 
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marshalling  between  beneficiaries  under,  376,  377.    See  Mabshaixistg 

OF  Absbts. 
funds  for  payment  of  legacies  under,  378 
charge  of  legacies  under,  on  realty,  378 
election  by  beneficiary  under,  378  ;  tee  Election. 
construction  or  interpretation  of;  general  rules  o^  379 
as  to  declarations  of  uses  and  trusts,  380 
as  to  operative  words  generally,  380 

as  to  exercise  of  power  by  general  devise  or  bequest,  380,  381 
gifts  by  implication,  meaning  and  instances  of,  381,  382 

of  cross-remainders,  383 
gift  over  on  death  without  issue,  382 
words  of  description  in ;  effect  of  general  gift,  383 
effect  of  general  devise  of  *  land,'  before  and  since  Wills  Act,  383 

'real  estate,' 384 
words  of  limitation  in  ;  application  of  rule  in  SkdUifM  Cote  to,  384 

technical  terms  not  necessary ;  devise  without  words  of  limita- 
tion, 384,  385 
devise  to  trustees,  152 

limitation  of  estate  tail ;  rule  in  Wild's  Case,  385 
vesting  of  gifts  by,  general  rules  as  to,  385 

postponement  of  payment  does  not  prevent,  386 
unless  legacy  is  churged  on  real  estate,  386 
lapse  of  gift  by,  general  rule  as  to,  386 

whether  it  applies  to  gifts  jointly,  or  to  a  class,  386 
exception  to,  in  case  of  gift  in  tail,  387 

in  case  of  gifts  to  children  or  issue,  387 
ademption  of  gift  by,  what  it  is,  and  instances  of,  387,  388 

pnrchaseunder  option  causing:  devisee's  rights  as  to  purchaae- 

money,  388 
effect  of  acquisition  by  testator  of  different  interest,  &c.,  388 
revocation  of,  different  modes  of,  389,  390 

does  not  revive  a  previous  will,  367,  389  n.  (x) 
married  woman,  cannot  make  valid,  of  property  not  separate  property, 
446,  449 
except  by  appointment,  449 

can  make,  of  separate  property,  408,  411,  450,  451,  454 
infant  cannot  make,  456 

nor  insane  person,  except  injucid  interval,  464 
felon  can  make,  467 

WILL,  ESTATE  AT, 
definition  of,  33 
less  than  estate  for  years,  33 
creation  of,  90 

under  St.  of  Frauds,  by  oral  feoffment  or  lease,  308,  310 
rights  of  tenant  of,  as  to  use  and  enjoyment,  90 
not  alienable,  91 
determination  of,  modes  of,  91 
of  mortgagor,  at  common  law,  188 
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WORDS  OF  LIMITATION— oYui  see  Bhellet'b  Case,  Rule  in. 
meaning  of,  327 

in  oonveyances  of  legal  estates  of  inheritance,  of  freehold  tenure,  327, 
and  n.  (v)  328 
exceptions  ;  release  to  joint  tenant  or  coparcener ;  conveyance 

to  oorporation,  328 
provision  of  Conv.  Act,  1881,  as  to,  328 
of  estates  for  life,  331 
to  a  person  and  his  children  or  issue,  by  deed,  331 

by  will,  385 
in  grant  of  estate  for  years,  331 
yearly  tenancy,  332 
creating  joint-tenancy,  or  tenancy  in  oommon,  129,  137,  332 
of  copyhold  estates,  332 
of  equitable  estates,  333 
in  wills,  384,  385.    And  see  Will. 

WRIT— and  see  Crown  Debt  ;  Judgment  Debt. 
of  elegit,  214 
oi  fieri  faciaa,  215 
of  extent,  217 

YEARLY  TENANCY, 
nature  of,  32 

arising  by  implication,  74,  92, 189,  310 
determination  of,  by  notice,  84 
words  of  limitation  of,  332 

YEARS,  ESTATE  FOR— an(2  aee  Ybably  Tenancy. 
definition  of,  32 
less  than  life  estate,  33 

determinable  on  life,  powers  of  owner  of,  under  Settled  Land  Acts,  62 
creation  of,  73 ;  cmd  see  Entbt  ;  Intbeesse  Tebmini  ;  Leabe. 
ordinary  and  long  terms  distinguished,  74 
words  of  limitation  of,  331 

rights  of  tenant  as  to  use  and  enjoyment,  genendly,  75 

where  liable  for  waste,  76 
as  to  taking  game  and  fish,  75 
in   things  found  on,  or    severed  from,  the 

land,  75 
as    to    improvements,    statutory   alterations 

hereon,  75,  76 
as  to  fixtures ;  statutory  alterations  hereon,  77 
as  to  emblements ;  statutory  alterations  and 

local  customs  hereon,  77,  78 
as  to  title-deeds,  78 
express   provisions   of  leases  as  to  use  and  enjoyment,  79;  and  see 

Covenants;  Lease. 
alienation  of,  general  right  of,  and  restrictions  on,  83,  84 
licence  for,  83,  84 

of  long  terms  for  special  purposes,  83 
by  assignment   or  by  underlease,  83.     See  Assignment; 

Lease;  Undeblease. 
under  Settled  Land  Acts,  84 
usual  provisions  of  assignments  of ;  see  Sale  of  Land. 
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strict  settlement  of,  361  r  i 

determination  of,  modes  of,  84-90 ;  and  tee  Condition  Subsequent  ;  I 

Enlabgement  ;    Fobfeitube;   Pboviso;   Teem;    Subbendeb;  *J 
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limitation  of,  for  .particular  estate  with  expectant  interest  thereon, 

effect  of,  100  -' 

not  within  Statute  of  Uses,  122, 141,  316  | 

but  grant  of  new  term  to  lessee's  nse  may  be,  316,  317  -  '  i 

creation  of  equitable  estate  in,  141,  325 

liability  of,  for  debts,  216,  228  I 

of  bankrupt,  vesting  of  disclaimed,  436  I 

vesting  of,  in  underlessee  under  Conv.  Act,  1892 :  S7 
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Questions  on  the  Law  of  Contracts.  With  Notes  to  the  Answers.  Foanded  on 
"Anson,"  **Chitty,"  and  *' Pollock."  by  Philip  Foster  Aldred,  D.C.L., 
Hertford  College  and  Gray's  Inn.     In  crown  8vo,  price  3j.     1882. 


Arg^ies'    Foreig:n    Mercantile    Laws    and 

Codes  in  Force  in  the  Principal  States  of 
Europe  and  America. 

By  Charles  Lyon-Caen,  Professcur  agr^g^  k  la  Faculte  de  Droit  de  Paris ; 
Professeur  \  I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon 
Argles,  Solicitor,  Paris.     In  8vo,  price  zr.,  sewed.     1877. 

Baldwin's  Law  of  Bankruptcy  and  Bills 

of  Sale. 

With  an  Appendix  containing  The  Bankruptcy  Acts,  1883 — '^90  5  General  Rules, 
Forms,  Scale  of  Costs  and  Fees;  Rules  under  s.  122  of  1888;  Deeds  of  Arrange- 
ment Acts,  18S7 — 1890 ;  Rules  and  Forms;  Board  of  Trade  and  Court  Orders; 
Debtors  Acts,  1869,  1878;  Rules  and  Forms;  Bills  of  Sale  Acts,  1878 — 1891, 
etc,  etc.  By  Edward  T.  Baldwin,  M.A.,  of  the  Inner  Temple,  Barrister-at- 
Law.     Ninth  Edition,  in  8vo,  price  275.  6</.,  cloth.      1904. 

.  .  .  .  "  The  minute  care  with  which  this  work  is  always  revised  has  long  since  gained  the 
confidence  of  practitioners,  and  the  present  edition  is  fully  up  to  the  standard  of  its  predecosocs 
in  this  respect.    The  index  has  also  been  enlarged." — Lena  Ttmes. 

Banning's  Limitations  of  Actions. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American 
Cases,  and  to  the  French  Code,  and  a  Copious  Index.  By  Henry  Thomas 
Banning,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Second  Edition,  in  one 
volume,  8vo,  price  16/.,  cloih.     1892. 

•'  ITie  work  is  decidedly  valuable.* — Lam  Timgs, 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his 
book  a  cunning  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  invesugated  with 
care  and  digested  with  clearness  and  intellectuality." — L»w  JoMmal. 


Bar  Examination  Journal,  Vols.   IV.,  V., 

VI.,  VII.,  Vin.,  IX.,  and  X. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1892,  with  List  of  Successful  Candidates  at  each  examination.  Notes  on 
the  Law  of  Property,  and  a  Synopsis  of  Recent  Les^tslation  of  importance  to 
Students,  and  other  information.  By  A.  D.  Tyssen  and  W.  D.  £dwari>s« 
Barristers-at'Law.     In  8vo,  price  i8j.  each,  cloth. 


Bar  Examination  Annual  for  1894. 

<In  Continuation  of  the  Bar  Examination  Journal.)     By  W.  D.  Edwards,  LL-R, 
of  Lincoln's  Inn,  Barrister-at-Law.     Price  31. 
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Baty's  International  Law  in  South  Africa. 

Includinf![  the  following  subjects : — Contraband  for  Neutral  Ports,  Suzerainty, 
Passage  of  Troops  over  Neutral  Territory,  Conduct  of  Warfare,  Annexation, 
Limited  Companies  in  the  War,  with  a  Comparative  Summary  of  the  Transvaal 
Conventions  of  1881  and  1884.  By  Th.  Baty,  B.C.L.,  Barrister-at-Law.  In 
Demy  8vo.     5J.  net.     1900. 

*'Six  brief  essays  on  aspects  of  Intemacional  Lawr  are  here  presented  touching  the  points  maaxvg 
for  settlement  in  South  Anrica.  .  .  .  The  collocation  of  interesting  fraf^ments  and  curious  informa- 
tion 16  apparent,  but  principles  are  also  enunciated,  and  the  little  work  will  be  of  considerable  value 
at  the  present  epoch.  .  .^  .  Persons  whose  ideas  of  legitimate  warfare  have  been  shocked  and 
confused  by  the  extraordinary  language  of  some  newspaper  correspondents  and  the  irrational 
attitude  of  part  of  the  Press,  will  find  in  this  hook  food  for  thought  and  reflection  ;  it  ought  to  be 
widely  read.  — Leem  Times, 

"The  author  is  to  be  congratulated  on  having  produced  a  most  inter ssting  and  readable  book  on 
an  important  subject.  No  Member  of  Parliament  should  be  allowed  to  speak  on  the  war  unless  he 
has  read  Mr.  Baty's  book." — Law  Notes. 

**  Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention  of  students  of 
'  International  Law.     The  concluding  chapters  on  *  Annexation'  and   'Limited  Companies  in   the 

War '  are  particularly  good  as  well  as  logical.  Mr.  Baty  eives  an  interesting  and  useful  comparative 
summary  of  the  Transvaal  Conventions  of  i83i  and  1884.  — Lavj  Journal. 

Bellewe.      Les    Ans    du    Roy  Richard  le 

Second. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellewe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition.     In  8vo,  price  3/.  35.,  bound  in  calf  antique.     1869. 

"  No  public  library  in  the  world,  where  English  law  finds  a  place,  should  be  without  a  copy  of 
this  ddition  of  Bellewe." — Canada  Law  Journal. 

Bellot  &  Willis'  Law  Relating:  to   Uncon- 
scionable Bargains  with  Money- Lenders. 

Including  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices^ 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  bargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  By  Hugh  H.  L.  Bellot, 
M.A.,  B.C.L.,  and  R.  James  Willis,  Barristers-at-Law.  Demy  8vo,  152  pp. 
Price  *js.  6d,     1897. 

Berwick's   Voet's    Commentary    on    the 

Pandects. 

New  and  Revised  Edition  of  an  English  Translation.  Comprising  all  the  titles  on 
Purchase  and  Sale — Letting  and  Hiring — Mortgages — Evictions — Warranty — and 
Allied  Subjects;  being  Lib.  XVIIL,  XIX.,  XX.,  XXI.,  and  Til.  VII.  of 
Lib.  XIII.  By  T.  Berwick,  of  Lincoln's  Inn,  Barrister- at- Law,  Retired  Judge 
,  of  the  District  Court  of  Colombo.    In  8vo,  price  24J.  6^.  net,  or  rupees  18.50.    1902* 

Seven's  Negligence  in  Law. 

?  Being  the  Second  Edition  of  **  Principles  of  the  Law  of  Negligence,"  re-arranged 

f  and  re-written.     By  Thomas  Beven,   of  the   Inner  Temple,    BarrL;ter-at-Law ; 

P  author  of  "  The  Law  of  Employers*  Liability  for  the  negligence  of  servants  causing 

[  injury  to  fellow  servants."     Second  Edition,  in  two  volumes,  royal  8vo,  price  70J., 

cloth.     1895. 

"...  The  above  account  is  but  a  sketch  of  Mr.  Beven's  ^reat  work.  It  is  impossible  within  the 
present  limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning 
and  patience  witn  which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but 
the  treatment  here  accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost 
importance,  both  practically  and  theoretically.  By  his  contribution  to  the  due  understanding  of 
these  Mr.  Beven  has  placed  the  profession  under  a  lasting  obligation,  an  obligation  which  no  r^der 
of  his  work  will  fail  to  reaXizt."—Soliciiors'  youmal. 
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Bibliotheca   Le£:um.     Catalog^ue   of   Law 

Books. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ; 
with  a  Supplement  to  December,  190 1.  By  Henry  G.  Stevens  and  Kobekt  W. 
Haynes,  Law  Publishers.     In  i2mo  (nearly  500  pages),  price  zr.,  cloth  net. 

BIyth's  Analysis  of  Snell's  Principles  of 

Equity. 


Founded  on  the  Fourteenth  Edition.     With  Notes  thereon.     By  E.    E.   Bltth, 
LL.D.,  Solicitor.     Eighth  Edition,  in  8vo,  price  6j.,  cloth.    190.S. 

"  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell."— Z.mv  Timeu 

"  This  is  an  admirable 
Yery 


rhis  is  an  admirable  analysis  of  a  eood  treatise ;  read  with  Snell,  this  little  bo(A  will  be  found 
profitable  10  the  student.  —Z«w/0«f7M/. 


Brice's  Law  Relating  to  Public  Worship. 

With  Special  Reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  Thereof.  And  containing  in  extemo,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniiormity;  the  Liturgies  of  1549,  1552,  and  1559, 
•compared  with  the  Present  Rubric  ;  the  Canons ;  the  Articles  ;  and  the  Injancdons, 
Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By  Seward 
Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  8vo,  price 
2&r.,  cloth.     1875. 

Brice's  Ultra  Vires: 

Being  an  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  -Stock  Companies.  By 
Seward  Bricb,  M.A.,  LL.D.,  London,  of  the  Inner  Temple,  one  of  His  Majesty's 
Counsel.  Third  Edition.  Revised  Throughout  and  Enlarged,  and  containing  the 
United  States  and  Colonial  Decbions.     Royal  8vo,  price  3&.,  cloth.     1893. 

".  .  .  On  the  wtioU^  vm  consider  Mr.  B rice's  exhaustive  work  a  valuaile  mdeUU&m  tm  the 
ateraiure  of  the  /nyM^Vm."— Saturday  Rbvibw. 

*'  It  is  the  Law  of  Corporations  that  Mr.  Brira  treats  of  (and  treats  of  more  fully,  and  at  ifac 
same^  time  more  scientifically,  than  any  woik  with  which  we  are  aoquaintedX  not  the  law  of 
principal  and  agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — 
lAtw  youmoL 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Ang^Ham  Ratimetf  Csl  ▼. 
EoMtem  Cetmties  ReUhuay  C^.,  Bricb  on  Ultra  Virbs  may  be  read  with  advantage." — ymdneamt 
o/hoKH  Justice  Bramwbll,  in  the  Case  e/Ev§rshed  v.  L.  &•  N.  fV,  Ry,  Co,  (L.  K.,  3  (^.  £  Div. 
X4x). 

Brice's  Tramways  and  Light  Railways: 

Containing  The  Tramways  Act,  1870,  and  the  Board  of  Trade  Rules  and  R^a> 
lations  Relating  to  Tramways,  with  Notes ;  and  the  L*ght  Railways  Act,  1896, 
and  the  Board  of  Trade  Rules  and  Regulations  relating  to  Light  Railways,  with 
Notes,  and  a  Full  Collection  of  Precedents.  By  Seward  Brice,  M.A.,  LL..D., 
London,  one  of  His  Majesty's  Counsel,  Author  of  **  A  Treatise  on  the  Doctrine  of 
Ultra  Vires,"  &c.,  and  B.  J.  Leverson,  of  the  Inner  Temple,  Barrister-at-Law. 
Second  Edition,  in  royal  8vo,  price  iSj-.  net,  cloth.     1902. 

"  The  Second  Edition  of  Brice  on  Tramways  and  Light  Railways  has  been  revised  and  baonght  up 
to  date  by  Mr.  B.  J.  Leverson,  and  from  a  careful  pcru<ial  of  the  contents  it  is  evident  that  the  wok 
has  been  ably  done.  Tbe  main  part  of  the  volume,  dealinc  in  text-book  form  with  the  Law  of 
Tramways  and  Light  Railways,  contains  in  aoo  pages  a  c^ar  and  accurate  exposition  of  ncariy 
every  point  of  practical  interest.  The  value  of  the  book  is  increa&ed  by  fuinishfng  the  statutes 
which  form  the  second  part  of  the  volume  with  cross  references  to  the  earlier  pages  of  the  work.  A 
full  list  of  clauses,  orders,  and  several  useful  forms,  complete  an  indispensable  book.*' — Leeaa  Tismts, 
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Brooke's  (Sir  Robert)  New  Cases  in  the 

time    of    Henry   VIIL,     Edward    VI., .  and 
Queen  Mary. 

Collected  out  of  Brooke's  Abridgement,  and  arranged  under  years,  with  a  table, 
together  with  March's  (Jo^)  Translation  of  B^ooyl^'s  New  Cases  in  the  time  of 
Henry  VIIL,  Edward  VI.,  and  Queen  Mary,  collected  out  of  Brooke's  Abridg- 
ment, and  reduced  alphabetically  under  their  proper  heads  and  titles,  with  a  table 
of  the  principal  matters.  In  one  handsome  volume,  8vo.  Price  4/.  4f.,  calf 
antique.     1873. 

"  Both  the  original  and  the  transIatioD  having  long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and  connected  edition  peculiarly  desirable,  Messrs. 
Stevens  and  Haynes  have  reprinted  the  two  books  in  one  volume,  uniform  with  the  preceding 
volumes  of  the  series  of  Early  Reports. " — Canada  Law  JournaL 

Browne's    Practice    Before    the    Railway 

Commissioners    under   the    Regulation    of 
Railway  Acts,  1873  and  1874: 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and 
Table  of  Fees  :  together  with  the  Law  of  Undue  Preference,  theLaw  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 
By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  one  volume,  8vo, 
price  i&f.,  cloth.     1875. 

Browne    on    the    Compulsory    Purchase 

of    the    Undertakings    of    Companies    by 
Corporations. 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browns,  of  the  Middle  Temple,  K.C.  In  8to, 
price  7 J.  6</.,  cloth.     1876. 

Browne  and  McNaug:hton's  Law  of  Rating: 

of    Hereditaments    in    the    Occupation    of 
Companies. 

By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.,  and  D.  N. 
McNaughton,  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition,  in  8vo, 
price  25J.,  cloth.     1886. 

Buckley  on  the  Companies  Acts. 

The  Law  and  I*ractice  under  the  Companies  Acts,  1862  to  1900 ;  and  The  Life 
Assurance  Companies  Acts,  1870  to  1872  ;  including  The  Companies  (Memorandum 
of  Association)  Act,  The  Companies  (Winding-up)  Act,  and  the  Directors'  Liability 
Act.  A  Treatise  on  the  Law  of  Joint  Stock  Companies,  containing  the  Statutes, 
with  the  Rules,  Orders,  and  Forms,  to  Regulate  Proceedings.  Eighth  Edition. 
By  A.  C.  Claoson,  Esq.,  M.A.,  of  Lincoln's  Inn,  Barrisier-at-Law.  In  royal 
^vo,  price  36*.,  cloth.     1902. 
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Cairns,    Lord,    Decisions    in    the    Albert 

Arbitration. 

Reported  by  Fbancis  S.  Rbilly,  of  Lincoln's  Inn,  Bftnister-at-Law.  Paits  I., 
II.,  and  III.,  price  25/.,  sewed.     1872. 

Campbell's  Compendium  of  Roman  Law, 

Founded  on  the  Institates  of  Justinian ;  together  with  Examination  Qnestioos 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitioiis  of 
f«f«ding  Terms  in  the  Words  of  the  Principal  Authorities.  Second  EditioB.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Schdar  of  Exeter  College, 
Oxford ;  M.A.,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  '*  An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law."  In  One  VoL,  Sro, 
price  I2r.,  cloth.     1892. 

Campbell's    Sale    of    Goods    and    Com* 

mercial  Agency. 

Second  Edition.  By  Robert  Campbell,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law;  Advocate  of  the  Scotch  Bar,  author  of  the  **Law  of  Negligence,"  etc. 
Second  Edition,  in  one  volume,  royal  8vo,  price  32J.,  cloth.     1891. 

"An  tocmmce,  careful,  aad  exhaustive  handbook  on  the  subject  with  which  it  deals.  The 
excellent  index  deserves  a  special  word  of  commendation,  "—i^^iv  Quaritriy  Rtvirto, 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  lint  efiitioa— Chat  the  book  is  a  coa- 
tribution  ol  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefeny  and 
fully."— Z«tv  y^umal. 

Campbell's  Law  of  Neg:ligence. 

Second  Edition.  By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  aod 
Advocate  of  the  Scotch  Bar.     In  Svo,  price  I2j.,  cloth.     1S79. 

Catalogue,    A,    of    the    Reports    in    the 

Various  Courts  of  the   United  Kingdom  of 
Great  Britain  and  Ireland. 

Arranged  in  Chronological  Order.  By  Stevens  &  Haynes,  Law  Publishers.  In 
small  4to,  price  2s.  net,  cloth,  beautifully  printed,  with  a  large  marginy  for  tlie 
special  use  of  Librarians. 

Chaster's  Powers,  Duties,  and  Liabilities 

of    Executive   Officers,   as    between    these 
Officers  and  tlie  Public. 

By  A.  W.  Chaster,  of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition.  la 
Svo,   price  15^.     1S99. 

"There  is  undoubtedly  room  for  a  legal  treatise  oa  the  status  of  executive  o6kets,  and  Me  . 
Chaster  has  provided  much  valuable  material  on  the  subject." — Lawjmnuti. 

Chester's  Local  Legfislatures. 

A  Scheme  for  full  Legislative  Devolntion  for  the  United  Kingdom  on  Constitntioiai 
lines,  being  a  Supplement  to  ''Executive  Officers."  By  A.  W.  Chaster,  of  the 
Middle  Temple,  Barrister-at  Law.     In  Svo,  price  6d,  net,     1S99. 
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Chilcott'5,  Bourchier-,  Administration  of 

Charities. 

Under  the  Charitable  Trusts  Acts,  1853- 1894,  Local  Government  Act,  1894,  and 

*    London  Government  Act,    1899.      By  Thomas    Bourchier-Chilcott,  of  the 

Middle  Temple,  Barrister-at-Law.    Second  Edition,  in  8vo,  price  2Ij.,  cloth.    1902. 

"  llie  learned  author  has  thoroaghly  revised  the  whole  Mrork,  and  has  brought  it  well  up  to  date 
There  Is  an  excellent  index,  a  matter  of  great  importance  in  a  work  of  this  kind,  where  the  sub- 
ject is  dealt  with  in  the  way  of  annotated  statutes.— Z,aw  Tinus. 


II 


The  work  is  a  useful  guide  in  matters  relating  to  charitable  trusts.'* — Solicitcrs'  y^nmal. 


II 


.  ■ 
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\11  concerned  in  the  Admiuistralion  of  Charities  will  find  in  Mr.  Bourchier«Chilcott's  work 


a  clear  and  trustworthy  statement  of  their  powers  and  duties." — Law  ycumcU. 


Choyce's   Practice  of  the   W\gh  Court  of 

Chancery. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.  And  the  Reports 
of  many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed.  In  8vo, 
price  2/.  zr.,  calf  antique.     1870. 

''This  volume,  in  paper,  type  and  binding  (like  '  Bellewe's  Cases')  is  a  fac-simileof  the  antique 
edition.    All  who  buy  the  one  should  buy  the  other." — Canada  Law  Journal. 


Clarke's  Law  of  Extradition 


And  the  Practice  thereunder  in  Great  Britain,  Canada,  the  United  States,  and 
France ;  with  the  Conventions  upon  the  subject  existing  between  England  and 
Foreign  Nations,  and  the  Cases  decided  thereon.  By  Sir  Edward  Clarke,  Knt., 
K.C.,  Her  Majesty's  Solicitor- General,  1886- 1892  ;  formerly  Tancred  Student  of 
Lincoln's  Inn.  Fourth  Edition.  Prepared  by  the  Author,  and  E.  Percival 
Clarke,  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.    In  8vo,  price  25/.,  cloth.    1903. 

"Sir  Edward  Clarke _  has  prepared  a  fourth  edition  of  his  admirable  treatise  on  the  Law  of 
Extradition  with  the  assistance  ot  his  son,  Mr.  £.  Percival  Clarke,  of  Lincoln's  Inn,  who  is,  in  fact, 
inainly  responsible  for  it.  .  .  .  The  book  worthily  maintains  its  reputadon  as  the  standard  authority 
on  the  subject." — Leno  Tinus. 

*' A  new  edition  of  this  standard  work  is  welcomed,  and  the  joint  effort  of  the  author  and  his  son 
fully  sustain  its  established  reputation  as  the  most  authoritative  and  complete  work  on  its  subject." 
— Law  Journal. 


\      Cobbett's  Leading:  Cases  and  Opinions  on 

I  International  Law. 

Collected  and  Digested  from  English  and  Foreign  Reports,   Official  Documents, 
Parliamentary  Papers,  and  other  Sources.     With  Notes  and  Excursus,  containing 
f  the  Views  of  the  Text- Writers  on  the  Topics  referred  to,  together  with  Supple- 

mentary Cases,  Treaties,  and  Statutes ;  and  Embodying  an  Account  of  some  of  the 
more  important  International  Transactions  and  Controversies.  By  PiTi'  Cobbbtt, 
M.A.,  D.C.L.,  of  Gray's  Inn,  Barrister-at-Law,  Professor  of  Law,  University  of 
Sydney,  N.S.W.     Second  Edition,  in  8vo,  price  15J.,  cloth.     1892. 

**The  book  is  well  arranged,  the  materials  well  selected,  and  the  comments  to  the  point.    Much 
will  be  found  in  small  space  in  this  book."— i^^sw  Joumai, 

"The  notes  are  concisely  written  and  trustworthy The  reader  will  learn  from  them  a 

r  great  deal  on  the  subject,  and   the  book  as   a  whole  seems  a  convenient  introduction  to  fuller 

K  and  more  systematic  works." — Oxford  Mag-agifte. 


12  S7EIENS   <&•    HAYNES,    BELL    YARD,    TEMPLE    BAR. 

Cooke's  (Sir  Q.)  Common  FHeas  Reports 

in   the   Reigns  of   Queen   Anne  and  Kings 
George  I.  and  11. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Narrs,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law.  In  8yo,  price 
3/.  3J.,  calf  antique.     1872. 

"  Law  books  never  can  die  or  remain  long  dead  so  Ions  as  Stevens  and  Haynes  are  willing  to 
continue  them  or  revive  them  when  dead.  It  is  certainly  surprising  to  see  with  what  Eadal 
accuracy  an  old  volume  of  Reports  may  be  produced  by  these  modern  publishers,  whose  good  Xxax. 
is  only  equalled  by  their  enterprise." — Coftada  Law  Journal, 

Cooke  and  Harwood's  Charitable  Trusts 

Acts,  1853,  1855,  i860. 

The  Charity  Commissioners'  Jurisdiction  Act,  1862  ;  the  Roman  Catholic  Charities 
Acts;  together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities, 
mcluding  the  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Foims 
of  Declarations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and 
a  very  copious  Index.  Second  Edition.  By  Hugh  Ccx>kf.  and  R.  G.  Harwood, 
of  the  Charity  Commission.     In  8vo,  price  i6f.,  cloth.     1867. 


Copingfer's  Law  of  Copyright 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engravio^ 
Sculpture,  Painting,  Photomphy,  and  Designs ;  together  with  IntematioDal  and 
Foreign  Copyright,  with  the  Statutes  relating  thereto,  and  References  to  the 
English  and  American  Decisions.  By  Walter  Arthur  Coping kr,  of  the 
Middle  Temple,  Barrister-at-Law.  Fourth  Edition.  By  J.  M.  Easton,  c^  the 
Inner  Temple,  Barrister-at-Law.     In  Royal  8vo,  price  3dr.,  cloth.     1904. 

"Mr.  Copinger's  book  is  very  comprehensive,  dealing  with  every  branch  of  his  sabj«ct,  azid 
even  extending  to  copyright  in  foreign  countries.     So  far  as  we  have  examined,  we  have  fooad  all  the 


recent  authorities  noted  up  with  scrupulous  care,  and  thexe  is  an  unusually  good  indejc 
are  merits  which  will,  doubtless,  lead  to  the  placing  of  this  edition  on  the  shelves  of  the  memfaen 
of  the  profession  whose  business  is  concerned  with  copyright ;  and  deservedly,  for  the  book  is 
of  coonderable  value." — SoUcitor^  Jciumal, 


Copinger's  Tables  of  Stamp  Duties  from 
1815  to  1878. 

By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Banistcr-at- 
Law  ;  Author  of  ''  The  Law  of  Copyright  in  Works  of  Literature  and  Art,*'  **  Index 
to  Precedents  in  Conveyancing,"  **  Title  Deeds,"  &c.  In  8vo,  price  2x.  6«/.,  doth. 
1878. 

Copingfer's   Abolition  of   Capital  Punish* 

ment. 

Embracing  more  particularly  an  Enunciation  and  Analjw  of  the  Principles  ttf 
Law  as  applicable  of  Crimmals  of  the  Highest  Degree  of  Guilt.  By  Waltu 
Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at  Law.  In  Svq, 
price  I/,  net,  sewed.     1876. 
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Copinger's  Title  Deeds: 

Their  Custody,  Inspection,  and  Production,  at  Law,  in  Bquity,  and  in  Matters  of 
Conveyancing.  Including  Covenants  for  the  Production  of  Deeds  and  Attested 
Copies ;  with  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act  1874,  &c. 
&c.  &c.  By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at- 
Law ;  Author  of  "  The  Law  of  Copyright "  and  "  Index  to  Precedents  in  Con- 
veyancing."   In  one  volume,  8vo,  price  14^.,  cloth.     1875. 

Cotterell's  Latin  Maxims  and  Phrases. 

Literally  Translated.  Intended  for  the  use  of  Students  for  all  I^al  Examinations. 
Second  Edition.     By  J.  N.  Cottbrbll,  Solicitor.     In  8vo,  price  45.,  cloth.    1894. 

*'  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin 
maxim  m  their  reading." — Law  Journal, 

Cuntiing:hani    and    Mattinson's    Selection 

of  Precedents  of  Pleading 

Under  the  Judicature  Acts  in  the  Common  Law  Divisions.  With  Notes  explanatory 
of  the  different  Causes  of  Action  and  Grounds  of  Defence ;  and  an  Introductory 
Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as  illustrated  by  the  various 
Decisions  down  to  the  Present  Time.  By  J.  Cunningham  and  M.  W.  Mattinson. 
Second  Ediiion.  By  Miles  Walker  Mattinsox,  of  Gray's  Inn,  liarrister-at- 
Law,  and  Stuart  Cunningham  Macaskib,  of  Gray's  Inn,  Barrister-at-Law. 
In  8vn,  price  28^.,  cloth.     1884. 

Cunning^ham's  Reports. 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed 
a  Proposal  for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered 
to  the  Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numorou^ 
Corrections.  By  Thomas  Towns bnu  Buck n ill,  Barrister-at-Law.  In  8vo,  1 871, 
price  3/.  3j.,  calf  antique. 

Darling:'s  Scintillae  Juris  and  Meditations 

in  the  Tea  Room. 

By  the  Hon.  Mr.  Justice  Darling.  With  Colophon  by  the  late  Sir  Frank 
LoCKWOOD,  Q.C.,  M.P.      Price  51.  net.     1902. 

*"  Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matteis  which, 
since  the  day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.     .    .    . 
It  has  a  quality  of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.     Its  best  essays 
would  not  be  unworthy  of  the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  conMCtiseur^ 
might  often  be  assigned  to  that  wonderful  \iOQik."-^Dailf  Ntws. 

Deane's  Principles  of  Conveyancing. 

An  Elemenlary  Work  for  the  use  of  Students.  By  Henry  C.  Dranr,  of  Lincoln's 
Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  Incorporated  Law  Society  of.  the 
United  Kingdom.     Second  Edition,  in  one  volume,  8vo,  price  i8j.,  cloth.     1883. 


De  Bruyn's  Opinions  of 


As  contained  in  the  Hollandsche  Consultatien  en  Advijsen.  Collated,  translated, 
and  annotated  by  D.  P.  DB  Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University 
of  the  Cape  of  Good  Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  and  of  the  High  Court  of  the  South  African  Republic.  With 
Facsimile  Portrait  of  Hugo  de  Groot.  In  i  Vol.,  8vo,  price  40J.,  cloth. 
1894. 
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Duncan's  Mercantile  Cases  for  the  Years 
1885  and  1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts  od  Matters 
Relating  to  Commerce.  By  James  A.  Duncan,  M.A.,  LL.B.,  Trinity  College, 
Cambridge,  and  of  the  Inner  Temple,  Barrister-at-I^w.  In  8vo,  price  12;.  61/., 
cloth.     1886—7. 

Easton's  Law  as  to  the  Appointment  of 

New  Trustees. 

With  Appendices  containing  Forms  and  Precedents  and  Material  Sections  of  the 
Trustee  Act,  1893,  ^^^  ^^'^  Lunacy  Acts,  1890  and  1891.  Hy  J.  M.  Eastox,  of 
the  Inner  Temple,  Barrister-at-LAw.      Ifi.  8vo,  price  7j.  6if£,  cloth.     190a 


.  Mr.  Ea&ton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  sabject,  ud 
saved  cdl  who  may  in  future  be  wise  enough  to  consult  his  work  the  labour  of  seardiing  through  nany 
other  more  ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  ^  Mr. 
Easton  has  not  only  carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided, 
bat  he  has  shown  great  ingenuity  in  imagining  what  difficulties  ma;^  arise,  and  sagacity  in  applrog 
principles  to  their  solution.  The  book  is  very  complete,  and  contains  some  useful  nrecedents,  sm 
the  material  sections  of  the  Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  1891.'*— ^^w 
MagoMin*  a$td  RevUw. 


"Into 
.  .  .  and 
— Lam  Timuu 


one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  v^BffX 
those  who  require  information  on  this  subject  will  find  Mr.  Easton's  bode  a  valuable  an." 


(f 


'  This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  1x 
sample— is  in  reality  full  of  intfalls.  .  .  .  Mr.  Kaston  has  done  his  work  well,  and  hb  uestmeot  of 
his  subject  is  practically  exhaustive."— Zaw/^Mnsail 

"  Mr.  Easton  has  turned  out  a  treatise  of  extreme  practical  utility,  wdl  arranged,  exfaaostin 
and  reliable." — Saturday  Revitw, 

Edwards'    Compendium    of   the    Law  of 

Property  in  Land. 

For  the  use  of  Students  and  the  Profession.  By  William  Douclas  Ei>\vardSt 
LL.B.,  of  Lincoln's  Inn,  Barristcr-at-Law.  Just  published,  Fourth  Edition, 
price  2Qr.,  cloth.     1904. 

"  This  book  has  rapidly  become  popular,  and  may  now,  we  think,  fairly  claim  to  be  to  the  pRseat 
generation  what '  Burton  s  Compendium'  was  to  our  forefathers." — Law  JcumaL 

"...  Now,  however,  *  Edwards'  is  once  more  thoroughly  up  to  date,  and  we  hope  that-tlw 
Fourth  Edition  will  have  as  rapid  a  sale  as  the  two  first  editions.  It  is  unnecessary  for  us  to  vrite 
at  length  about  the  excellencies  of  the  work.  .  .  ." — Lmn  Nottt. 

"  Mr.  Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  anaoaeseat 

and  conciseness  of  statement We  are  glad  to  see,  by  the  a]^)carance  of  suocesMveemtioas 

that  the  merits  of  the  book  are  appreciated."— •S't^/iW/^rr'/McnM/. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  sabiect  of  which 
it  treats." — Law  Timet, 

*'We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Lmw  ShidftUs 
JaumoL 

"  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  poa'aswd  b; 
the  authors  of  legal  text-books  for  students."— /^««v(7war//r/y'  Review, 

Elliott's  Newspaper  Libel   and   Registra- 
tion Act.  1881. 

With  a  Statement  of  the  Law  of  Libel  as  Affecting  Proprietors,  Poblidiers,  and 
Editors  of  Newspapers.  By  G.  ELLion ,  Barrister-at-Law,  of  the  Inner  Tempk. 
In  8vo,  price  4^.  6a,  ^  cloth.     1884. 
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Evans'    Theories    and    Criticisms   of   Sir 

Henry  Maine. 

By  Morgan  O.  Evans,  BarrUter-at-Law.  Contained  in  his  six  works,  "  Ancient 
Law/'  <*£arlv  Law  and  Customs,"  "Early  History  of  InsUtations,"  <* Village 
Communities/^  '* International  Law,"  and  "Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations.      In  8vo,  price  5^.,  cloth.     1 896. 

Eversley's  Domestic  Relations. 

Including  Husband  and  Wife :  Parent  and  Child  :  Guardian  and  Ward :  Infants : 
and  Master  and  Servant.  By  William  Finder  Evbrslby,  B.C.L.,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.  Second  Edition,  in  rc^ral  8vo,  price  381.,  cloth. 
1896. 

"We  are  glad  to  Kee  a  second  edition  of  Mr.  Eversley's  useful  work.  There  is  a  convenience  in 
having  the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each 
is  handled  with  such  fulness  as  to  give  the  reader  all  the  information  ne  could  expect  in  a  separate 
volume.  Mr.  Bverslev  states  the  law  with  the  roost  painstaking  thoroughness,  and  has  made  an 
exhaustive  survey  of  ail  the  relevant  statutes  and  cases.  .  .  Great  care  has  been  taken  to  make 
the  present  edition  complete  and  accurate,  and  a  very  full  index  adds  to  its  utility."-^«fihVtfrv* 

Finlason's  Queen  v.   Qurney  and  others 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With 
Introduction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  Finlason,  Barrister-at-Law.  In  8vo, 
price  lOf.  6</.,  cloth,     187a 

Footers   Private    International    Jurispru- 
dence 

Based  on  the  Decisions  in  the  English  Courts.  By  John  Aldbrson  Foots,  one 
of  His  Majesty's  Counsel;  Chancellor's  Legal  Medallist  and  Senior  Whewell 
Scholar  of  International  Law,  Cambridge  University,  1873  >  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination,  Hilary  Term,  1874. 
Third  Edition,  in  roy.  8vo,  cloth,  25X.     1904. 

" .  . .  .  This  excellent  work  on  private  international  law  is  now  well  known  throughout  the  Profession, 
and  its  assistance  to  Iaw3rers  who  have  to  deal  with  the  difficult  questions  that  arise  on  this  subject 
is  undoubted.  The  '  continuous  summary '  which  appears  throughout,  and  is  reprinted  in  extenso 
at  the  end  of  the  volume,  is  a  valuable  guide  to  the  reader,  and  will  enable  him  to  get  a  good  grasp 
of  a  subject  which  is  both  difficult  and  complex." — Law  Timtts. 

Forbes'  Law  of  Savings  Banks  since  1878. 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registiars  of 
Friendly  Societies  from  1878  to  iSHSa,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks.  By  U.  A.  Forbes,  of  Lincoln's  Inn, 
Barrister-at-Law.  In  demy  lamo,  price  6;.,  cloth.  The  complete  work  can  be  had, 
price  I  Of.  6d,     1884. 

Forbes'    Statutory  Law   relating:   to 

Trustee  Savings  Banks  (1863— 1891). 

Together  with  the  Treasury  Regulations  (1888—1889),  and  the  Scheme  for  the 
Appointment  of  the  Inspection  Committee  of  Trustee  Savings  Banks.  By 
Ukquhart  a.  Forbrs,  or  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of  <*The 
Law  Relating  to  Savings  Banks  "  ;  the  **  Law  of  Savings  Banks  since  1878  "  ;  and 
joint  Author  of  "The  Law  Relating  to  Water."    In  demy  i2mo,  price  51.     1892. 
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Ford  on  Oaths,  for  use  by  Commissioners 

for  Oaths 

And  all  Persons  Authorised  to  Administer  Oaths  in  the  British  Islands  and  the 
Colonies,  containing  Special  Forms  of  Jurats  and  Oaths — Information  as  to 
Affidavits,  Affirmations  and  Declarations — Directions  for  the  Gnidanoe  of 
Solicitors  Applying  to  be  Appointed  English  Commissioners  :  also  Tables  of  Fees, 
Statutes,  etc.,  and  general  Practical  Information  as  to  the  Powers,  Dnties, 
Designation,  and  Jimsdiction  of  all  Official  and  other  Persons  authorised  to 
administer  Oaths,  as  affected  by  the  Commissioners  for  Oaths  Acts,  1889,  1890^ 
1891,  and  other  Statutes,  and  by  Rules  of  Supreme  Courts  of  England  and  Ireland ; 
with  Notes  of  Recent  Decisions.  Eighth  Edition.  By  Frederick  Hugh  Short, 
Chief  Clerk  of  the  Crown  Office,  King's  Bench  Division.  In  crown  8vo,  price 
3J.  dd.  net. 


Frost's    Law    and    Practice    relating:    to 

Letters  Patent  for  Inventions. 

With  an  Appendix  of  Statutes,  International  Convention,  Rules,  Fomis,  a»l 
Precedents,  Orders,  etc.  By  Robert  Frost,  B.Sc.  (Lond.),  Fellow  of  the 
Chemical  Society;  of  Lincoln's  Inn,  Esquire,  Barrister-at-Law.  Second  Editiooy 
in  royal  8vo,  price  jar.,  cloth.     1898. 


II 


In  our  view  a  good  piece  of  work  may  create  a  demand,  and  without  dispaniging  _ 

literature  upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  voliune  by 
Mr.  Frost  has  been  compiled  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  •  . 
Judging  Mr.  Frost  on  this  ground,  we  find  him  completely  satisfactory.  A  careful  examinarioo  of 
the  entire  volume  satisfies  us  that  great  care  and  much  labour  have  been  devoted  to  the  prodnctioa  of 
this  treatise,  and  we  think  that  patent  agents,  solicitors,  the  bar  and  the  bencl^  may  confideatly  tan 
for  guidance  and  instruction  to  tne  pages  of  Mr.  Frost." — Law  Timts. 

"Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  wiD  be 
found  generally  useful  by  practitioners  in  this  important  branch  of  the  law.  ...  A  capital  index 
condudes  the  book."— iL«w  yntrnai. 

"  The  book  is,  as  it  professes  to  be,  a  treatise  on  patent  law  and  pnu:tioe,  the  several  topics  bemg 
conveniently  arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  wofk, 
to  which  are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  tar  as  we  hsve 
been  able  to  test  them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  Spod. 
.  .  .  The  book  is  a  good  one  and  will  make  its  way.  The  index  is  better  than  usual.  Both 
paper  and  type  are  also  excellent." — Solicitors'  yommal. 


Qibbs'   Case   of    Lord    Henry    Seymour's 

Will  (Wallace  v.  The  Attorney-General). 

Reported  by  Frederick  Weymouth  Gibbs,  C.B.,  Barrister-at-Law,  late  Fellow 
of  Trinity  College,  Cambridge.     In  royal  8vo,  price  lOJ.,  cloth.     1877. 


Godefroi  &  Shortt's  Railway  Companies. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Cfauises 
Consolidation  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of 
Railways  Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the 
end  of  the  year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Laiw.  In  8vo,  price  32X., 
cloth.     1869. 
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Greenwood  &  Martin's    Mag:isterial    and 

Police  Guide: 

Being  the  law  relating  to  the  Procedure,  Jurisdiction,  and  Duties  of  Magistrates  and 
Police  Authorities,  in  the  Metropolis  and  in  the  country,  with  an  Introduction  show- 
ing the  General  Procedure  before  Magistrates  both  in  Indictable  and  Summary 
Matters.  By  Henry  C.  Greenwood,  Stipendiary  Magistrate  for  the  district  of  the 
Staffordshire  Potteries;  and  Temple  Chevalier  Martin,  Chief  Clerk  to  the 
Magistrates  at  Lambeth  Police  Court,  London  ;  Author  of  **  The  Law  of  Mainten- 
ance and  Desertion,"  "  The  New  Formulist,"  etc.  Third  Edition.  Including  the 
Session  $2  &  53  Vict.,  and  the  cases  decided  in  the  superior  courts  to  the  end  of  the 
year  1889,  revised  and  enlarged.  By  Temple  Chevalier  Martin.  In  8vo, 
price  32 J.,  cloth.     1890. 


Griffith's     Married     Women's      Property 

Acts;   1870,  1874*  1882  and  1884. 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts  relating  to 
Married  Women.  By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,.  and 
the  Middle  Temple,  Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married 
Women's  Property  Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's 
Inn,  Barrister-at-Law.     In  ovo,  price  9^.,  cloth.     1891. 

Handbook  to  the  Intermediate  and  Final 

LL.B,  of  London  University, 

Pass  and  Honours.  Including  a  complete  Summary  of  **  Austin's  Jurisprudence," 
and  the  Examination  Papers  of  late  years  in  all  branches.  By  a  B.A.,  LL.B. 
(Lond.).       Second  Edition,  in  8vo,  price  6j.,  cloth.     1889. 

Hanson's  Death  Duties. 

Being  the  Fifth  Edition  of  the  Acts  relating  to  Estate  Duty,  Finance,  Probate, 
Legacy,  and  Succession  Duties.  Comprising  the  36  Geo.  IIL  c.  52;  45  Geo.  IIL 
c.  28  ;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland 
Revenue  Acts,  43  Vict,  c  14;  and  44  Vict.  c.  12;  also  the  New  Estate  Duty 
Finance  Acts,  57  &  58  Vict.  c.  30,  and  59  &  60  Vict,  c  28 ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  Alfred  Hanson,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy  and  Suc- 
[  cession    Duties.       Fifth  Edition   by  Lewis  T.    Dibdin,    D.C.L.    (Dean  of  the 

t  Arches),  and  F.  H.  L,  Errington,  M. A.,  Barrister-at-Law.     In  8vo,  price  301., 

'  cloth.     1904. 

"  The  Fifth  Edition  of  this  deservedly  well-known  text  book  has  been  carried  out  with  much 
care,  and  many  improvements  by  Mr.  Errington,  Sir  Lewis  Dibdin  being  now  otherwise  occupied 
with  official  duties  ....  And  by  way  of  a  more  complete  consecutiveness,  all  the  Acts  are 
printed  without  notes  at  the  end  of  this  part,  with  marginal  references  to  the  pages  at  which  the 
sections  are  treated  in  detail.  This  arrangement  will  much  improve  the  usefulness  of  the  book  for 
the  busy  man.  who  does  not  appreciate  that  form  of  original  research,  which  reaches  iu  highest 
perfection  in  tne  brains  of  exi)erts  in  Bradshaw.    The  Amending  Acts  and  new  decisions  appear  to  be 

'■  fully  incorporated,  and  will  combine  with  the  new  arrangement  to  make  the  book  most  acceptable  to 

I  the  -^xKAvs&xon"— Solicitors*  Journal. 

.  "  Seven  years  have  elapsed  since  the  last  Edition  of  Hanson  was  published,  and  the  profession 

i)  MTiIl  welcome  this  new  edition  not  less  cordially  than  its  pr^eces»ors    ....    The  plan  of 

p  separating  the  sub-sections  of  the  Acts,  which  led  to  confusion,  has  been  abandoned,  and  the  differ^ 

,  ence  between  the  type  of  the  Statutes  and  the  notes  has  been  made  greater.     The  reputation  of  the 

'  work  of  a  leading  authority  on  a  complicated  subject  is  fully  maintained." — Law  Journal, 

.  " .  .  .  .  Since  the  last  Edition  there  have  been  two  Amending  Acts  dealing  with  estate  duty,  and 

*  a  large  number  of  cases  decided  by  the  courts,  all  of  which  have  been  dulv  incorporated  in  the  text. 

i  All  the  Acts  relating  to  estate  duty  have  been  printed  together  as  a  whole— a  convenient  arrange- 

d  ment.     The  book  may  well  be  described  as  the  leading  work  on  the  Death  Duties."— ZtAW  Timeu 
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Hardcastle's  Construction   and    Effect  of 

statute  Law. 

With  Appendices  containing  Words  and  Expressions  used  in  Statutes  which  have 
been  judicially  or  statutably  construed,  and  the  Popular  and  Short  Titles  of  certain 
Statutes.  By  Henry  Hardcastle,  Barrister-at-LAw.  Third  Edition,  revised  and 
enlarged.  By  W.  F.  Craies,  Barrister-at-Law.  In  one  volume,  8vo,  price  2Sf., 
cloth.     1901. 

".^ .  .  .  Perhaps  a  book  of  thit  kind  was  never  needed  so  much  as  at  the  present  tune,  when  the 
Legislature  has  seen  fit  to  pass  enactments  that,  to  say  the  least,  are  ill  drawn,  and  are  further 
complicated  by  legislation  by  reference.  Both  the  profession  and  students  will  find  this  work  of  gnat 
assistance  as  a  guide  in  that  difficult  branch  of  our  law,  namely  the  construction  of  Statntcs.**— 
Lam  Times, 

'I  This  new  edition  of  Hardca5tle  bears  signs  of  the  painstaking  research  and  careful  amuigemcnt 
which  we  expect  and  get  from  Mr.  Craies." — Law  JoHtnal. 

"  This  is  a  carefully  edited  edition  of  a  work  of  considerable  value.  The  editor  having  prepared 
the  second  edition  is  familiatr  with  his  subject,  and  we  find  throughout  the  book  the  recent  deosions 
and  dicta  on  the  subject  very  neatly  ipterted." — Solicitors'  JaurtusL 

Harris'  Illustrations  in  Advocacy, 

With  an  Analysis  of  the  Speeches  of  Mr.  Hawkins,  Q.C.  (Lord  Brampton)  in  the 
Tichbome  Prosecution  for  Perjury.  (A  study  in  Advocacy.)  Also  a  Prefatory 
Letter  from  the  Right  Hon.  Lord  Brampton.  By  Richard  Harris,  K.C.,  a 
Bencher  of  the  Middle  Temple.  Fourth  Edition,  re- written  by  the  Author.  I2ina 
Price  7j.  6d,,  cloth. 

Harris's  Principles  of  the  Criminal  Law. 

Intended  as  a  Lucid  Exposition  of  the  subject  for  the  use  of  Students  and  tbe 
Profession.  By  Srymoub  F.  Harris,  B.C.L.,  M.A.  (Oxon),  Author  of  "A 
Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian."  Tenth  Edition.  By  C. 
L.  Atten BOROUGH,  of  the  Inner  Temple,  Banrister-at-Law.  In  8vo,  price  20r., 
cloth.    1904. 

"This  Standard  Textbook  of  the  Criminal  Law  is  a«  good  a  book  on  the  sobject  as  the  ordinary 
student  will  find  on  the  library  shelves  ....  The  bM>k  is  very  clearly  and  sunnly  written.  Ko 
previons  legal  knowledge  is  taken  for  granted,  and  everything  is  explained  in  sucK  a  manntft  dat 
no  student  ought  to  have  much  difficulty  an  obtaining  a  grasp  of  the  subject.  .  .  ." — SoSdiars' 
JoutnMl, 

*^  ...  As  a  Student's  Textbook  we  have  always  felt  that  this  work  wrould  be  hard  to  beat,  and  « 
the  present  time  we  have  no  reason  for  altering  our  opinion " — Laxo  Times, 

Harrises  Institutes  of  Gaius  and  Justinian. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lists  of  Laws,  &c.,  &c.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  SsYMOUR  F.  Harris,  B.C.L.,  M.A.,  Worcester  College,  Oxford,  and  the 
Inner  Temple,  Barrister-at-Law,  Author  of  **  Universities  and  Legal  Education." 
Third  Edition,  in  crown  8vo,  ts,     1899. 

'*  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained  in  the 
works  of  Gaius  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see  what  are  dke 
opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact  and  accurate  refereaoes 
to  titles  and  sections  given  he  can  at  once  refer  to  the  original  writers.  The  concise  maaner  m 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most  useful,  not  only  to  the  studcxKs 
for  whom  it  was  originally  written,  but  abo  to  those  persons  who,  though  they  have  not  the  tiane  to 
wade  through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and  others,  yet  desire  to  obtain 
some  knowledge  of  Roouin  Law.** — Oxf&rd  and  Cambridge  Vndergraditaiet^  ymmaK 

Harris's  Titles   to  Mines    in   the    United 

States. 

With  the  Statutes  and  References  to  the  Decisions  of  the  Courts  relating  thereto. 
By  W.  A.  Harris,  B.A.  Oxon,  of  Linc<>ln*s  Inn,  Barrister-at-Law  ;  and  of  the 
American  Bar.     In  8vo,  price  7x.  6</.,  cloth.     1877. 
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Harrison's  Epitome  of  the  Laws  of  Pro- 
bate and  Divorce. 

For  the  use  of  Students  for  Honours  Examination.  By  J.  Carter  Harrison, 
Solicitor.     Fourth  Edition,  in  8vo,  price  7x.  6m^.,  cloth.     1891. 

"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assi.s- 
tance  10  students.'*— i,aw  HtudenW  Jouruai. 

Hazlitt    &    Ring^ivood's    Bankruptcy  Act, 

1883. 

With  Notes  of  all  the  Cases  decided  under  the  Act ;  the  Consolidated  Rules  and 
Forms,  1886 ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  Matters, 
with  Rules  and  Forms  thereunder ;  the  Bills  of  Sale  Acts,  1878  and  1882  ;  Board  of 
Trade  Circulars  and  Forms,  and  List  of  Official  Receivers ;  Scale  of  Costs,  Fees, 
and  Percentages,  1886  ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a 
Copious  Index.  By  William  Hazlitt,  Esq.,  Senior  Registrar  in  Bankruptcy, 
and  Richard  Ringvvood,  M.A.,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law. 
Second  Edition,  by  R.  Ringwood,  M.A.,  Barrister-at-Law.  In  crown  8vo,  price 
I2J.  6r/.,  cloth.     1887. 

Hig:^ins'    Pollution    and    Obstruction    of 

Water  Courses. 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution.  By 
Clrmrnt  HiGGiNS,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  izf.,  cloth.     1877. 

Houston's  Stoppag:e  in  Transitu,  Reten» 

tion,  and  Delivery. 

By  John  Houston,  of  the  Middle  Temple,  Barrister-at-Law.  In  one  volume, 
demy  8vo,  price  loi.  dd.^  cloth.     1866. 

Hudson's  Law  of  Building:  and  Eng^ineer- 

ing  Contracts, 

And  of  the  Duties  and  Liabilities  of  Engineers,  Architects,  Surveyors  and  Valuers, 
with  an  Appendix  of  Precedents,  Annotated  by  means  of  reference  to  the  Text  and 
to  Contracts  in  use,  and  an  Appendix  of  Unreported  Cases  on  Building  and 
Engineering  Contracts.  By  Alfred  A.  Hudson,  of  the  Inner  Temple,  Barrister- 
at-Law.     Third  Edition  preparing. 

Hurst  &  Cecil's  Principles  of  Commercial 

Law. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  references  to  the  Text.  By 
Joseph  Hurst  and  Lord  Rohert  Cecil,  of  the  Inner  Temple,  Barristers-at- 
Law.     In  one  volume,  8vo,  price  20f.,  cloth.     1891. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  Yolume,  one  for  the  lawyer  and 
the  business  man  to  keep  at  his  elbow  and  which,  if  not  giving  them  all  that  they  require,  will 
place  in  their  hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  law  wnidi  lie  in 


larger  and  more  exhaustive  works.  "~Z,««f  Timts, 

"The  obgect  of  the  authors  of  this  workj  the] 

moderate  compass,  the  principles  of  commercial  la  .       _„  ^ 

expended  on  the  task,  and  the  book  Is  in  many  respects  a  very  serviceable  one." — Lmw  ycumal. 


"The  obgect  of  the  authors  of  this  workj  they  tell  us  in  their  prefiice,  is  to  sUte,  within  a 
moderate  compass,  the  principles  of  commercial  law.    Very  considerable  pains  have  obviously  been 
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Indertnaur's    Principles  of   the   Common 
Law. 

Intended  for  the  use  of  Students  and  the  Profession.  Tenth  Edition.  ByJOHX 
Indbrmaur,  Solicitor,  Author  of  "  A  Manual  of  the  Practice  of  the  Supreme 
Court,"  **  Epitomes  of  Leading  Cases,"  and  other  Works  ;  and  Charlrs  Th waites. 
Solicitor.     In  8vo,  20j.     1904. 

" That  invaluable  students'  manual.  Indermaur's  'Principles  of  the  Common  Law/ has  entered 
upon  a  tenth  edition  in  less  than  two  years  and  a  half.  Assisted  by  Mr.  Charles  Thwaites* 
the  learned  author  has  inoorporated  recent  cases,  and  generally  revised  the  work  in  his  usual  skilful 
fashion." — Law  Tifnes.  ZmM 

"  I'he  appearance  of  a  tenth  edition  of  '  Indermaur  on  Common  Law '  shows  that  the  work  has 
esfablished  for  itself  a  safe  ipxy&\ivati." —Solicitors^  Journal. 

Indermaur's  Manual  of   the    Practice    of 

the  Supreme  Court  of  Judicature, 

In  the  King's  Bench  and  Chancery  Divisions.  Ninth  Edition.  Intended  for  the 
use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor.  In  Svo, 
price  1 51.,  cloth.     1905. 

"The  eighth  edition  of  Indermaur's  'Manual  of  Practice'  (London:  Stevens  and  Haynes), 
chiefly  called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  improved  in 
arrangement  and  detail.  While  primarily  desired  for  students,  we  may  mention  that  it  will  be  found 
a  useful  companion  to  the  White  ((00k." — Law  Tintes. 

"  The  arrangement  of  the  book  is  good,  aod  teferences  are  given  to  the  leading  decuaans^  Gopioa» 
references  are  also  given  to  the  rules,  so  that  the  work  (orms  a  convenient  guide  to  the  larger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal  dearly  and  concisdy  with  an  important 
and  complicated  subject."— J^/zW/^rr'  Journal. 

Indermaur's  Leading:    Conveyancing:  and 

Equity  Cases. 

With  some  short  notes  thereon,  for  the  use  of  Students.  By  John  Indekh.\ur, 
Solicitor,   Author  of  **  An  Epitome   of   Leading   Common   Law   Cases."    Ninth  I 

Edition  by  C.  Thwaites.     In  8vo,  prioe  6f.,  cloth.     1903.  \ 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  b 
especially  intended.  Mr.  Indermaur  will  soon  be  known  as  the  *  Student's  Friend.'  "—Catuu/a  Ljnm 
Journal. 

Indermaur's  Leading  Common  Law  Cases; 

With  some  short  notes  thereon.  Chiefly  intended  a&  a  Guide  to  **  Smith's 
Leading  Cases."  By  C.  Thwaites,  Solicitor.  Ninth  Edition,  in  8vo,  price  dr., 
cloth.     1903. 

Indermaur's  Articled  Clerk's  Guide  to  and 

Self- Preparation  for  the  Final  Examination. 

Containing  a   Complete  Course  of  Study,   with  Books  to  Read,  List  of  Statutes^ 
*  Cases,  Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  wbo 
read  by  themselves.     By  John  Indermaur,  Solicitor.     Sixth  Edition,  8vo,  price 
6j.,  cloth.     1894. 


*'  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the 
examination  to  the  Final.  His  advice  is  practical  and  sensible:  and  if  the  cotirse  of  suadj  be 
recommends  is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  kxMiwiedge 
more  than  sufficient  to  carry  him  through  the  Final  Examination." — Solicitors'  Journal. 


Indermaur's  Judicature  Acts, 


And  the  rules  thereunder.  Being  a  book  of  Questions  and  Answers  intended 
for  the  use  of  Law  Students.  By  John  Indermaur,  Solicitor.  In  8vo,  price  6ir.« 
cloth.     1875. 
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Indermaur's  Guide  to  Bankruptcy, 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions 
and  Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examina- 
tions in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions 
since  that  Act.  By  John  Indermaur,  Solicitor,  Author  of  **  Principles  of  Com- 
mon Law,"&c.  &c.     Second  Edition,  in  crown  8vo,  price  Sj.  6</.,  cloth.     1887. 


Indermaur's  Law  of  Bills  of  5ale, 

For  the  use  of  Law  Students  and  the  Public.  Embracing  the  Acts  of  1878  and 
1882.  Part  L— Of  Bills  of  Sale  generally.  Part  II.— Of  the  Execution,  Attesta- 
tion, and  Registration  of  Bills  of  Sale  and  satisfaction  thereof.  Part  III. — Of  the 
Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. — Of  Seizing  under,  and 
Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c.  By  John  Indermaur, 
Solicitor.     In  i2mo,  price  5^.  6</.,  cloth.     1882. 

• 

Inderwick's  Calendar  of  the  Inner  Temple 

Records. 

Edited  by  F.  A.  Inderwiok,  Q.C.  Vol.  I.,  21  Hen.  VIL  (1505)— 45  EHi. 
(1603).  Vol.  II.,  James  I.  (1603)— Restoration  (1660).  VoL  III.,  12  Charles  II. 
(1660) — 12  Anne  (1714).  Imperial  8vo.  Roxburghe  binding.  1896.  2Qf.  per 
vol.  net. 

Jones'  Law  of  Salvage, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  &c.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law.  In  crown  8vo,  price  koj.  6«/.,  cloth. 
1870. 

Joyce's  Law  and  Practice  of  Injunctions. 

Embracing  all  the  subjects  in  which  Courts  of  Equity  and  Common  Law  have 
jurisdiction.  By  William  Joyce,  of  Lincoln's  Inn,  Barrister- at>Law.  In  two 
volumes,  royal  8vo,  price  70J.,  cloth.     1872. 

Joyce's    Doctrines   and    Principles  of  the 

Law  of  Injunctions. 

By  William  Joyce,  of  Lincoln^s  Inn,  Barrister-at-Law.  In  one  volume,  royal 
8vo,  price  30if.,  cloth.     1877. 

Kay's  Shipmasters  and  5eamen. 

Their  Appointment,  Duties,  Powers,  Rights,  Liabilities,  and  Remedies.  By  the 
late  JosEi'H  Kay,  Esq.,  M.A.,  Q.C.  Second  Edition.  With  a  Supplement 
comprising  the  Merchant  Shipping  Act,  1894,  the  Rules  of  Court  made  thereunder, 
and  the  (proposed)  Regulations  for  Preventing  Collisions  at  Sea.  By  the  Hon. 
J.  W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  Esq.,  B.A.,  of  the  Inner  Temple, 

Barristers-at-Law.     In  royal  8vo,  price  461.,  cloth.     1895. 

• 

"It  has  had  practical  and  expert  knowledge  brought  to  bear  upon  It,  while  the  case  law  ts 
.brought  down  to  a  verjr  late  date.  Considerable  improvement  has  been  made  in  the  index." — 
X«w  Times. 
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Kay's  Merchant  Shipping:  Act,    1894, 

With  the  Rules  of  Court  made  thereunder.     Being  a  Supplement  to  KAY*S  LAW  \ 

RELATING  TO  SHIPMASTERS  AND  SEAMEN.    To  which  are  added  the  J 

(proposed)  Regulations  for  Preventing  Collisions  at  Sea.    With  Notes,     l^y  Hon.  J.  { 

W.  Mansfirld,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law.     In  royal  8vo,  price  lar.  6^.,  cloth.     1895. 

Kelyng:'s  (5ir  John)  Crown  Cases. 

Kblyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of 
King  Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others ;  to  which  ate  • 

added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer,  \ 

the  Queen  and  Mawgridge.      Third  Edition,  containing  several  additiomal  Casts  \ 

never  before  printed,  together  with  a  Treatise  upon  the  Law  and   Proceedings  | 

in  Cases  of  High  Treason,  first  published  in  1793.     The  whole  carefully  revised  i 

and  edited  by  Richard  Lovrland  Lovrland,  of  the  Inner  Temple,  Barrister- 
at- Law.     In  8vo,  price  4/.  4^.,  calf  antique.     1873. 


ir 


'We  look  upon  this  vi^ume  as  one  of  the  most  important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know  of  the  mines  of  lepd  wealdi  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of  the  reports  or  of  the  treatise  embodied  in  the 
volume  now  before  us,  will  give  the  reader  some  idea  of  the  good  service  rendered  by  MessrL  Stevms 
and  Haynes  to  the  profession.  .  .  .  Should  occasion  arise,  the  Crown  prosecutor,  as  well  as  counsel 
for  the  prisoner,  wiu  find  in  this  volume  a  complete  xmde  mecum  of  the  law  of  high  treason  and 
proceedings  in  relation  thereto."— Ca»Wa  Lam  youmai. 


Kelynge's  (W.)  Reports. 


Kblynge*s  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  firom 
the  3rd  to  the  9th  year  of  his  late  Majesty  King  George  II. ,  during  which  time 
Lord  King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
E^dition.  Third  Edition.  In  one  handsome  volume,  8vo,  price  4/.  4r.,  calf  antique. 
1873. 

Lloyd's  Law  of  Compensation  for  Lands, 

Houses,  &c. 

Under  the  Lands  Clauses  Consolidation  Acts,  the  Railways  Clauses  Consolidation 
Acts,  the  Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Act,  1S90, 
the  Metropolitan  Local  Management  Act,  and  other  Acts,  with  a  full  collection  of 
Forms  and  Precedents.  By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition.  By  W.  J.  Brooks,  of  the  Inner  Temple,  Barrister-at-Law.  In 
8vo,  price  21J.,  cloth.     1895. 

"  In  providing  the  legal  profession  with  a  book  which  contains  the  decisioi»  of  the  Courts  of  Law 
and  Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  ha* 
long  since  left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard 
work  upon  the  subject.  The  plan  of  Mr.  Lloyd's  book  is  generally  known,  and  its  hiddity  t;* 
appreciated  ;  the  present  quite  fulfils  all  the  promises  of  the  i^eoeding  editions,  and  cootaios  m 
aadition  to  other  matter  a  complete  set  of  forms  under  the  Artizans  and  Labourers  Act,  1875,  aad 
specimens  of  Bills  of  Costs,  which  will  be  found  a  novel  feature,  extremely  useful  to '  legal 
practitioners.'* — Justice  o/the  Peace. 

Lloyd's   Succession    Laws    of    Christian 

Countries. 

With  special  reference  to  the  Law  of  Primogeniture  as  it  exists  in  England.  By 
Eyre  Lloyd,  B.A.,  Barrister-at-Law.     In  8vo,  price  7^.,  cloth.     1877. 
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Marcy's    Epitome   of    Conveyancing 
Statutes, 

Extending  from  13  Edw.  I.  to  the  End  of  55  and  56  Victoria:.  Fifth  Edition,  with 
Short  Notes.  By  George  Nichols  Marcy,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  crown  8vo,  price  izr.  6^.,  cloth.     1893. 

Martin's  Law  of  Maintenance  and  Deser- 
tion, and  the  Orders  of  the  Justices  thereon* 

Second  Edition,  including  the  Law  of  Affiliation  and  Bastardy.  With  an 
Appendix  of  Statutes  and  Forms,  including  the  Summary  Jurisdiction  (Married 
Women's)  Act  of  1895.  ^X  Temple  Chevalier  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  *'  Magisterial  and  Police  Guide,"  &c.,  and 
George  Temple  Margin,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo, 
price  9;.,  cloth.     1896. 

May's     Statutes     of     Elizabeth     ag:ainst 

Fraudulent  Conveyances. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  Law  of  Voluntary  Dispositions  of 
Property.  By  the  late  H.  W.  May,  B.A.  (Ch.  Ch.  Oxford).  Second  Edition, 
thoroughly  revised  and  enlarged,  by  S.  Worthington  Worthington,  of  the  Inner 
Temple,  Barrister-at-Law  ;  Editor  of  the  "  Married  Women's  Property  Acts," 
5th  edition,  by  the  late  J.  R.  Griffith.     In  royal  8vo,  price  30;.,  cloth.     1887. 

Mayne's  Treatise  on  the  Law  of  Damag:es. 

Seventh  Edition,  revised  and  partly  rewritten,  by  John  D.  Mayne,  of  the  Inner 
Temple,  Barrister-at-Law  ;  and  His  Honour  Judge  Lumley  Smith,  K.C.  In8vo, 
price  28r.,  cloth.      1903. 

"  It  would  be  superfluous  to  saj^  more  of  this  notable  book  than  that  this  is  the  seventh  edition^ 
and  that  its  original  author  and  his  co-editor,  Judge  Lumley  Smith,  of  the  City  of  London  Coart, 
have  written  the  preface  to  this  issue  of  it,  nearly  fifty  years  after  the  issue  of  the  first.  The  lasC 
edition  was  in  1890,  and  the  present,  carefully  revtsecl  and  corrected,  brings  up  to  date  adl  the 
English  and  Irish  cfecisions  bearing  on  the  Law  of  Damages." — Saturday  Review. 

"...  The  great  value  of  Mr.  Mayne's  treatise  to  the  profession  is  obvious  when  one  remembers 
that  the  vast  Dulk  of  litigation  is  concerned  with  recovery  of  money,  frequently  in  the  shape  of 
Damages." — Irish  Law  Times. 

Mayne's    Treatise    on    Hindu    Law    and 

Usage. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-LAw,  Author  of  "A 
Treatise  on  Damages,"  &c.  Sixth  Edition,  revised  and  enlarged,  8vo,  30J.  net. 
1900. 

Moore's  History  of  the  Foresliore  and  the 

Law  relating  thereto. 

With  a  hitherto  unpublished  Treatise  by  Lord  Hale,  Lord  Hale's  **  De  Jure  Maris," 
and  the  Third  Edition  of  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore^ 
with  Notes,  and  an  Appendix  relating  to  Fisheries.  By  Stuart  A.  Moore, 
F.S.  A.,  of  the  Inner  Temple,  Barri$ter-at*Law.  In  one  Tolume,  medium  8vo,  price 
38J.,  cloth  ;  or  in  half-roxburgh,  42/.     1888. 

*'  Mr.  Moore  has  written  a  book  of  ^eat  importance  which  should  mark  an  epoch  in  the  history 
of  the  rights  of  the  Crown  and  the  subject  in  the  iiius  martSf  at  foreshore  of  the  kingdom.  .... 
The  Profession,  not  to  say  the  general  public,  owe  the  learned  author  a  deep  debt  of  gratittide  for 
providing  ready  to  hand  such  a  wealtn^  of  materials  for  founding  and  building  up  arguments. 
Mr.  Stuart  Moore  has  written  a  work  which  must,  unless  his  contentions  are  utterly  unfounded,  at 
once  become  the  standard  text-book  on  the  law  of  the  Sea-shore." — Law  Times. 
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Moore's  History  and  Law  of  Fisheries- 

By  Stuart  A.  Moore,  F.S.A.,  and  Hubert  Stuart  Moore,  of  the  Inner 
Temple,  Barristers-at-Law.     In  one  volume,  royal  8vo,  price  2IJ.     1903. 

Contents:  Part  I. — Introduction.— Chapter  I.  Of  the  evidence  as  to  fisheries 
in  the  Domesday  Book ;  II.  Of  putting  rivers  in  defence ;  HI.  Of  presump- 
tions with  regard  to  fisheries;  IV.  Of  the  presumption  of  ownership  of  the  soil 
by  the  owner  of  the  fishery;  V.  Of  the  origin  and  subdivision  of  fisheries;  VL 
Of  the  different  kind  of  fisheries ;  VII.  Of  the  various  descriptions  of  fisheries  in 
ancient  records;  VIII.  Incorporeal  fisheries  in  tidal  water;  IX.  Incorporeal 
fisheries  in  non-tidal  water ;  X.  Of  fishery  appurtenant  to  or  parcel  of  a  manor ; 
XI.  Of  fishery  appurtenant  to  a  particular  tenement ;  XII.  Copyhold  fisheries. 
XIII.  Of  fisheries  in  gross ;  XIV.  Of  divided  fisheries  and  the  Royal  draught ;  XV. 
Of  fisheries  in  ponds  and  lakes  and  the  ownership  of  the  soil ;  XVI.  Of  fisheries  in 
canals  and  artincial  watercourses ;  XVII.  Of  fishery  in  relation  to  navigation ; 
XVIII.  Of  fishing  paths  ;  XIX.  Of  the  public  right  of  fishery  and  its  limits  ;  XX. 
Of  boundaries  of  nsheries;  XXI.  Of  change  in  the  course  of  a  river,  and  its  effect 
upon  the  ownership  of  the  fishery  therein  ;  XXII.  Of  grants  of  fisheries;  XXIII. 
Of  evidence  of  title  to  fisheries ;  XXIV.  Of  e\ndence  of  possession  of  fisheries  in 
proving  title  ;  XXV.  Of  the  effect  of  user  by  the  public  and  others  adverse  10 
the  owner  of  a  fisher}' ;  XXVI.  Of  the  powers  of  an  owner  of  a  fishery  to  lease  and 
license,  &c.  ;  XXVII.  Of  proceedings  for  the  protection  of  fisheries.  Part  II. — 
Statute  Law  relating  to  Fisheries. — I,  Summary  of  legislation  relating  to  fish 
and  fisheries ;  II.  Regulation  of  sea  fisheries  ;  III.  Registration  and  discipline  of  sea 
fishing  boats  ;  IV.  Statutory  provisions  relating  to  fisheiies  generally ;  v .  Statutory 
provisions  relating  to  floating  fish  ;  VI.  Statutory  provisions  relating  to  shell  fish : 
VII.  Regulation  of  salmon  and  fresh-water  fisheries  ;  VIII.  Powers  of  Boards  of 
Conservators  ;  IX.  Water  bailiffs ;  X.  Statutory  provisions  as  to  the  capture  and 
destruction  of  salmon  and  fresh  water  fish ;  XI.  Close  seasons ;  XII.  Licenses ; 
XIII.  Sale  and  exportation  of  fish.  Appendices:  Statutes  with  notes  relatl^ 
.  thereto  ;  Sea  and  Salmon  Acts  ;  List  of  Sea  and  Salmon  Fishery  Districts ;  Orders  in 
Council  as  to  registration  of  sea  fishing  boats;  List  of  fisheries  referred  to  in 
Domesday  Book ;  List  of  fisheries  referred  to  in  notes  of  ancient  records  in  the 
Author's  collection  ;  Index. 

Norton -Kyshe's      Law      and      Privileges 

relating:     to     the     Attorney-General    and 
Solicitor- General  of  Eng^land. 

With  a  History  from  the  Earliest  Periods,  and  a  Series  of  King's  Attorneys  and 
Attorneys  and  Solicitors-General  from  the  reign  of  Henry  Hi.  to  the  60th  of 
Victoria.  By  J.  W.  Norton-Kyshe,  of  Lincoln's  Inn,  Barrister-at-Law.  In 
8vo,  price  \os.  dd,  net.     1897. 

Norton-Kyshe's  Law  and  Customs  relat- 
ing to  Gloves. 

Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs,  and  Uses  in 
respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in  Judicial  Pro- 
ceedings. With  Illustrations.  By  J.  W.  Norton- Ky she,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     In  crown  8vo,  51.  net,  cloth.     1901. 

O'Malley  &  Hardcastle's  Reports   of   the 

Decisions  of  the  Juds:e5  for  the   Trial   of 
Election  Petitions,  in  Ens:land  and  Ireland. 

Pursuant  to  the  Parliamentary  Elections  Act,  k868.  By  Edward  Louguun 
O'Mallev  and  Henry  IIardcastlk.  Vol.  IV.  Part  III.  and  all  after  are 
Edited  by  J.  S.  Sandars  and  A.  P.  P.  Keep,  Banisters-at-Law.  Vols.  L,  II..  III., 
IV.,  and  v.,  Parts  I.  and  II.,  price  5/.  71. 
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Peile's  Law  and  Practice  of  Discovery  in 

the  Supreme  Court  of  Justice. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the  Alterations 
under  the  New  Rules  of  Practice.  By  Clarence  J.  Pbilb,  of  the  Inner  Temple, 
Barrister-at-Law.     In  8vo,  price  izr.,  cloth.     1883. 

Pemberton's     Judg:nieiits,     Orders,     and 

Practice  of  the  Supreme  Court, 

Chiefly  in  respect  to  actions  assigned  to  the  Chancery  Division.  By  LoFTUS 
Leigh  Pemrerton,  one  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and 
Author  of  **  The  Practice  in  Equity  by  way  of  Revivor  and  Supplement."  Fourth 
Edition,  in  royal  8vo,  price  4cxr.,  cloth.     1889. 

Pemberton's  Practice  of  Equity  by  Way 

of  Revivor  and  Supplement. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  Loftus  Leigh  Pbmberton, 
of  the  Chancery  Registrar's  Omce.     In  royal  8vo,  price  lor.  6</.,  cloth.     1867. 

Phipson's  Law  of  Evidence. 

By  S.  L.  Phipson,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Third  Edition, 
in  crown  8vo,  price  14J.,  cloth.     1902. 

"This  valuable  book  of  reference  has  been  brought  up  to  date  by  the  inclusion  of  the  Criminal 
Evidence  Act,  1898,  and  the  changes  wrought  by  ii  in  the  Law  of  Evidence." — Cambridge  Revitw. 

"  Mr.  Phipson's  is  certainly  one  of  the  most  useful  works  on  an  important  and  difficult  subject.  That 
it  is  appreciated  by  the  profession  is  obvious,  or  it  would  not  in  ten  years  have  reached  a  third 
edition." — Oxford  Magaaine, 

"  .  .  .  .  The  work  is  a  happy  medium  between  a  book  of  the  tyiie  of  Stephea's  Digest,  and  the 
large  treatises  upon  the  subject,  and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
boui  to  practitioners  and  students." — Law  Times. 

Porter's  Laws  of    Insurance:    Pire,  Life, 

Accident,  and  Guarantee. 

Embodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts. 
By  Jambs  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law;  assisted  by 
W.  Feilden  Craies,  M.A.,  and  Thomas  S.  Liitlb,  of  the  Inner  Temple, 
Barristers-at-Law.     Fourth  Edition,  in  8vo,  price  2ij.,  cloth.     1904. 

"  The  successive  editions  of  this  book  which  have  been  called  for  shew  that  the  profession 
appreciate  the  advantage  of  having  the  law  as  to  the  various  forms  of  assurance,  except  Marine 
Insurance  which  fonns  a  branch  ouite  by  itself,  collected  in  one  volume.  .  .  .  The  work  is  clearly 
written,  and  this  edition  has  been  Drought  up  to  date  by  the  inclusion  of  a  large  number  of  recent 
C9SK&." —Solicitors'  Journal. 

Renton's  Law  and  Practice  in  Lunacy. 

With  the  Lunacy  Acts,  1S90-91  (Consolidated  and  Annotated) ;  the  Rules  of 
Lunacy  Commissioners ;  the  Idiots  Act,  1886 ;  the  Vacating  of  Seats  Act,  1886 ; 
the  Rules  in  Lunacy ;  the  Lancashire  County  (Ajsylums  and  other  powers)  Act,  1891 ; 
the  Inebriates  Act,  1879  and  1888  (Consolidated  and  Annotated) ;  the  Criminal 
Lunacy  Acts,  1800-1884;  and  a  Collection  of  Forms,  Precedents,  &c.  By  A. 
Wood  Renton,  Barrister-at-Law.   In  one  Volume,  royal  8vo,  price  50J.  net.    1897. 
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Ringn^ood's  Principles  of  Bankruptcy. 

Embodying  the  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading  Cases  thereon  ; 
Part  of  the  Debtors  Act,  1869;  The  Bankruptcy  Appeals  (County  Courts)  Act, 
1884;  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887;  The  Preferential  Pay- 
ments in  Bankruptcy  Acts,  1888  and  1897  :  with  an  Appendix  containing  the 
Schedules  to  the  Bankruptcy  Act,  1883  ;  The  Bankruptcy  Rules,  1886,  1S90,  and 
1891  ;  the  Rules  as  to  the  Committal  of  Judgment  Debtors,  and  as  to  Administration 
Orders ;  Regulations  Issued  by  the  Bankruptcy  Judge  ;  a  Scale  of  Costs,  Fees,  and 
Percentages ;  The  Bills  of  Sale  Acts,  1878,  iSi82,  1890^  and  1891,  and  the  Rales 
thereunder  ;  The  Deeds  of  Arrangement  Act,  1887 ;  and  the  Rules  thereunder. 
By  Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law ;  late 
Scholar  of  Trinity  Collie,  Dublin.  Ninth  Edition,  in  8vo,  price  iQs.  6«/.,  cloth. 
1905. 

"  We  welcome  a  new  edition  of  this  excellent  student's  book*  We  have  written  finromUy  of 
it  in  reviewing  previous  editions,  and  every  xood  word  we  have  written  we  would  now  reiterate 
and  perhaps  even  more  so.  .  .  .  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edhioo, 
and  nave  no  hesitation  in  saying  that  it  is  a  capital  student's  book." — Ltcw  SttuUuU*  y^mrmoL 

"  This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the 
use  of  students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times* 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  hankmptcy 
down  to  the  discharge  of  the  bankrapt,  and  a  cursory  perunsl  of  his  work  gives  the  imprvssiaa 
that  the  book  will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  *^f«nti<inT 
much  matter  that  will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Roles 
of  x886,  1890  and  1891,  the  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  various  Arts  of 
Parliament  bearing  upon  the  subject.    The  Index  is  copious." — Acccuntanfs  Ma^mMnu. 

Ringwood's  Outlines  of  the  Law  of  Torts. 

Prescribed   as   a   Textbook   by   the   Incorporated   Law   Society   of   Ireland.     By  ] 

Richard  Ringwood,    M.A.,   of  the  Middle  Temple,   Barrister  at- Law  ;  aathor  | 

of  "Principles  of  Bankruptcy,"  etc.,  and  Lecturer  on  Common  Law  to  the 
Incorporated  Law  Society.     Third  Edition,  in  8vo,  price  lor.  6</.,  cloth.     1898. 

*'  We  have  always  had  a  great  liking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance 
of  a  new  Edition  that  it  is  appreciated  b^  students.    We  consider  that  for  the  ordinary  student  who 
wants  to  take  up  a  separate  work  on  Torts,  this  is^  the  best  book  he  can  read,  for  it  is  clear 
explanatory,  and  has  good  illustrative  casex,  and  it  is  all  contained  in  a  very  modest  c 
.     .     .     This  Edition  appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  numy 
improved." — Law  Sttuitnis'  ^OHmal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is 
reflecu  much  crediLupon  the  author." — Law  Times. 

Rowlatt's  Law  of  Principal  and  Surety 

By  S.  A.  T.  ROWLATT,  M.A.,  late  Fellow  of  King's  College,  Cambridge:  of  the 
Inner  Temple,  Barrister-at-Law.     In  8vo,  price  i6x.     1899. 


"...     Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his 
the  effect  of  bankruptcy,  and   so   on;  and,  as   we  said  at  the  outset,  the  index  forms  a 
excellent  and  comprehensive  guide  to  the  text.  .  .  .     We  can  quite  believe  that  this  text>book  will 
take  a  respectable  place  among  legal  authorities." — Law  Times. 

"  He  brings  out  fully  in  all  its  ramifications  the  nature  of  the  law  of  guarantee.'* — Saitan^jt 
Review. 

*'  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  to  suredes.  Tbc 
latest  addition  to  le;;al  literature  is  a  treatise  by  Mr.  S.  A.  T.  Rowlatt  on  *The  Law  of  Priodpal 
and  Surety,'  which  deals  with  the  subject  both  exhaustively  and  ably.  The  work  is  cxce" 
in  style  and  arrangement,  and  ought  to  prove  very  useful  to  every  lawyer  who  has  oocasioo  to 
to  li.^—Glohe. 


"  There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  many  writers  _ 
make  books  on  almost  every  legal  subject,  however  small.  It  is,  therefore,  a  remarkable  lact  that 
a  subject  so  important  as  the  Law  of  Sureties  has  been  comparatively  neglected,  there  being  ooly 
one  recent  work  of  repnte  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr. 
Rowlatt's  treatise,  which  has  solid  merits  that  ought  to  insure  success.  The  book  is  a  very  good 
one,  and  the  author  may  be  congratulated  on  the  successful  accomplishment  of  a  difficult  — ^  " 
— Law  Journal. 
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5alkowskrs    Institutes    and    History    of 

Roman  Private  Law. 

With  Catena  of  Texts.  By  Dr.  Carl  Salkowski,  Professor  of  Laws,  Konigsberg. 
Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.).  In  8vo,  price  321., 
cloth.     1886. 

Salmond's   Jurisprudence;  or   Theory  of 

the  Law. 

By  John  W.  Salmon  d,  M.A.,  LL.B.,  Barrister-at  Law;  author  of  **  Essays  in 
Jurisprudence  and  Legal  liistory."     In  demy  8vo,  price  i8j.,  net,  cloth.     1902. 

Salmond's  Essays  in  Jurisprudence    and 

Les:al  History. 

By  John  W.  Salmond,  M.  A.,  LL.B.  (Lond.),  a  Barrister  of  the  Supreme  Court  of 
Mew  Zealand.      In  crown  8vo,  price  dr.,  cloth.     1891. 

Savig:ny's    Treatise    on     Oblig:ations     in 

Roman  Law. 

By  Archibald  Brown,  M.A.,  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the 
Middle  Temple,  Barrister-at- Law.     In  8vo,  1872,  price  Js,  6^.,  cloth.     1872. 

Scott's  Abstract  Drawing. 

Containing  Instructions  on  the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative 
Appendix.     By  C.  £.  Scott,  Solicitor.     In  crown  8vo,  price  41.  6^.,  cloth.     1892. 

"  This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of 
title  entrusted  to  their  care.  It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix." — 
Law  Times, 

"  A  handy  book  for  all  articled  clerks."— Zaw  Students'  Journal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  funiished  their 
clerks  with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title 
deeds. "  — /  aiw  Notts. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks."— /? a/  Tm^e, 

Seag:er's  Law  of  Parliamentary  Reg:istra- 

tion. 

With  an  Appendix  of  Statutes  and  Full  Index.  By  J.  R.  Skager,  Registration 
Agent.     In  crown  8vo,  price  4^.,  cloth.     1881. 

Sliort  &  Mellor's  Practice  on  tlie  Crown 

Side  of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice. 

(Founded  on  Corner's  Crown  Office   Practice),  including   Appeals   from   Inferior 
Courts ;  with  Appendices  of  Rules  and  Forms.     By  F.  H.  Short,  Chief  Clerk  of. 
the  Crown  Office,  and  Francis  Hamilton  Mellor,  M.A.,  Barrister-at- Law.     In 
8vo,  price  30?.,  cloth.     1890. 
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Short's  Crown  Office   Rules  and  Forms,  * 
1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883,       1 
relating  to  the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division ;  incloding       .| 
Appeals  from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with 
Notes,  Cases,  and  a  Full  Index.     By  F.  H.  Short,  Chief  Clerk  of  the  Crown 
Office.     In  8vo,  price  12;.,  cloth.     1SS6.  ( 


Short's  Taxation  of  Costs  In  the  Crown 
Office. 

Comprising  a  Collection  of  Bills  of  Costs  in  the  Various  Matters  Taxable  in  that 


I 

v^umpnsing  a  ^^oitecnon  01   cms  01  v^osis  in  me   vanous  mailers  1  axaoie in  iiui       | 
Office,   including  Costs  upon  tfie  Prosecution  of  Fraudulent'  Bankrupts    and  on       I 
Appeals  from  Inferior  Courts  ;  together  with  a  Table  of  Court  Fees,  and  a  Scale  of 
Costs  usually  allowed  to  Solicitors,  on  the  Taxation  of  Costs  on  the  Crown  Side  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice.     By  Fredk.  H.  Short, 
Chief  Clerk  in  the  Crown  Office.     In  §vo,  price  lOJ.,  cloth.     1879. 

Shower's  Cases  in  Parliament 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error.  Fourth  Edition. 
Containing  additional  cases  not  hitherto  reported.  Revised  and  Edited  \tf 
Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister>at-Law ;  Editor 
of  "Kelyng's  Crown  Cases,"  and  **  Hall's  Essay  on  the  Rights  of  the  Crown  in 
the  Seashore."    In  8vo,  price  4/.  4^.,  best  calf  binding.     1876. 

Simpson's  Law  and  Practice  relating  to 

Infants. 

By  Archibald  H.  Simpson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Fellow  of  Christ's  College,  Cambridge.  Second  Edition.  By  E.  J.  Elgood, 
B.C.L.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo,  price  22j.,  cloth. 
1890. 

Slater's  Law  of  Arbitration  and  Awards. 

!  With  Appendix  containing  the  Statutes  relating  to   Arbitration,  and  a  coUedioB 

of  Forms  and  Index.  Third  Edition.  By  Joshua  Slater,  of  Gray's  Inn, 
Barrister-at-Law.     Crown  8vo,  pricfe  dr.  6df.,  cloth.     1898. 

Slater's  Principles  of  Mercantile  Law. 

ByJo§HUA  Slater,  of  Gray's  Inn,  Barrister-at-Law.  Second  Edition.  Crova 
8vo,  price  6«.,  doth.     1899. 

Smith's  Law  and  Practice  in  the  Ecclesi- 
astical Courts. 

For  the  use  of  Students.  By  Eustace  Smith,  of  the  Inner  Temple ;  author  rf 
"  A  Summary  of  Company  Law  "  and  *'  A  Summary  of  the  Law  and  Practice  in 
Admiralty."     Fifth  Edition,  in  8vo,  8j.     1902. 

"  His  object  has  been,  as  he  tells  us  in  his  pre&ce,  to  give  the  student  and  ^nera)  reader  a  iair 
outline  of  the  scope  and  extent  of  ecclesiastical  lawr,  of  the  principles  on  which  it  is  fovrnded,  of  the 
Courts  by  which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  tU^ 
the  book  well  fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authoritiet  6r 
the  propositions  contained  in  it." — Bar  Examination  JournaL 
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Smith's  Law  and  Practice  in  Admiralty. 

For  the  use  of  Students.  By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 
**  A  Summary  of  Company  Law."    Fourth  Edition,  in  8vo,  price  lOf.,  cloth.    1892. 

"  The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  %\3\i\tcX.^* —Solicitors'  youmoL 
"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the 
hands  of  every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students  yourttai. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  lariie  amount  of  useful  matter  in  a  small  compass. 
The  present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous 
*  Summary '  has  been  met." — Oxford  and  Cambridge  Undergraduates'  yourtuU. 

Smith's  Quarter  Sessions  Practice. 

A  Vade  Mecum  of  General  Praciice  in  Appellate  and  Civil  Cases  at  Quarter 
Sessions.  By  FkKDERfCK  James  Smiih,  of  the  Middle  Temple,  Barrister-at-Law, 
and  Recorder  of  Margate.     In  Royal  i2mo,  price  20j.,  cloth.     1882. 

Smith's  Short  Practical  Company  Forms. 

By  T.  EuSTACB  Smith,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law» 
Author  of  "  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  Roland  E. 
Vaughan  Williams,  of  the  Inner  Temple,  Barrister*at-Law.  In  8vo,  price  8;., 
cloth.     1896. 

*'  This  collection  of  Company  Forms  should  certainly  prove  of  service  to  secretaries,  directors 
and  others  interested  in  the  practical  working  of  companies.  .  .  .  The  forms  themselves  are  short 
and  to  the  point." — La-w  Tim€S. 

Smith's  Summary  of  Joint  Stock  Com- 
panies' Law. 

By  T.  Eustace  Smith,  of  the  Inner  Temple,  Barrister-at-Law.  Eighth  Edition^ 
in  8vo,  price  8j.  cloth.     1903. 

'*  The  author  of  this  handbook  tells  us  that,  when  an  articled  student  reading  for  the  6nal 
examination,  he  felt  the  want  of  such  a  work  as  that  before  us,  wherein  could  be  found  the  main 
principles  of  a  law  relating  to  joint-stock  companies  .  .  .  Law  students  may  well  read  it ;  for 
Mr.  Smith  has  very  wisely  been  at  the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
or  of  practice,  as  applied  to  joint-stock  company  business  usually  transacted  in  solicitors'  chambers. 
In  fact,  Mr.  Smith  has  by  his  little  book  offered  a  fresh  inducement  to  students  to  make  themselves— 
at  all  events,  to  some  extent — acquainted  with  company  law  as  a  separate  branch  of  study." — Lavf 
Times. 

"These  pages  give^  in  the  words  of  the  Preface,  '  as  briefly  and  concisely  as  possible  a  generat 
view  both  of  the  principles  and  practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case  is  the  very  language  of  the  statutes  copied.    The 

Slan  is  good,   and   shows  both  grasp  and    neatness,  and,  both  amongst  students  and  laymen, 
Ir.  Smith's  book  ought  to  meet  a  ready  sale." — Law  yourmaL 

*'  The  book  is  one  from  which  we  have  derived  a  large  amount  of  valuable  information,  and  we  can 
heartily  and  consdenttously  recommend  it  to  our  r^uiers." —  Oxford  and  Cambridge  Undttgra' 
duates'  youmal. 

knell's  Principles  of  Equity. 

Intended  for  the  use  of  Students  and  the  Profession.  By  Edmund  H.  T.  Snell, 
of  the  Middle  Temple,  Barrister-at-Law.  Fourteenth  Edition.  By  Archibald 
Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple, 
Barrister-at-Law  ;  Author  of '*  A  New  Law  Dictionary,"  *' An  Analysis  of  Savig^y 
on  Obligations,'*  and  the  **Law  of  Fixtures."    In  8vo,  price  211.,  cloth.     1905. 

Story's  Commentaries   on    Equity  Juris- 
prudence. 

Second  English  Edition,  from  the  Twelfth  American  Edition.  By  W.  E.  Grigsby, 
LL.D.  (Lond.),  D.C.L.  (Oxon.),  and  of  the  Inner  Temple,  Barrister-at-Law. 
In  royal  8vo,  iioo  pages,  price  45^.,  cloth.     1892. 

"  It  in  high  testimony  to  the  reputation  of  Story,  and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  llie  work  has  been  rendered  more  perfect  by  additional 
indices." — Law  Times, 
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Tarring's  Chapters  on  the  Law  relating 

to  the  Colonies. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Coandl  oq         ^ 
Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of  Cases        •! 
relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on  Appal         j 
from  the  Colonies.     By  Charles  James  TaRking,   M.A.,   Assistant  Judge  of 
H.B.M.  Supreme  Consular  Court,  Constantinople,  and  H.M.'s  Consul;  Author  of 
*' British  Consular  Jurisdiction  in  the  East,"  ''A  Turkish  Grammar,"  &c     Secood 
Edition,  much  enlarged,  in  8vo,  price  2or.,  cloth.    1893. 

Contents  :— Table  of  Cases  Cited — Table  of  Statutes  Cited.  Introductor>' :  Defi- 
nition of  a  Colony. — Chapter  I.  The  laws  to  which  the  Colonies  are  subject: 
Section  i.  In  newly-discovered  countries;  Section  2.  In  conquered  or  ceded 
countries;  Section  3,  Generally. — Chapter  II.  The  Executive;  Section  i.  The 
Governor  (A.  Nature  of  his  office,  power,  and  duties — B.  Liability  to  answer  for 
his  acts:  I.  Civilly — I.  (a.)  In  the  courts  of  his  Government,  b.  In  the  English 
courts.  2.  For  what  causes  of  action.  II.  Criminally) — Section  3.  The  Executive 
Council.  Chapter  III.  The  Legislative  Power :  Section  I.  Classification  of 
Colonies ;  Section  2.  Colonies  with  responsible  government ;  Section  3.  Privil^es 
and  powers  of  colonial  Legislative  Assemblies.  Chapter  IV.  The  Judidaxy  suid 
the  Bar.  Chapter  V.  Appeals  from  the  Colonies.  Chapter  VI.  Imperial  Statutes 
relating  to  the  Colonies.  Section  I.  Imperial  Statutes  relating  to  the  Colonies 
in  general ;  Section  2.  Subjects  of  Imperial  Legislation  relating  to  the  Colonies 
in  general ;  Section  3.  Imperial  Statutes  relating  to  particular  Colonies.  Topical 
Index  of  Cases  decided  in  the  Privy  Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man.  Index  of  some  Topics  of  English  Law 
dealt  with  in  the  Cases.  Topical  Index  of  Cases  relating  to  the  Colonies  decided 
in  the  English  Courts  otherwise  than  on  appeal  from  the  Colonies.  Index  of 
Names  of  Cases.     Appendix  I.     Appendix  II.     General  Index. 


Tarring' s  British  Consular  Jurisdiction  in 

the  East. 

• 

With  Topical  Indices  of  Cases  on  Appeal  from,  and  relating  to,  Consular  Courts  and 
Consuls :  also  a  Collection  of  Statutes  concerning  Consuls.  By  C.  J.  Tarrino, 
M.A.,  Chief  Justice  of  Grenada.     In  8vo,  price  71.  6</.,  cloth.    1887. 

Tarring' s  Analytical  Tables  of  the  Law  of 

Real  Property. 

Drawn  up  chiefly  from  Stephen's  Blackstone,  with  Notes.  By  C.  J.  Tarring,  of 
the  Inner  Temple,  Barrister -at-Law.     In  royal  8vo,  price  y.,  cloth.     1882. 

*'  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables^  whkk 
will  be  found  of  much  service  to  students  of  the  Law  of  Real  Property." — JL«w  Times. 

Taswell^Langmead's    English    Constitu- 
tional History. 

From  the  Teutonic  Invasion  to  the  Present  Time.  Designed  as  a  Text-book  for 
Students  and  others.  By  T.  P.  Taswbll-LangmbaDj  B.C.L.,  of  Lincoln's  Inn 
Barrister-at-Law,  formerly  Vinerian  Scholar  in  the  University  and  late  Professor  of 
Constitutional  Law  and  History,  University  College,  London.  Fifth  Edition, 
Revised  throughout,  with  Notes.  By  Philip  A.  Ashworth,  Bairister-at-Lav ; 
Translator  of  Gneist's  **  History  of  the  English  Constitution."  In  crown  8vo,  price 
15^.,  cloth.     1896. 

Thomas's  Leading  Statutes  Summarised. 

For  the  Use  of  Students.  By  Ernbst  C.  Thomas,  Bacon  Scholar  of  the  Hoc 
Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford ;  author  of  "  LeadiBf 
Cases  in  Constitutional  Law  Briefly  Slated. "  In  one  volume,  8vo,  price  gs. ,  cloth.    t^jH 


'I 
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Thomas's  Leading  Cases  in  Constitutional 
Law. 

Briefly  Stated,  with  Introdaction  and  Notes.  By  Ernest  C.  Thomas,  Bacon 
Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford. 
Third  Edition  by  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law. 
In  8vo,  enlarged,  price  df.,  cloth.     190 1. 


Tliwaites's  Articled  Cleric's  Guide  to  the 

Examination, 


As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a  com- 
plete Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at  the 
Examinations  on  those  parts  of  "  Stephen "  now  examined  on,  up  to  January, 
1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the 
Intermediate  Examination.  Charlrs  Thwaites,  Solicitor.  In  ovo,  price  lOf. 
net,  cloth.     1902. 

Trial  of  Adelaide  Bartlett  for  Murder. 

Complete  and  Revised  Report.  Edited  by  Edward  Bbal,  B.A.,  of  the  Middle 
Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward  Clarkr,  K.C.  In  8vo, 
price  I  Of.,  cloth.     1886. 

Van    Leeuwen's    Commentaries    on    the 

Roman- Dutch  Law. 

Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Dbckrr,  Advocate. 
Translated  from  the  original  Dutch  by  J.  G.  KoTz£,  LL.B.,  of  the  Inner  Temple, 
Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Facsimile  Portrait  in 
the  Edition  by  Decker  of  1780.     In  2  Vols.,  royal  8vo,  price  90J.,  cloth.     1887. 

Waiters  Questions  on  Equity. 


Wallcer's  Compendium  of  the  Law  relat= 

\n%  to  Executors  and  Administrators. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  References  to  the  Text. 
By  W.  Gregory  Walker,  B.A.,  Barrister-at-Law,  and  Edgar  J.  Elgood, 
B.C.L.,  M.A.,  Barrister-at-Law.  Third  Edition  by  E.J.  Elgood,  B.C.L.,  M.A. 
In  one  volume,  8vo,  price  2ij.,  cloth.     1897. 

"  We  highly  approve  or  Mr.  Walker's  arrangement.  ....  The  Notes  are  full,  and  as  £eu-  as  we 

have  been  able  to  ascertain,  carefully  and  accurately  compiled.  .....  We  can  commend  it  as 

bearing  oa  its  face  evidence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be  found  a 
very  acceptable  subsutute  for  the  ponderous  tomes  of  the  much  esteemed  aud  valued  Williams. "-> 
Law  Titnes. 

"  Mr.  Walker  is  fortunate  in  his  choice  of  a  subject,  and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfactory  as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the  whole  we  are  inclined  to  think  the  book  a  good 

and  useful  one." — Law  youmui. 

Walker's  Partition  Acts,   1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.  With  the 
Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W. 
Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition, 
in  8vo,  price  8f.,  cloth.     1882. 
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Walker    &    Elgfood's    Administration    of 

Deceased  Persons  by  the  Chancery  Division 
of  the  Hififh  Court  of  Justice.  ( 


With  an  Addenda  giving  the  alterations  effected  by  the  New  Rules  of  1883,  and  an 
Appendix  of  Orders  and  Forms,  Annotated  by  References  to  the  Text.  Bv  W. 
Grkgory  Walker  and  Edgar  J.  Elgooo,  of  Lincoln's  Inn,  Barristers-at-Law. 
In  8vo,  price  1 51.,  cloth.     1883. 

Wertheimer's  Law  relating:  to  Clubs. 

By  the  late  John  Wbrthbimer,  Barrister-at-Law.  Third  Edition,  by  A.  W. 
Chaster,  Barrister-at-Law.     In  crown  8vo,  price  7s.  6^.,  cloth.    1903. 

"  A  convenient  handbook,  drawn  up  with  great  jadnnent  and  perspicuity." — Morning  Pest.. 
**  Both  useful  and  interesting  to  those  interested  in  club  management.'* — Latv  Time*. 
"  This  is  a  very  neat  little  book  on  an  intetestmg  subject.    The  law  b  accurately  and  weU 
expressed.'*— .^tfw  youmeti. 

Westbury's     (Lord)     Decisions     in     the 

European  Arbitration. 

Reported  by  Francis  S.  Rbilly,  of  Lincoln's  Inn,  Barnster-at-Law.  Part  I., 
price  7^.  6^.,  sewed. 

Whiteford's  Law  relating  to  Charities, 

Especially  with  reference  to  the  validity  and  construction  of  Charitable  Bequests  and 
Conveyances.  By  Ferdinand  M.  Whitefoid,  of  Lincoln's  Inn,  Barrister-at- 
Law.     In  8vo,  price  6j.,  cloth.     1878. 

Williams'      Petition     in     Chancery     and 

Lunacy. 

Including  the  Settled  Estates  Act.  Lands  Clauses  Act,  Trustee  Act,  Wtnding-ap 
Petitions,  Petitions  Relating  to  Solicitors,  Infants,  etc.,  etc.  With  an  Appendix  of 
Forms  and  Precedents.  By  Sydney  £.  Williams,  Barrister-at-Law.  In  one 
volume,  8vo,  price  i&f.,  cloth.     1880. 

Willis's  Negotiable 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  Wi lliam  Willis,  Esq. ,  K.C^ 
at  the  request  of  the  Council  of  Legal  Education.  Second  Edition,  in  8vo,  price 
7x.  (ki.^  Cloth.     1 901. 

'*  No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume." — Irish  Law  Times. 

"  We  heartily  commend  them,  not  only  to  the  student,  but  to  everybody— lawyer  and 
man  alike." — The  Acamntetnt, 

"  Mr.  Willis  is  an  authority  second  to  none  on  the  subiect,  and  in  thcta  lectures  he  i 
for  the  benefit  not  only  of  his  confreres,  but  of  the  lay  public  the  knowledge  he  has  gained  thioo^ 
close  study  and  lengthy  experience." 

Willis's  Law  of  Contract  of  Sale. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  W^illis,  one  of  His 
Majesty's  Counsel.  At  the  request  of  the  Council  of  L^;al  Education.  In  8vo» 
price  7J.  6</.,  cloih.     1902. 

Wilshere's    Analysis    of    Taswell- Lang- 
mead's  Constitutional  History. 

By  A.  M.  WiLSHERB,  LL.B,«  Barrister-at-Law,  of  Gray's  Inn.     In  crown  Svt)» 

price  3^.  net.     1902. 
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